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SUMMARY: This final rule amends
Department of Homeland Security
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Secretary of Homeland Security’s
discretionary parole authority in order
to increase and enhance
entrepreneurship, innovation, and job
creation in the United States. The final
rule adds new regulatory provisions
guiding the use of parole on a case-by-
case basis with respect to entrepreneurs
of start-up entities who can demonstrate
through evidence of substantial and
demonstrated potential for rapid
business growth and job creation that
they would provide a significant public
benefit to the United States. Such
potential would be indicated by, among
other things, the receipt of significant
capital investment from U.S. investors
with established records of successful
investments, or obtaining significant
awards or grants from certain Federal,
State or local government entities. If
granted, parole would provide a
temporary initial stay of up to 30
months (which may be extended by up
to an additional 30 months) to facilitate
the applicant’s ability to oversee and
grow his or her start-up entity in the
United States.

DATES: This final rule is effective July
17, 2017.

FOR FURTHER INFORMATION CONTACT:
Steven Viger, Adjudications Officer,
Office of Policy and Strategy, U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 20
Massachusetts Avenue NW., Suite 1100,
Washington, DC 20529-2140;
Telephone (202) 272—-1470.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Executive Summary
A. Purpose of the Regulatory Action
B. Legal Authority
C. Summary of the Final Rule Provisions
D. Summary of Changes From the Notice
of Proposed Rulemaking
E. Summary of Costs and Benefits
F. Effective Date
II. Background
A. Current Framework
B. Final Rule

[I. Public Comments on Proposed Rule
A. Summary of Public Comments
B. Legal Authority
C. Significant Public Benefit
D. Definitions
E. Application Requirements
F. Parole Criteria and Conditions
G. Employment Authorization
H. Comments on Parole Process
I. Appeals and Motions To Reopen
J. Termination of Parole
K. Opposition to the Overall Rule
L. Miscellaneous Comments on the Rule
M. Public Comments on Statutory and
Regulatory Requirements
IV. Statutory and Regulatory Requirements
A. Unfunded Mandates Reform Act of 1995
B. Small Business Regulatory Enforcement
Fairness Act of 1996
C. Executive Orders 12866 and 13563
1. Summary
2. Purpose of the Rule
3. Volume Estimate
4. Costs
5. Benefits
6. Alternatives Considered
D. Regulatory Flexibility Act
E. Executive Order 13132
F. Executive Order 12988
G. Paperwork Reduction Act

I. Executive Summary

A. Purpose of the Regulatory Action

Section 212(d)(5) of the Immigration
and Nationality Act (INA), 8 U.S.C.
1182(d)(5), confers upon the Secretary
of Homeland Security the discretionary
authority to parole individuals into the
United States temporarily, on a case-by-
case basis, for urgent humanitarian
reasons or significant public benefit.
DHS is amending its regulations
implementing this authority to increase
and enhance entrepreneurship,
innovation, and job creation in the
United States. As described in more
detail below, the final rule would
establish general criteria for the use of
parole with respect to entrepreneurs of
start-up entities who can demonstrate
through evidence of substantial and
demonstrated potential for rapid growth
and job creation that they would
provide a significant public benefit to
the United States. In all cases, whether
to parole a particular individual under
this rule is a discretionary
determination that would be made on a
case-by-case basis.

Given the complexities involved in
adjudicating applications in this
context, DHS has decided to establish
by regulation the criteria for the case-by-
case evaluation of parole applications
filed by entrepreneurs of start-up
entities. By including such criteria in
regulation, as well as establishing
application requirements that are
specifically tailored to capture the
necessary information for processing
parole requests on this basis, DHS

expects to facilitate the use of parole in
this area.

Under this final rule, an applicant
would need to demonstrate that his or
her parole would provide a significant
public benefit because he or she is the
entrepreneur of a new start-up entity in
the United States that has significant
potential for rapid growth and job
creation. DHS believes that such
potential would be indicated by, among
other things, the receipt of (1)
significant capital investment from U.S.
investors with established records of
successful investments or (2) significant
awards or grants from certain Federal,
State, or local government entities. The
final rule also includes alternative
criteria for applicants who partially
meet the thresholds for capital
investment or government awards or
grants and can provide additional
reliable and compelling evidence of
their entities’ significant potential for
rapid growth and job creation. An
applicant must also show that he or she
has a substantial ownership interest in
such an entity, has an active and central
role in the entity’s operations, and
would substantially further the entity’s
ability to engage in research and
development or otherwise conduct and
grow its business in the United States.
The grant of parole is intended to
facilitate the applicant’s ability to
oversee and grow the start-up entity.

DHS believes that this final rule will
encourage foreign entrepreneurs to
create and develop start-up entities with
high growth potential in the United
States, which are expected to facilitate
research and development in the
country, create jobs for U.S. workers,
and otherwise benefit the U.S. economy
through increased business activity,
innovation, and dynamism. Particularly
in light of the complex considerations
involved in entrepreneur-based parole
requests, DHS also believes that this
final rule will provide a transparent
framework by which DHS will exercise
its discretion to adjudicate such
requests on a case-by-case basis under
section 212(d)(5) of the INA, 8 U.S.C.
1182(d)(5).

B. Legal Authority

The Secretary of Homeland Security’s
authority for the proposed regulatory
amendments can be found in various
provisions of the immigration laws.
Sections 103(a)(1) and (3) of the INA, 8
U.S.C. 1103(a)(1), (3), provides the
Secretary the authority to administer
and enforce the immigration and
nationality laws. Section 402(4) of the
Homeland Security Act of 2002 (HSA),
Public Law 107-296, 116 Stat. 2135, 6
U.S.C. 202(4), expressly authorizes the
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Secretary to establish rules and
regulations governing parole. Section
212(d)(5) of the INA, 8 U.S.C.
1182(d)(5), vests in the Secretary the
discretionary authority to grant parole
for urgent humanitarian reasons or
significant public benefit to applicants
for admission temporarily on a case-by-
case basis.1 Section 274A(h)(3)(B) of the
INA, 8 U.S.C. 1324a(h)(3)(B), recognizes
the Secretary’s general authority to
extend employment authorization to
noncitizens in the United States. And
section 101(b)(1)(F) of the HSA, 6 U.S.C.
111(b)(1)(F), establishes as a primary
mission of DHS the duty to “ensure that
the overall economic security of the
United States is not diminished by
efforts, activities, and programs aimed at
securing the homeland.”

C. Summary of the Final Rule Provisions

This final rule adds a new section 8
CFR 212.19 to provide guidance with
respect to the use of parole for
entrepreneurs of start-up entities based
upon significant public benefit. An
individual seeking to operate and grow
his or her start-up entity in the United
States would generally need to
demonstrate the following to be
considered for a discretionary grant of
parole under this final rule:

1. Formation of New Start-Up Entity.
The applicant has recently formed a
new entity in the United States that has
lawfully done business since its creation
and has substantial potential for rapid
growth and job creation. An entity may
be considered recently formed if it was
created within the 5 years immediately
preceding the date of the filing of the
initial parole application. See 8 CFR
219.12(a)(2), 8 CFR 103.2(a)(7).

2. Applicant is an Entrepreneur. The
applicant is an entrepreneur of the start-
up entity who is well-positioned to
advance the entity’s business. An
applicant may meet this standard by
providing evidence that he or she: (1)
Possesses a significant (at least 10
percent) ownership interest in the entity
at the time of adjudication of the initial

1In sections 402 and 451 of the HSA, Congress
transferred from the Attorney General to the
Secretary of Homeland Security the general
authority to enforce and administer the immigration
laws, including those pertaining to parole. In
accordance with section 1517 of title XV of the
HSA, any reference to the Attorney General in a
provision of the INA describing functions
transferred from the Department of Justice to DHS
“shall be deemed to refer to the Secretary’ of
Homeland Security. See 6 U.S.C. 557 (codifying the
HSA, tit. XV, section 1517). Authorities and
functions of DHS to administer and enforce the
immigration laws are appropriately delegated to
DHS employees and others in accordance with
section 102(b)(1) of the HSA, 6 U.S.C. 112(b)(1);
section 103(a) of the INA, 8 U.S.C. 1103(a); and 8
CFR 2.1.

grant of parole; and (2) has an active and
central role in the operations and future
growth of the entity, such that his or her
knowledge, skills, or experience would
substantially assist the entity in
conducting and growing its business in
the United States. See final 8 CFR
212.19(a)(1). Such an applicant cannot
be a mere investor.

3. Significant U.S. Capital Investment
or Government Funding. The applicant
can further validate, through reliable
supporting evidence, the entity’s
substantial potential for rapid growth
and job creation. An applicant may be
able to satisfy this criterion in one of
several ways:

a. Investments from established U.S.
investors. The applicant may show that
the entity has received significant
investment of capital from certain
qualified U.S. investors with established
records of successful investments. An
applicant would generally be able to
meet this standard by demonstrating
that the start-up entity has received
investments of capital totaling $250,000
or more from established U.S. investors
(such as venture capital firms, angel
investors, or start-up accelerators) with
a history of substantial investment in
successful start-up entities.

b. Government grants. The applicant
may show that the start-up entity has
received significant awards or grants
from Federal, State or local government
entities with expertise in economic
development, research and
development, or job creation. An
applicant would generally be able to
meet this standard by demonstrating
that the start-up entity has received
monetary awards or grants totaling
$100,000 or more from government
entities that typically provide such
funding to U.S. businesses for
economic, research and development, or
job creation purposes.

c. Alternative criteria. The final rule
provides alternative criteria under
which an applicant who partially meets
one or more of the above criteria related
to capital investment or government
funding may be considered for parole
under this rule if he or she provides
additional reliable and compelling
evidence that they would provide a
significant public benefit to the United
States. Such evidence must serve as a
compelling validation of the entity’s
substantial potential for rapid growth
and job creation.

This final rule states that an applicant
who meets the above criteria (and his or
her spouse and minor, unmarried
children,? if any) generally may be

2The terms ““child” and “children” in this
proposed rule have the same meaning as they do

considered under this rule for a
discretionary grant of parole lasting up
to 30 months (2.5 years) based on the
significant public benefit that would be
provided by the applicant’s (or family’s)
parole into the United States. An
applicant will be required to file a new
application specifically tailored for
entrepreneurs to demonstrate eligibility
for parole based upon significant public
benefit under this rule, along with
applicable fees. Applicants will also be
required to appear for collection of
biometric information. No more than
three entrepreneurs may receive parole
with respect to any one qualifying start-
up entity.

USCIS adjudicators will consider the
totality of the evidence, including
evidence obtained by USCIS through
background checks and other means, to
determine whether the applicant has
satisfied the above criteria, whether the
specific applicant’s parole would
provide a significant public benefit, and
whether negative factors exist that
warrant denial of parole as a matter of
discretion. To grant parole, adjudicators
will be required to conclude, based on
the totality of the circumstances, that
both: (1) The applicant’s parole would
provide a significant public benefit, and
(2) the applicant merits a grant of parole
as a matter of discretion.

If parole is granted, the entrepreneur
will be authorized for employment
incident to the grant of parole, but only
with respect to the entrepreneur’s start-
up entity. The entrepreneur’s spouse
and children, if any, will not be
authorized for employment incident to
the grant of parole, but the
entrepreneur’s spouse, if paroled into
the United States pursuant to 8 CFR
212.19, will be permitted to apply for
employment authorization consistent
with new 8 CFR 274a.12(c)(34). DHS
retains the authority to revoke any such
grant of parole at any time as a matter
of discretion or if DHS determines that
parole no longer provides a significant
public benefit, such as when the entity
has ceased operations in the United
States or DHS has reason to believe that
the approved application involves fraud
or misrepresentation. See new 8 CFR
212.19(k).

As noted, the purpose of this parole
process is to provide qualified
entrepreneurs of high-potential start-up
entities in the United States with the
improved ability to conduct research
and development and expand the
entities’ operations in the United States
so that our nation’s economy may

under section 101(b)(1) of the INA, 8 U.S.C.
1101(b)(1) (defining a child as one who is
unmarried and under twenty-one years of age).



5240

Federal Register/Vol. 82, No. 10/ Tuesday, January 17, 2017/Rules and Regulations

benefit from such development and
expansion, including through increased
capital expenditures, innovation, and
job creation. The final rule allows
individuals granted parole under this
rule to be considered for re-parole for an
additional period of up to 30 months
(2.5 years) if, and only if, they can
demonstrate that their entities have
shown signs of significant growth since
the initial grant of parole and such
entities continue to have substantial
potential for rapid growth and job
creation.

An applicant under this rule will
generally need to demonstrate the
following to be considered for a
discretionary grant of an additional
period of parole:

1. Continuation of Start-Up Entity.
The entity continues to be a start-up
entity as defined by the proposed rule.
For purposes of seeking re-parole, an
applicant may be able to meet this
standard by showing that the entity: (a)
Has been lawfully operating in the
United States during the period of
parole; and (b) continues to have
substantial potential for rapid growth
and job creation.

2. Applicant Continues to Be an
Entrepreneur. The applicant continues
to be an entrepreneur of the start-up
entity who is well-positioned to
advance the entity’s business. An
applicant may meet this standard by
providing evidence that he or she: (a)
Continues to possess a significant (at
least 5 percent) ownership interest in
the entity at the time of adjudication of
the grant of re-parole; and (b) continues
to have an active and central role in the
operations and future growth of the
entity, such that his or her knowledge,
skills, or experience would substantially
assist the entity in conducting and
continuing to grow its business in the
United States. This reduced ownership
amount takes into account the need of
some successful start-up entities to raise
additional venture capital investment by
selling ownership interest during their
initial years of operation.

3. Significant U.S. Investment/
Revenue/Job Creation. The applicant
further validates, through reliable
supporting evidence, the start-up
entity’s continued potential for rapid
growth and job creation. An applicant
may be able to satisfy this criterion in
one of several ways:

a. Additional Investments or Grants.
The applicant may show that during the
initial period of parole the start-up
entity received additional substantial
investments of capital, including
through qualified investments from U.S.
investors with established records of
successful investments; significant

awards or grants from U.S. government
entities that regularly provide such
funding to start-up entities; or a
combination of both. An applicant
would generally be expected to
demonstrate that the entity received at
least $500,000 in additional qualifying
funding during the initial parole period.
As noted previously, any private
investment that the applicant is relying
upon as evidence that the investment
criterion has been met must be made by
qualified U.S. investors (such as venture
capital firms, angel investors, or start-up
accelerators) with a history of
substantial investment in successful
start-up entities. Government awards or
grants must be from U.S. federal, state
or local government entities with
expertise in economic development,
research and development, or job
creation.

b. Revenue generation. The applicant
may show that the start-up entity has
generated substantial and rapidly
increasing revenue in the United States
during the initial parole period. To
satisfy this criterion, an applicant will
need to demonstrate that the entity
reached at least $500,000 in annual
revenue, with average annualized
revenue growth of at least 20 percent,
during the initial parole period.

c. Job creation. The applicant may
show that the start-up entity has
demonstrated substantial job creation in
the United States during the initial
parole period. To satisfy this criterion,
an applicant will need to demonstrate
that the entity created at least 5 full-time
jobs for U.S. workers during the initial
parole period.

d. Alternative criteria. As with initial
parole, the final rule includes
alternative criteria under which an
applicant who partially meets one or
more of the above criteria related to
capital investment, revenue generation,
or job creation may be considered for re-
parole under this rule if he or she
provides additional reliable and
compelling evidence that his or her
parole will continue to provide a
significant public benefit. As discussed
above, such evidence must serve as a
compelling validation of the entity’s
substantial potential for rapid growth
and job creation.

As indicated above, an applicant who
generally meets the above criteria and
merits a favorable exercise of discretion
may be granted an additional 30-month
period of re-parole, for a total maximum
period of 5 years of parole under 8 CFR
212.19, to work with the same start-up
entity based on the significant public
benefit that would be served by his or
her continued parole in the United
States. No more than three

entrepreneurs (and their spouses and
children) may receive such additional
periods of parole with respect to any
one qualifying entity.

As with initial parole applications,
USCIS adjudicators will consider the
totality of the evidence, including
evidence obtained by USCIS through
verification methods, to determine
whether the applicant has satisfied the
above criteria and whether his or her
continued parole would provide a
significant public benefit. To be re-
paroled, adjudicators will be required to
conclude, based on the totality of the
circumstances, both: (1) That the
applicant’s continued parole would
provide a significant public benefit, and
(2) that the applicant continues to merit
parole as a matter of discretion. If the
applicant is re-paroled, DHS retains the
authority to revoke parole at any time as
a matter of discretion or if DHS
determines that parole no longer
provides a significant public benefit,
such as when the entity has ceased
operations in the United States or DHS
believes that the application involved
fraud or made material
misrepresentations.

The entrepreneur and any dependents
granted parole under this program will
be required to depart the United States
when their parole periods have expired
or have otherwise been terminated,
unless such individuals are otherwise
eligible to lawfully remain in the United
States. At any time prior to reaching the
5-year limit for parole under this final
rule, such individuals may apply for
any immigrant or nonimmigrant
classification for which they may be
eligible (such as classification as an O—
1 nonimmigrant or as a lawful
permanent resident pursuant to an EB—
2 National Interest Waiver). Because
parole is not considered an admission to
the United States, parolees are ineligible
to adjust or change their status in the
United States under many immigrant or
nonimmigrant visa classifications. For
example, if such individuals are
approved for a nonimmigrant or
employment-based immigrant visa
classification, they would generally
need to depart the United States and
apply for a visa with the Department of
State (DOS) for admission to the United
States as a nonimmigrant or lawful
permanent resident.

Finally, DHS is making conforming
changes to the employment
authorization regulations at 8 CFR
274a.12(b) and (c), the employment
eligibility verification regulations at 8
CFR 274a.2(b), and fee regulations at 8
CFR 103.7(b)(i). The final rule amends
8 CFR 274a.12(b) by: (1) Adding
entrepreneur parolees to the classes of
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aliens authorized for employment
incident to their immigration status or
parole, and (2) providing temporary
employment authorization for those
applying for re-parole. The final rule
amends 8 CFR 274a.12(c) by extending
eligibility for employment authorization
to the spouse of an entrepreneur paroled
into the United States under 8 CFR
212.19. The final rule amends 8 CFR
274a.2(b) by designating the
entrepreneur’s foreign passport and
Arrival/Departure Record (Form 1-94)
indicating entrepreneur parole as
acceptable evidence for employment
eligibility verification (Form I-9)
purposes.? The final rule also amends 8
CFR 103.7(b)(i) by including the fee for
the new Application for Entrepreneur
Parole form.

D. Summary of Changes From the
Notice of Proposed Rulemaking

Following careful consideration of
public comments received, including
relevant data provided by stakeholders,
DHS has made several modifications to
the regulatory text proposed in the
Notice of Proposed Rulemaking (NPRM)
published in the Federal Register on
August 31, 2016. See 81 FR 60129.
Those changes include the following:

e Minimum Investment Amount. In
the final rule, DHS is responding to
public comment by revising proposed 8
CFR 212.19(b)(2)(ii)(B)(1), a provision
that identifies the qualifying investment
amount required from one or more
qualified investors. In the NPRM, DHS
proposed a minimum investment
amount of $345,000. Based on data
provided by the public, DHS is revising
this figure to $250,000. Thus, under the
final rule, an applicant would generally
be able to meet the investment standard
by demonstrating that the start-up entity
has received investments of capital
totaling $250,000 or more from
established U.S. investors (such as
venture capital firms, angel investors, or
start-up accelerators) with a history of
substantial investment in successful
start-up entities. In addition, DHS has
increased the timeframe during which
the qualifying investments must be
received from 365 days to 18 months
immediately preceding the filing of an
application for initial parole.

¢ Definition of Entrepreneur:
Ownership Criteria. In the final rule,

3 Additionally, DHS is making a technical change
to this section by adding the Department of State
(DOS) Gonsular Report of Birth Abroad (Form FS—
240) to the regulatory text and to the “List C” listing
of acceptable documents for Form I-9 verification
purposes. This rule departs from the Notice of
Proposed Rulemaking by not adding “or successor
form” after Form FS—240. DHS determined that
inclusion of the phrase is unnecessary and may
cause confusion in the future.

DHS is revising proposed 8 CFR
212.19(a)(1), a provision that defines the
term “‘entrepreneur,” and establishes a
minimum ownership percentage
necessary to meet the definition. In the
NPRM, DHS proposed that the
entrepreneur must have an ownership
interest of at least 15 percent for initial
parole, and 10 percent for re-parole. In
response to public comment, DHS is
modifying this requirement to allow
individuals who have an ownership
interest of at least 10 percent in the
start-up entity at the time of
adjudication of the initial grant of
parole, and at least a 5 percent
ownership interest at the time of
adjudication of a subsequent period of
re-parole, to qualify under this
definition.

o Qualified Investment Definition.
DHS is revising proposed 8 CFR
212.19(a)(4), which establishes the
definition of a qualified investment. In
the NPRM, DHS proposed that the term
“qualified investment” means an
investment made in good faith, and that
is not an attempt to circumvent any
limitations imposed on investments
under this section, of lawfully derived
capital in a start-up entity that is a
purchase from such entity of equity or
convertible debt issued by such entity.
In response to public comment, DHS is
modifying this definition to include
other securities that are convertible into
equity issued by such an entity and that
are commonly used in financing
transactions within such entity’s
industry.

o Qualified Investor Definition. DHS
is revising proposed 8 CFR 212.19(a)(5),
which establishes the definition of a
qualified investor. In the NPRM, DHS
proposed that an individual or
organization may be considered a
qualified investor if, during the
preceding 5 years: (i) The individual or
organization made investments in start-
up entities in exchange for equity or
convertible debt in at least 3 separate
calendar years comprising a total within
such 5-year period of no less than
$1,000,000; and (ii) subsequent to such
investment by such individual or
organization, at least 2 such entities
each created at least 5 qualified jobs or
generated at least $500,000 in revenue
with average annualized revenue growth
of at least 20 percent. In this final rule,
the minimum investment amount has
been decreased from the originally
proposed $1,000,000 to $600,000. The
requirement that investments be made
in at least 3 separate calendar years has
also been removed from this final rule.
DHS is also making revisions to the
form of investment made by the
individual or organization consistent

with the change to the qualified
investment definition by adding “‘or
other security convertible into equity
commonly used in financing
transactions within their respective
industries.”

e Start-up Entity Definition. In the
final rule, DHS is revising the definition
of a start-up entity as proposed in 8 CFR
212.19(a)(2). In the NPRM, DHS
proposed that an entity may be
considered recently formed if it was
created within the 3 years preceding the
date of filing of the initial parole
request. In response to public comment,
DHS is modifying this provision so that
an entity may be considered recently
formed if it was created within the 5
years immediately preceding the filing
date of the initial parole request.
Additionally, for purposes of paragraphs
(a)(3) and (a)(5) of this section, which
pertain to the definitional requirements
to be a qualified investor or qualified
government award or grant,
respectively, DHS made corresponding
changes in this final rule such that an
entity may be considered recently
formed if it was created within the 5
years immediately preceding the receipt
of the relevant grant(s), award(s), or
investment(s).

e Job Creation Requirement. In the
final rule, DHS is revising proposed 8
CFR 212.19(c)(2)(ii)(B)(2), a provision
that identifies the minimum job creation
requirement under the general re-parole
criteria. In the NPRM, DHS proposed
that an entrepreneur may be eligible for
an additional period of parole by
establishing that his or her start-up
entity has created at least 10 qualified
jobs during the initial parole period. In
response to public comment, DHS is
modifying this provision so that an
entrepreneur may qualify for re-parole if
the start-up entity created at least 5
qualified jobs with the start-up entity
during the initial parole period.

¢ Revenue Generation. In the final
rule, DHS is clarifying proposed 8 CFR
212.19(c)(2)(ii)(B)(3), a provision that
identifies the minimum annual revenue
requirement under the general re-parole
criteria. DHS has clarified that for the
revenue to be considered for purposes of
re-parole, it must be generated in the
United States.

e Parole Validity Periods. In the final
rule, DHS is revising proposed 8 CFR
212.19(d)(2) and (3), which are
provisions that identify the length of the
initial and re-parole periods. In the
NPRM, DHS proposed (1) a potential
initial period of parole of up to 2 years
beginning on the date the request is
approved by USCIS and (2) a potential
period of re-parole of up to 3 years
beginning on the date of the expiration
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of the initial parole period. First, DHS
revised 8 CFR 212.19(d)(2) to correct
that the initial parole period would
begin running on the date the individual
is initially paroled into the United
States. Second, in response to public
comment, DHS revised 8 CFR
212.19(d)(2) and (3) to provide 2
potential parole periods of up to 30
months each, rather than an initial 2-
year period followed by a potential 3-
year period of re-parole. Specifically, 8
CFR 212.19(d)(2) now provides that an
applicant who meets the eligibility
criteria (and his or her spouse and
minor, unmarried children, if any) may
be considered under this rule for a
discretionary grant of an initial parole
period of up to 30 months (2.5 years)
based on the significant public benefit
that would be provided by the
applicant’s (or family’s) parole into the
United States. DHS also revised in this
final rule the period of re-parole in 8
CFR 212.19(d)(3) to reduce the period of
re-parole from 3 years to 30 months in
order to extend the initial parole period,
while still maintaining the overall 5-
year period of parole limitation.

e Material Changes. In the final rule,
DHS is revising proposed 8 CFR
212.19(a)(10), a provision that defines
material changes. The final rule adds
the following to the definition of
material changes: “a significant change
with respect to ownership and control
of the start-up entity.” This reflects a
change from the originally proposed
language of any significant change to the
entrepreneur’s role in or ownership and
control in the start-up entity or any
other significant change with respect to
ownership and control of the start-up
entity. Additionally, the final rule at 8
CFR 212.19(a)(1) adds language that
permits the entrepreneur during the
initial parole period to reduce his or her
ownership interest, as long as at least 5
percent ownership is maintained. This
provision was revised in response to a
number of public comments that
requested that DHS reconsider how and
when material changes should be
reported.

¢ Reporting of Material Changes. In
the final rule, DHS is revising proposed
8 CFR 212.19(j), a provision that
describes reporting of material changes.
DHS is revising 8 CFR 212.19(j) to allow
DHS to provide additional flexibility in
the future with respect to the manner in
which material changes are reported to
DHS. The final rule also makes
conforming changes based on changes to
the definition of entrepreneur.

e Termination of Parole. In the final
rule, DHS is revising proposed 8 CFR
212.19(k)(2), a provision that describes
automatic termination of parole. The

final rule makes conforming revisions to
this provision based on changes to the
definition of entrepreneur and to the
material change provisions.

E. Summary of Costs and Benefits

DHS does not anticipate that this rule
will generate significant costs and
burdens to private or public entities.
Costs of the rule stem from filing fees
and opportunity costs associated with
applying for parole, and the requirement
that the entrepreneur notify DHS of any
material changes.

DHS estimates that 2,940
entrepreneurs will be eligible for parole
annually and can apply using the
Application for Entrepreneur Parole
(Form 1-941). Each applicant for parole
will face a total filing cost—including
the application form fee, biometric filing
fee, travel costs, and associated
opportunity costs—of $1,591, resulting
in a total cost of $4,678,336
(undiscounted) for the first full year the
rule will take effect and any subsequent
year. Additionally, dependent family
members (spouses and children) seeking
parole with the principal applicant will
be required to file an Application for
Travel Document (Form I-131) and
submit biographical information and
biometrics. DHS estimates
approximately 3,234 dependent spouses
and children could seek parole based on
the estimate of 2,940 principal
applicants. Each spouse and child 14
years of age and older seeking parole
will face a total cost of $765 per
applicant,* for a total aggregate cost of
$2,474,914.5 Additionally, spouses who
apply for work authorization via an
Application for Employment
Authorization (Form I-765) will incur a
total additional cost of $446 each. Based
on the same number of entrepreneurs,
the estimated 2,940 spouses © will incur
total costs of $1,311,830 (undiscounted).
The total cost of the rule to include
direct filing costs and monetized non-

40On October 24, 2016, U.S. Citizenship and
Immigration Services published a final rule
establishing a new fee schedule for immigration
benefits and services (81 FR 73292). The new filing
fees for Form 1-131 and Form I-765, $575 and $410,
respectively, will be effective on December 23,
2016. This final rule uses those new filing fees in
estimating costs to potential applicants under this
rule.

5 For parole requests for children under the age
of 14, only the filing fee will be required, as such
children do not appear for biometric collection.
Applicants under the age of 14 and over the age of
79 are not required to be fingerprinted. However,
they may still be required to attend a biometrics
appointment in order to have their photographs and
signatures captured.

6 DHS used a simple one-to-one mapping of
entrepreneurs to spouses to obtain 2,940 spouses,
the same number as entrepreneur parolees.

filing costs is estimated to be $8,136,571
annually.

DHS anticipates that establishing a
parole process for those entrepreneurs
who stand to provide a significant
public benefit will advance the U.S.
economy by enhancing innovation,
generating capital investments, and
creating jobs. DHS does not expect
significant negative consequences or
labor market impacts from this rule;
indeed, DHS believes this rule will
encourage entrepreneurs to pursue
business opportunities in the United
States rather than abroad, which can be
expected to generate significant
scientific, research and development,
and technological impacts that could
create new products and produce
positive spillover effects to other
businesses and sectors. The impacts
stand to benefit the economy by
supporting and strengthening high-
growth, job-creating businesses in the
United States.

F. Effective Date

This final rule will be effective on
July 17, 2017, 180 days from the date of
publication in the Federal Register.
DHS has determined that this 180-day
period is necessary to provide USCIS
with a reasonable period to ensure
resources are in place to process and
adjudicate Applications for
Entrepreneur Parole filed by eligible
entrepreneurs and related applications
filed by eligible dependents under this
rule without sacrificing the quality of
customer service for all USCIS
stakeholders. USCIS believes it will thus
be able to implement this rule in a
manner that will avoid delays of
processing these and other applications.

II. Background

A. Discretionary Parole Authority

The Secretary of Homeland Security
has discretionary authority to parole
into the United States temporarily
“under conditions as he may prescribe
only on a case-by-case basis for urgent
humanitarian reasons or significant
public benefit any individual applying
for admission to the United States,”
regardless of whether the alien is
inadmissible. INA section 212(d)(5)(A),
8 U.S.C. 1182(d)(5)(A).” The Secretary’s
parole authority is expansive. Congress
did not define the phrase “urgent
humanitarian reasons or significant
public benefit,” entrusting
interpretation and application of those

7 Although section 212(d)(5) continues to refer to
the Attorney General, the parole authority now
resides exclusively with the Secretary of Homeland
Security. See Matter of Arrabally, 25 1. & N. Dec.
771, 777 n.5 (BIA 2012).
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standards to the Secretary. Aside from
requiring case-by-case determinations,
Congress limited the parole authority by
restricting its use with respect to two
classes of applicants for admissions: (1)
Aliens who are refugees (unless the
Secretary determines that “compelling
reasons in the public interest with
respect to that particular alien require
that the alien be paroled . . . rather
than be admitted as a refugee” under
INA section 207, 8 U.S.C. 1157), see INA
section 212(d)(5)(B), 8 U.S.C.
1182(d)(5)(B); and (2) certain alien
crewmen during a labor dispute in
specified circumstances (unless the
Secretary ‘“‘determines that the parole of
such alien is necessary to protect the
national security of the United States”),
INA section 214(f)(2)(A), 8 U.S.C.
1184(f)(2)(A).

Parole decisions are discretionary
determinations and must be made on a
case-by-case basis consistent with the
INA. To exercise its parole authority,
DHS must determine that an
individual’s parole into the United
States is justified by urgent
humanitarian reasons or significant
public benefit. Even when one of those
standards would be met, DHS may
nevertheless deny parole as a matter of
discretion based on other factors.8 In
making such discretionary
determinations, USCIS considers all
relevant information, including any
criminal history or other serious adverse
factors that would weigh against a
favorable exercise of discretion.

Parole is not an admission to the
United States. See INA sections
101(a)(13)(B), 212(d)(5)(A), 8 U.S.C.
1101(a)(13)(B), 1182(d)(5)(A); see also 8
CFR 1.2 (““‘An arriving alien remains an
arriving alien even if paroled pursuant
to section 212(d)(5) of the Act, and even
after any such parole is terminated or
revoked.”). Parole may also be
terminated at any time in DHS’s
discretion, consistent with existing
regulations; in those cases, the
individual is “restored to the status that
he or she had at the time of parole.” 8
CFR 212.5(e); see also INA section
212(d)(5)(A), 8 U.S.C. 1182(d)(5)(A).°

DHS regulations at 8 CFR 212.5
generally describe DHS’s discretionary
parole authority, including the authority
to set the terms and conditions of
parole. Some conditions are described
in the regulations, including requiring
reasonable assurances that the parolee

8 The denial of parole is not subject to judicial
review. See INA section 242(a)(2)(B)(ii), 8 U.S.C.
1252(a)(2)(B)(ii); Bolante v. Keisler, 506 F.3d 618,
621 (7th Cir. 2007).

9 The grounds for termination set forth in
212.19(k) are in addition to the general grounds for
termination of parole described at 8 CFR 212.5(e).

will appear at all hearings and will
depart from the United States when
required to do so. See 8 CFR 212.5(d).

Each of the DHS immigration
components—USCIS, U.S. Customs and
Border Protection (CBP), and U.S.
Immigration and Customs Enforcement
(ICE)—has been delegated the authority
to parole applicants for admission in
accordance with section 212(d)(5) of the
INA, 8 U.S.C. 1182(d)(5). See 8 CFR
212.5(a). The parole authority is often
utilized to permit an individual who is
outside the United States to travel to
and come into the United States without
a visa. USCIS, however, also accepts
requests for “advance parole” by
individuals who seek authorization to
depart the United States and return to
the country pursuant to parole in the
future. See 8 CFR 212.5(f); Application
for Travel Document (Form [-131).
Aliens who seek parole as entrepreneurs
under this rule may need to apply for
advance parole if at the time of
application they are present in the
United States after admission in, for
example, a nonimmigrant classification,
as USCIS is unable to grant parole to
aliens who are not “applicants for
admission.” See INA section
212(d)(5)(A), 8 U.S.C. 1182(d)(5)(A); see
also INA section 235(a)(1), 8 U.S.C.
1225(a)(1) (describing “applicants for
admission”). Advance authorization of
parole by USCIS does not guarantee that
the individual will be paroled by CBP
upon his or her appearance at a port of
entry.10 Rather, with a grant of advance
parole, the individual is issued a
document authorizing travel (in lieu of
a visa) indicating “that, so long as
circumstances do not meaningfully
change and the DHS does not discover
material information that was
previously unavailable, . . . DHS’s
discretion to parole him at the time of
his return to a port of entry will likely
be exercised favorably.” 11

Currently, upon an individual’s
arrival at a U.S. port of entry with a
parole travel document (e.g., a
Department of State (DOS) foil,
Authorization for Parole of an Alien into
the United States (Form I-512L), or an
Employment Authorization Document
(Form I-766)), a CBP officer at a port of
entry inspects the prospective parolee. If
parole is authorized, the CBP officer
issues an Arrival/Departure Record
(Form I-94) documenting the grant of
parole and the length of the parolee’s

10 See Matter of Arrabally, 25 1. & N. Dec. at 779
n.6 (citing 71 FR 27585, 27586 n.1 (May 12, 2006)
(“[A] decision authorizing advance parole does not
preclude denying parole when the alien actually
arrives at a port-of-entry, should DHS determine
that parole is no longer warranted.”)).

1d.

authorized parole period. See 8 CFR
235.1(h)(2). CBP retains the authority to
deny parole to a parole applicant or to
modify the length of advance parole
authorized by USCIS. See 8 CFR
212.5(c).

Because parole does not constitute an
admission, individuals may be paroled
into the United States even if they are
inadmissible under section 212(a) of the
INA, 8 U.S.C. 1182(a). Further, parole
does not provide a parolee with
nonimmigrant status or lawful
permanent resident status. Nor does it
provide the parolee with a basis for
changing status to that of a
nonimmigrant or adjusting status to that
of a lawful permanent resident, unless
the parolee is otherwise eligible.

Under current regulations, once
paroled into the United States, a parolee
is eligible to request employment
authorization from USCIS by filing a
Form I-765 application with USCIS. See
8 CFR 274a.12(c)(11). If employment
authorization is granted, USCIS issues
the parolee an employment
authorization document (EAD) with an
expiration date that is commensurate
with the period of parole on the
parolee’s Arrival/Departure Record
(Form I-94). The parolee may use this
EAD to demonstrate identity and
employment authorization to an
employer for Form I-9 verification
purposes as required by section 274A(a)
and (b) of the INA, 8 U.S.C. 1324a(a)
and (b). Under current regulations, the
parolee is not employment authorized
by virtue of being paroled, but instead
only after receiving a discretionary grant
of employment authorization from
USCIS based on the Application for
Employment Authorization.

Parole will terminate automatically
upon the expiration of the authorized
parole period or upon the departure of
the individual from the United States.
See 8 CFR 212.5(e)(1). Parole also may
be terminated on written notice when
DHS determines that the individual no
longer warrants parole or through the
service of a Notice to Appear (NTA). See
8 CFR 212.5(e)(2)(i).

B. Final Rule

Following careful consideration of
public comments received, DHS has
made several modifications to the
regulatory text proposed in the NPRM
(as described above in Section I.C.). The
rationale for the proposed rule and the
reasoning provided in the background
section of that rule remain valid with
respect to these regulatory amendments.
Section III of this final rule includes a
detailed summary and analysis of public
comments that are pertinent to the
proposed rule and DHS’s role in
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administering the International
Entrepreneur Rule. A brief summary of
comments deemed by DHS to be out of
scope or unrelated to this rulemaking,
making a detailed substantive response
unnecessary, is provided in Section
III.K. Comments may be reviewed at the
Federal Docket Management System
(FDMS) at http://www.regulations.gov,
docket number USCIS-2015-0006.

III. Public Comments on the Proposed
Rule

A. Summary of Public Comments

In response to the proposed rule, DHS
received 763 comments during the 45-
day public comment period. Of these,
43 comments were duplicate
submissions and approximately 242
were letters submitted through mass
mailing campaigns. As those letters
were sufficiently unique, DHS
considered all of these comment
submissions. Commenters consisted
primarily of individuals but also
included startup incubators, companies,
venture capital firms, law firms and
representatives from State and local
governments. Approximately 51 percent
of commenters expressed support for
the rule and/or offered suggestions for
improvement. Nearly 46 percent of
commenters expressed general
opposition to the rule without
suggestions for improvement. For
approximately 3 percent of the public
comments, DHS could not ascertain
whether the commenter supported or
opposed the proposed rule.

DHS has reviewed all of the public
comments received in response to the
proposed rule and addresses relevant
comments in this final rule. DHS’s
responses are grouped by subject area,
with a focus on the most common issues
and suggestions raised by commenters.

B. Legal Authority

Comments. One commenter
supported DHS’s stated authority for
promulgating this regulation and said
that the INA grants the Secretary of
Homeland Security the authority to
establish policies governing parole and
that efforts to reduce barriers to
entrepreneurship via regulatory reform
directly addresses DHS’s mandate, ‘‘to
ensure that the overall economic
security of the United States is not
diminished by efforts, activities, and
programs aimed at securing the
homeland.” On the other hand, some
commenters questioned DHS’s authority
to implement this rule. A commenter
asserted that the rule created a new visa
category which is under the exclusive
purview of Congress, and therefore an
illegal extension of authority by the

executive branch. Another commenter
indicated that the proposed rule is too
vague regarding whether “the agency
intends to grant parole to aliens already
present in the United States,” and
questioned whether the proposed
exercise of parole authority is supported
by legislative history, is consistent with
the INA’s overall statutory scheme, and
whether “significant public benefit
parole” as outlined in this rule is
“arbitrary and capricious.”

Response. DHS agrees with the
commenter that contended that the
Secretary has authority to promulgate
this rule. As noted above, DHS’s
authority to promulgate this rule arises
primarily from sections 101(b)(1)(F) and
402(4) of the HSA; sections 103(a)(1)
and (3) of the INA, 8 U.S.C. 1103(a)(1),
(3); section 212(d)(5) of the INA, 8
U.S.C. 1182(d)(5); and section
274A(h)(3)(B) of the INA, 8 U.S.C.
1324a(h)(3)(B). The Secretary retains
broad statutory authority to exercise his
discretionary parole authority based
upon ‘‘significant public benefit.”

DHS disagrees with the comment
asserting that the proposed rule would
effectively create a new visa category,
which only Congress has the authority
to do. See INA section 101(a)(15), 8
U.S.C. 1101(a)(15) (identifying
nonimmigrant categories). Congress
expressly empowered DHS to grant
parole on a case-by-case basis, and
nothing in this rule uses that authority
to establish a new nonimmigrant
classification. Among other things,
individuals who are granted parole—
which can be terminated at any time in
the Secretary’s discretion—are not
considered to have been “admitted” to
the United States, see INA sections
101(a)(13)(B), 212(d)(5)(A), 8 U.S.C.
1101(a)(13)(B), 1182(d)(5)(A); and
cannot change to a nonimmigrant
category as a parolee, see INA section
248(a), 8 U.S.C. 1258(a). Nor does parole
confer lawful permanent resident status.
To adjust status to that of a lawful
permanent resident, individuals
generally must, among other things, be
admissible to the United States, have a
family or employment-based immigrant
visa immediately available to them, and
not be subject to the various bars to
adjustment of status. See INA section
245(a), (c), (k); 8 U.S.C. 1255(a), (c), (k);
8 CFR 245.1.

DHS further disagrees with the
comment that this rule is inconsistent
with the legislative history on parole.
Under current law, Congress has
expressly authorized the Secretary to
grant parole on a case-by-case basis for
urgent humanitarian reasons or
significant public benefit. The statutory
language in place today is somewhat

more restrictive than earlier versions of
the parole authority, which did not
always require case-by-case review and
now includes additional limits on the
use of parole for refugees and certain
alien crewmen. See INA section
212(d)(5)(B), 8 U.S.C. 1182(d)(5)(B)
(refugees); INA section 214(f)(2)(A), 8
U.S.C. 1184(f)(2)(A) (alien crewmen);
Mlegal Immigration Reform and
Immigrant Responsibility Act of 1996,
Public Law 104-208, div. C, sec. 602(a)—
(b), 110 Stat. 3009-689 (1996) (changing
the standard for parole). But the statute
clearly continues to authorize the
granting of parole. Across
Administrations, moreover, it has been
accepted that the Secretary can identify
classes of individuals to consider for
parole so long as each individual
decision is made on a case-by-case basis
according to the statutory criteria. See,
e.g., 8 CFR 212.5(b) (as amended in
1997); Cuban Family Reunification
Parole Program, 72 FR 65,588 (Nov. 21,
2007). This rule implements the parole
authority in that way.

In addition to the concerns described
above, one commenter argued that the
proposed rule did not clearly explain
whether “the agency intends to grant
parole to aliens already present in the
United States.” DHS believes it is clear
under this rule that an individual who
is present in the United States as a
nonimmigrant based on an inspection
and admission is not eligible for parole
without first departing the United States
and appearing at a U.S. port of entry to
be paroled into United States. See INA
sections 212(d)(5)(A), 235(a)(1); 8 U.S.C.
1182(d)(5)(A), 1225(a)(1). As further
discussed in section III.H. of this rule,
moreover, DHS does not contemplate
using this rule to grant requests for
parole in place for initial requests for
parole.

Comment: A commenter objected to
the extension of employment
authorization by this rule to
entrepreneur parolees for the sole
purpose of engaging in entrepreneurial
employment, stating that DHS is barred
from doing so given the comprehensive
legislative scheme for employment-
based temporary and permanent
immigration.

Response: DHS disagrees with the
commenter. Under a plain reading of
INA section 103(a), 8 U.S.C. 1103(a), the
Secretary is provided with broad
discretion to administer and enforce the
Nation’s immigration laws and broad
authority to “establish such regulations

. . and perform such other acts as he
deems necessary for carrying out his
authority under the [INA],” see INA
section 103(a)(3), 8 U.S.C. 1103(a)(3).
Further, the specific definitional
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provision at section 274A(h)(3)(B) of the
INA, 8 U.S.C. 1324a(h)(3)(B), which was
raised by the commenter, presumes that
employment may be authorized by the
Secretary and not just by statute. See
Arizona Dream Act Coal. v. Brewer, 757
F.3d 1053, 1062 (9th Cir. 2014)
(“Congress has given the Executive
Branch broad discretion to determine
when noncitizens may work in the
United States.”); Perales v. Casillas, 903
F.2d 1043, 1048, 1050 (5th Cir. 1990)
(describing the authority recognized by
INA 274A(h)(3) as “‘permissive” and
largely “unfettered”). The fact that
Congress has directed the Secretary to
authorize employment to specific
classes of foreign nationals in certain
statutory provisions does not diminish
the Secretary’s broad authority under
other statutory provisions to administer
the immigration laws, including through
the extension of employment
authorization. See generally 8 CFR
274a.12 (identifying, by regulation,
numerous ‘‘classes of aliens authorized
to accept employment”).

C. Significant Public Benefit

Comment: One commenter stated that
the quality of the jobs created should be
a factor in determining whether the
entrepreneur’s parole will provide a
significant public benefit. The
commenter suggested formalizing some
form of priority criteria.

Response: Under this final rule,
evidence regarding job creation may be
considered in determining whether to
parole an individual into the United
States for ‘‘significant public benefit.”
An entrepreneur may be considered for
an initial period of parole if the
entrepreneur’s start-up entity has
received a qualifying investment or
grant. Alternatively, if the entity has
received a lesser investment or grant
amount, the entrepreneur may still be
considered for parole by providing other
reliable and compelling evidence of the
start-up entity’s substantial potential for
rapid growth and job creation. Evidence
pertaining to the creation of jobs, as well
as the characteristics of the jobs created
(e.g., occupational classification and
wage level) may be considered by DHS
in determining whether the evidence,
when combined with the amount of
investment, grant or award, establishes
that the entrepreneur will provide a
significant public benefit to the United
States. As with initial parole
determinations, evidence pertaining to
the creation of jobs, as well as the
characteristics of the jobs created (e.g.,
occupational classification and wage
level) may be considered by DHS to
determine whether the entrepreneur
should be granted re-parole.

Given the way job creation will
already be considered, DHS believes it
is unnecessary to make ‘“job quality” its
own separate criterion in determining
whether to grant parole or re-parole. It
is also unclear how the commenter
believes DHS should apply any such
criterion. Under this final rule, DHS will
evaluate the totality of the
circumstances, including the evidence
about job creation, in determining
whether to parole an individual into the
United States for significant public
benefit.

D. Definitions
1. Entrepreneur—Ownership Criteria

Comments: Several commenters
expressed concern with the 15 percent
“substantial ownership interest”
requirement in the definition of
“entrepreneur” in the proposed rule.
One such commenter said the 15
percent “substantial ownership
interest”” requirement is only reasonable
for smaller startups and proposed that
the rule also separately include a dollar
amount to satisfy the “substantial
ownership interest” requirement (e.g.,
15 percent ownership interest or
ownership interest valued at $150,000
or more). Several commenters
recommended that the final rule reduce
the initial parole threshold from 15 to
10 percent and reduce the re-parole
threshold from 10 to 5 percent. Other
commenters suggested that 10 percent
ownership per individual would be a
more appropriate threshold because
some start-ups may be founded by teams
of founders that need to split equity and
requiring more than 15 percent
ownership might be too restrictive and
limit business creativity and growth.

Response: Consistent with the
commenters’ concerns and suggestions,
DHS is revising the definition of
entrepreneur in this final rule to reduce
the ownership percentage that the
individual must possess. See 8 CFR
212.19(a)(1). Based on further analysis,
DHS believes that the thresholds from
the proposed rule could have
unnecessarily impacted an
entrepreneur’s ability to dilute his or
her ownership interest to raise
additional funds and grow the start-up
entity. In this final rule, an individual
may be considered to possess a
substantial ownership interest if he or
she possesses at least a 10 percent
ownership interest in the start-up entity
at the time of adjudication of the initial
grant of parole and possesses at least a
5 percent ownership interest in the
start-up entity at the time of
adjudication of a subsequent period of
re-parole. DHS believes that the revised

ownership percentage requirements in
this final rule adequately account for the
possibility of equity dilution, while
ensuring that the individual continues
to have a substantial ownership interest
in, and assumes more than a nominal
financial risk related to, the start-up
entity.

Given that this is a new and complex
process, DHS declines to adopt a
separate option of establishing
substantial ownership interest based on
a valuation of the entrepreneur’s
ownership interest. DHS believes that
the percentages provided within the
final rule offer clear guidance to
stakeholders and adjudicators as to what
constitutes a substantial ownership
interest regardless of the industry
involved. Reliance upon valuations of
an owner’s interest would unnecessarily
complicate the adjudicative review
process, could potentially increase fraud
and abuse, and may be burdensome for
the applicant to obtain from an
independent and reliable source. DHS,
therefore, believes that the best
indicator of an entrepreneur’s
ownership interest is the individual’s
ownership percentage since that is easy
for an applicant to establish and
provides an objective indicator for DHS
to assess. DHS has decided to take an
incremental approach and will consider
potential modifications in the future
after it has assessed the implementation
of the rule and its impact on operational
resources.

2. Other Comments on Entrepreneur
Definition

Comment: One commenter stated that,
in defining who counts as an
“entrepreneur,” the rule should take
into account whether an individual has
been successful in the past, including by
having previously owned and
developed businesses, generated more
than a certain amount of revenue,
created more than a certain number of
jobs, or earned at least a certain amount.

Response: Under this final rule,
evidence regarding an entrepreneur’s
track record may be considered in
determining whether to parole an
individual into the United States for
“significant public benefit.” The final
rule’s definition of entrepreneur
requires the applicant to show that he
or she both: (1) Possesses a substantial
ownership interest in the start-up entity,
and (2) has a central and active role in
the operations of that entity, such that
the alien is well-positioned, due to his
or her knowledge, skills, or experience,
to substantially assist the entity with the
growth and success of its business. See
new 8 CFR 212.19(a)(1). Some of the
factors suggested by the commenter are
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relevant evidence that the applicant can
submit to show that he or she is well-
positioned to substantially assist the
entity with the growth and success of its
business. DHS will also evaluate the
totality of the evidence to determine
whether an applicant’s presence in the
United States will provide a significant
public benefit and that he or she
otherwise merits a favorable exercise of
discretion. Given the way an
entrepreneur’s track record may already
be considered on a case-by-case basis,
DHS believes it is unnecessary to make
the specific factors identified by the
commenter their own separate criteria
in determining whether to grant parole
or re-parole.

Comment: A few commenters
recommended that DHS clarify the term
“well-positioned” as used in the
definition of “entrepreneur.” See final 8
CFR 212.19(a)(1) (requiring an
international entrepreneur to prove that
he or she “is well-positioned, due to his
or her knowledge, skills, or experience,
to substantially assist the entity with the
growth and success of its business”).
The commenters believe that the
proposed rule did not explain how an
applicant would demonstrate that he or
she is “well-positioned.” The
commenters recommend that the
“substantial ownership interest” test in
the same provision should provide a
rebuttable presumption that the
entrepreneur is ‘“well-positioned” and
that the “‘significant capital financing”
requirements reflect the market demand
for the entrepreneur to grow the
business.

Response: DHS believes that both the
proposed rule and this final rule
sufficiently explain how an applicant
may establish that he or she is “well-
positioned” to grow the start-up entity.
An applicant may generally establish
that he or she is well-positioned to
advance the entity’s business by
providing evidence that he or she: (1)
Possesses a significant (at least 10
percent) ownership interest in the entity
at the time of adjudication of the initial
grant of parole, and (2) has an active and
central role in the operations and future
growth of the entity, such that his or her
knowledge, skills, or experience would
substantially assist the entity in
conducting and growing its business in
the United States. Such an applicant
cannot be a mere investor. The
applicant must be central to the entity’s
business and well-positioned to actively
assist in the growth of that business,
such that his or her presence would
help the entity create jobs, spur research
and development, or provide other
benefits to the United States. Whether
an applicant has an “active and central

role,” and therefore is well-positioned
to advance the entity’s business, will be
determined based on the totality of the
evidence provided on a case-by-case
basis. Such evidence may include:

o Letters from relevant government
agencies, qualified investors, or
established business associations with
an understanding of the applicant’s
knowledge, skills or experience that
would advance the entity’s business;

¢ news articles or other similar
evidence indicating that the applicant
has received significant attention and
recognition;

¢ documentation showing that the
applicant or entity has been recently
invited to participate in, is currently
participating in, or has graduated from
one or more established and reputable
start-up accelerators;

e documentation showing that the
applicant has played an active and
central role in the success of prior start-
up or other relevant business entities;

¢ degrees or other documentation
indicating that the applicant has
knowledge, skills, or experience that
would significantly advance the entity’s
business;

¢ documentation pertaining to
intellectual property of the start-up
entity, such as a patent, that was
obtained by the applicant or as a result
of the applicant’s efforts and expertise;

e a position description of the
applicant’s role in the operations of the
company; and

e any other relevant, probative, and
credible evidence indicating the
applicant’s ability to advance the
entity’s business in the United States.

Particularly given the way this
evidence will be evaluated on a case-by-
case basis, and the need to ensure parole
is justified by significant public benefit,
DHS declines to adopt the commenters’
suggestion of adopting a rebuttable
presumption that certain applicants
meet the “well-positioned”
requirement. The burden of proof
remains with the applicant.

Comment: One commenter
representing a group of technology
companies recommended that DHS add
the term ““intellectual property” as a
metric that an adjudicator would take
into consideration when determining
the “active and central role” that the
international entrepreneur performs in
the organization. The commenter noted
that it had several member companies
that have non-citizen inventors on a key
patent application, and have had core
intellectual property developed by non-
citizens, often within the university
environment. In many of these
situations, the non-citizen inventors
were unable to obtain work

authorization and join the emerging
startup company, resulting in loss of key
technical ability, delay, and additional
cost for the startup company to achieve
market success. The commenter believes
this rule could alleviate this investment
risk.

Response: As discussed above, an
applicant for parole under this rule may
provide any relevant, probative, and
credible evidence indicating the
applicant’s ability to advance the
entity’s business in the United States.
Such evidence includes documentation
pertaining to intellectual property of the
start-up entity, such as a patent, that
was obtained by the applicant or as a
result of the applicant’s efforts and
expertise. DHS will consider such
evidence to determine whether the
applicant performs, or will perform, an
active and central role in the start-up
entity.

Given the breadth of evidence that
can already be considered in these
determinations, DHS declines to amend
the definition of “entrepreneur” in 8
CFR 212.19(a)(1) to include some
consideration of “intellectual property”
as a specific metric to determine if the
applicant will have an active and
central role in the start-up entity. DHS
believes it is appropriate to allow for
sufficient flexibility in the definition for
adjudicators to evaluate each case on its
own merits. Given the considerable
range of entrepreneurial ventures that
might form the basis for an application
for parole under this rule, DHS believes
that such flexibility is important to
ensure that cutting edge industries or
groundbreaking ventures are not
precluded from consideration simply
because of an overly rigid or narrow
definition of “entrepreneur.”

Comment: One commenter noted that
DHS’s inclusion of criteria in section
IV.B.1. of the NPRM, “Recent Formation
of a Start-Up Entity,” is reminiscent of
criteria used in the O—1 nonimmigrant
classification for individuals with
extraordinary ability, except for the
focus on entrepreneurial endeavors. The
commenter especially welcomed the
final “catch-all” that referenced ““any
other relevant, probative, and credible
evidence indicating the entity’s
potential for growth.” The commenter
asserted that as it pertains to
“newspaper articles,” one of the major
difficulties of the O—1 petition process
is the lack of awareness by adjudicators
of tech-press publications, such as
Recode or TechCrunch. The commenter
explained that coverage in these
publications is very valuable to startups,
and forcing startups to garner traditional
media coverage in publications like the
Wall Street Journal or the New York
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Times is often counterproductive
towards the entrepreneur’s success.

Response: DHS agrees with the
commenter that the list of evidence
provided in the preamble to the NPRM
and this final rule provides an
illustrative, non-exhaustive list of the
types of evidence that might be
submitted by an applicant to establish
that he or she meets the definition of
entrepreneur in 8 CFR 212.19(a)(1).
Applicants may submit any relevant,
probative and credible evidence that
demonstrates the entity’s potential for
growth, including tech-press
publications.

Comment: One commenter
recommended broadening the proposed
requirement that the parolee play a
central role in operations. The
commenter noted that the DHS
November 2014 memorandum,!? which
initially directed USCIS to develop a
proposed rule under the Secretary’s
parole authority, refers to researchers,
not just managers or founders. The
commenter stated that in the technology
world, “technical founders” are key
employees who lead the research and
development phase, and recommended
that these technical founders be
included even if they are not managing
overall operations. To keep this
expansion targeted, the commenter
recommended requiring a technical
founder to have an advanced degree in
a STEM field from a U.S. institution of
higher education.

Response: DHS agrees that “technical
founders” are often key employees who
play an important role in the
development and success of a start-up
entity. DHS disagrees, however, with
the commenter’s assertion that the
definition of entrepreneur in 8 CFR
212.19(a)(1) does not sufficiently
encompass technical founders.
Technical founders can perform a
central and active role in the operations
of their start-up entity, and may be well-
positioned, due to their knowledge,
skills, or experience, to substantially
assist the entity with the growth and
success of its business. The definition of
“entrepreneur” is not limited to those
individuals who manage the overall
operations of the start-up entity. Thus,
DHS believes it is unnecessary to
broaden the definition of
“entrepreneur” in the way the
commenter suggests.

Comment: One commenter suggested
that the rule should provide a clear-cut
definition of a typical entrepreneur.

12 Memorandum from Jeh Johnson, DHS
Secretary, Policies Supporting U.S. High-Skilled
Business and Workers 4 (Nov. 20, 2014), at https://
www.dhs.gov/sites/default/files/publications/14
1120 _memo_business actions.pdf.

This commenter asserted that the draft
rule does not adequately account for
situations where a typical entrepreneur
partially qualifies or does not qualify for
parole, but nevertheless seeks to start a
business in the United States. The
commenter stated that USCIS and the
White House should plan to have a
separate case study team to evaluate
each application.

Response: DHS believes that the rule
provides a reasonable and clear
definition of an entrepreneur. This rule
is not designed or intended to provide
parole to everyone who seeks to be an
entrepreneur, but will instead provide a
framework for case-by-case
determinations based upon specified
criteria for determining that a grant of
parole in this context provides a
significant public benefit. The
framework in this rule is consistent with
DHS’s parole authority under INA
section 212(a)(5), 8 U.S.C. 1182(a)(5),
and is based on the statutory
authorization to provide parole for
significant public benefit. Each
application for parole under this rule
will be adjudicated by an Immigration
Services Officer trained on the
requirements for significant public
benefit parole under 8 CFR 212.19. DHS
believes that a separate case-study team
could unnecessarily complicate and
delay adjudications and declines to
adopt the commenter’s suggestion.

3. Definition of Start-Up Entity—
“Recently-Formed” and the 3-year
Limitation

Comment: Several commenters
expressed concern with the definition of
“start-up entity’”’ and the requirement
that an entity, in order to satisfy that
definition, must have been created
within the 3 years immediately
preceding the parole request filing date.
A few individual commenters said that
the 3-year limitation could be
inadequate in certain situations, such as
when investing in an inactive business
with other co-founders to initiate the
start-up, or when investing in high-
priority areas like healthcare,
biotechnology, and clean energy that
have long gestation times. A couple of
individual commenters said that the 3-
year limitation may not be necessary
given the other, more stringent
requirements in the proposed rule.
Some commenters provided the
following recommendations relating to
the 3-year limitation: Eliminate the
limitation, lengthen the period to 5
years, lengthen the period to 10 years,
or include a case-by-case provision
allowing for submissions that may
satisfy the definition of “start-up
entity.” One commenter recommended

that “recently formed” should include
entities formed within the last 10 years,
and also requested that where
applicable, DHS accept alternative
evidence to determine and establish that
the company is a “start-up” entity, such
as letters of attestation from investors,
industry experts within a particular
niche field, and government agencies
that speak to the average growth cycle
of a new company within a particular
area. A few commenters stated that the
3-year limitation was appro%riate.

Response: In response to these
comments, DHS revised proposed 8 CFR
212.19(a)(2) and the definition of “‘start-
up entity” in this final rule to require
that the entity must have been formed
within the 5 years immediately
preceding the filing of the initial parole
application, rather than 3 years as
proposed. DHS believes that this
definition appropriately reflects that
some entities, particularly given the
industry in which the entity operates,
may require a longer gestation time
before receiving substantial investment,
grants, or awards. This 5-year limitation
continues to reflect the Department’s
intention for parole under this final
rule: To incentivize and support the
creation and growth of new businesses
in the United States, so that the country
may benefit from their substantial
potential for rapid growth and job
creation. DHS recognizes that the term
“start-up” is usually used to refer to
entities in early stages of development,
including various financing rounds used
to raise capital and expand the new
business, but the term ‘“‘goes beyond a
company just getting off the ground.” 13
Limiting the definition of “start-up” in
this proposed rule to entities that are
less than 5 years old at the time the
parole application is filed is a
reasonable way to help ensure that the
entrepreneur’s entity is the type of new
business likely to experience rapid
growth and job creation, while still
allowing a reasonable amount of time
for the entrepreneur to form the
business and obtain qualifying levels of
investor financing (which may occur in
several rounds) or government grants or
awards.

4, Other Comments on the Definition of
Start-up Entity

Comment: One commenter said that
formation should be defined to be either
the creation of a legal entity under
which the activities of the business

137U.S. Small Business Administration, Startups &
High Growth Businesses, available at https://
www.sba.gov/content/startups-high-growth-
businesses (“In the world of business, the word
‘startup’ goes beyond a company just getting off the
ground.”).


https://www.dhs.gov/sites/default/files/publications/14_1120_memo_business_actions.pdf
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would be conducted or the effective
date of an agreement between the
entrepreneur and an existing business to
launch the business activities as a start-
up, branch, department, subsidiary, or
other activity of an existing business
entity. Another commenter suggested
that DHS consider restructuring (e.g.,
use successor-in-interest rules) and
other pivots (in terms of changes in the
service or product, as well as markets)
during the 3-year period immediately
preceding the filing of the parole
application and at time of application
for re-parole.

Response: DHS appreciates the
commenters’ suggestions and notes that
recent formation within the definition of
“start-up entity”’ in 8 CFR 212.19(a)(2)
is already limited to the creation of the
entity within the 5 years immediately
preceding the filing date of the alien’s
initial parole request. DHS further
declines to amend 8 CFR 212.19(a)(2) to
broaden what may be considered
“recently formed” to include the
effective date of an agreement between
the entrepreneur and an existing
business to launch new business
activities, restructurings and other
pivots. Given that this is a new and
complex process, DHS has decided to
take an incremental approach and will
consider potential modifications in the
future after it has assessed the
implementation of the rule and its
impact on operational resources.

Comment: One commenter suggested
that start-up entities under this rule
should be limited to businesses that fill
a need that is currently not being
fulfilled in the United States.

Response: One of the goals of this
final rule is to increase and enhance
entrepreneurship, innovation, and job
creation in the United States; and, under
this rule, evidence regarding the
expected contributions of a start-up
entity will be considered in determining
whether to parole an individual into the
United States. A successful start-up
entity, particularly one with high-
growth potential, will fulfill an
identified business need. For example,
the entrepreneur may be starting the
business to alter an existing industry
through innovative products or
processes, innovative and more efficient
methods of production, or cutting-edge
research and development to expand an
existing market or industry. It is also
unclear from the commenter’s
suggestion how ‘“business need” would
be defined, and DHS believes that
attempting to do so in this rule could
result in an overly restrictive definition
that fails to account for future
innovation, would be unnecessarily
rigid, and would lessen the rule’s ability

to retain and attract international
entrepreneurs who will provide a
significant public benefit to the United
States.

Comment: An individual commenter
requested that staffing companies be
included as a type of startup.

Response: In this final rule, and for
purposes of parole under this program,
DHS defines a “‘start-up entity”” as a U.S.
business entity that was recently
formed, has lawfully done business
during any period of operation since its
date of formation, and has substantial
potential for rapid growth and job
creation. See 8 CFR 212.19(a)(2). The
rule requires that entities meet certain
specified criteria for obtaining parole,
but the rule does not specifically
exclude staffing companies from
participating if they otherwise meet
these criteria. DHS therefore will not
revise the definition of start-up entity in

this rule as requested by the commenter.

Comment: One commenter asserted
that the rule fails to specify how a start-
up entity can demonstrate that it has
“lawfully done business” or “has
substantial potential for rapid growth
and job creation.” The commenter
recommended revising the definition to
more closely align with 8 CFR
214.2(1)(1)(i1)(G)(2) and (1)(1)(ii)(H) by
instead requiring evidence that the
entity is or will be engaged in the
regular, systematic, and continuous
provision of goods or services. This
commenter suggested that the
submission of expert witness testimony
by a reputable third party, such as a
recognized professor or leader in the
start-up entity’s proposed field, should
be given deference and treated under
the final rule as a rebuttable
presumption establishing that the start-
up “has substantial potential for rapid
growth and job creation.”

Response: DHS declines to adopt the
commenter’s suggested changes in this
final rule. DHS believes that an
applicant can demonstrate the start-up
entity’s lawful business activities
through many different means and will
keep this requirement flexible to
account for the many differences among
start-up entities. Such evidence might
include, but is not limited to, business
permits, equipment purchased or
rented, contracts for products or
services, invoices, licensing agreements,
federal tax returns, sales tax filings, and
evidence of marketing efforts.

DHS believes that the rule provides a
clear framework for establishing that a
start-up entity has substantial potential
for rapid growth and job creation. See 8
CFR 212.19(b)(2)(ii) and (iii). An
applicant generally must satisfy the
criteria in 8 CFR 212.19(b)(2)(ii) to be

considered for parole under this rule.
An applicant who only partially meets
one or both of the criteria in 8 CFR
212.19(b)(2)(ii) may still be eligible for
consideration for parole under this rule
if the applicant provides additional
reliable and compelling evidence that
the start-up entity has the substantial
potential for rapid growth and job
creation. DHS recognizes that the rule
does not provide specific evidence that
must be submitted in order to satisfy the
alternative criteria in 8 CFR
212.19(b)(2)(iii). DHS believes that
providing a specific set of evidence
would have the unintended effect of
narrowing a provision that was designed
to allow for the submission of any
evidence that the applicant believes
may establish the substantial potential
of his or her start-up entity, recognizing
that such evidence may vary depending
on the nature of the business and the
industry in which it operates. DHS
believes that it is important to retain
criteria that provide flexibility to the
applicant and DHS. Such flexibility is
consistent with DHS’s parole authority
and the case-by-case nature of each
parole determination as required by
statute. See INA section 212(d)(5)(A), 8
U.S.C. 1182(d)(5)(A).

DHS does not believe that the rule
should be revised to align with 8 CFR
214.2(1)(1)(1)(G)(2) and (1)(1)(i1)(H). The
requirements set forth in 8 CFR
214.2(1)(1)(i1)(G)(2) and (1)(1)(ii1)(H)
relate specifically to eligibility for
classification as an L—1 nonimmigrant
and are not necessarily relevant to the
requirements set forth in this rule,
which are specifically designed to
provide the framework by which USCIS
will determine whether to grant parole
to certain individuals for significant
public benefit. Particularly given the
way this evidence will be evaluated on
a case-by-case basis, and the need to
ensure parole is justified by significant
public benefit, DHS declines to adopt
the commenters’ suggestion of adopting
a rebuttable presumption that certain
entities have substantial potential for
rapid growth and job creation. The
burden of proof remains with the
applicant.

5. Qualified Government Award or
Grant

Comment: One commenter stated that
the rule’s grant-based criteria for
consideration focused too narrowly on
awards made by government entities
The commenter noted that
entrepreneurs seek grants from a variety
of sources and that funding from non-
profits or not-for-profit entities (such as
U.S. universities) can be significant
sources of start-up capital. The
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commenter requested that the rule be
revised to allow entrepreneurs of non-
profit start-up entities to qualify for
parole under this program based on the
receipt of charitable grants.

Response: DHS appreciates the
commenter’s suggestion, but declines to
adopt the suggestion in this final rule to
include charitable grants as a type of
qualifying grant or award under 8 CFR
212.19(a)(3). DHS believes, given the
nature of charitable grants, that they
would not present the same level of
validation regarding the entity’s high-
growth potential as would a grant or
award from a Federal, State, or local
government entity with expertise in
economic development, research and
development, or job creation. Since the
validating quality of a substantial
government grant or award is an
important factor DHS will rely upon to
determine if the entrepreneur will
provide a significant public benefit to
the United States, and since that same
validating quality does not necessarily
extend to charitable grants or awards,
DHS declines to adopt the commenter’s
suggestion. DHS notes, however, that
nothing in this final rule prohibits
entrepreneurs from accepting charitable
grants or pointing to such funding as
evidence that parole would be justified
and that they merit a favorable exercise
of discretion. Moreover, given that this
is a new and complex process, DHS has
decided to take an incremental
approach and will consider potential
modifications in the future after it has
assessed the implementation of the rule
and its impact on operational resources.

Comment: One commenter noted that
the definition of qualified government
award or grant and the phrase “federal,
state, or local government entity,” are
ambiguous as to whether an
entrepreneur may qualify under the rule
based on a grant by a foreign
government. According to the
commenter, the rule does not explicitly
state that the ‘““federal, state, or local
government entity”’ needs to be
restricted to entities in the United
States. The commenter encouraged
USCIS to adopt a broad approach in
determining which kinds of grants may
qualify and to allow entrepreneurs to
qualify if their start-up entity attracts
substantial foreign government
financing. The commenter also
suggested that USCIS and CBP should
again emphasize that parole may be
discretionarily denied in cases that
could risk national security or impair
international relations.

Response: While DHS always
maintains the ability to deny parole in
its discretion, including in those cases
where there may be a national security

or foreign relations concerns, DHS
declines to expand the definition of
qualified government grant or award to
include grants or awards from a foreign
governmental entity. To eliminate
potential confusion, DHS is revising the
definition as proposed to specifically
exclude foreign government entities.
The receipt of significant funding from
certain U.S. federal, state or local
government entities is an important
factor that DHS will weigh in
determining if the entrepreneur will
provide a significant public benefit to
the United States. DHS believes that
significant funding from certain U.S.
federal, state or local governmental
entities is a strong indicator of a start-
up entity’s substantial potential for
rapid growth, including through
enhancing innovation, generating
revenue, obtaining significant additional
investments of capital, and creating
jobs. Such government entities regularly
evaluate the potential of U.S.
businesses, so the choice to provide a
significant award or grant to a particular
start-up entity can be a compelling
indicator of that start-up’s substantial
potential for rapid growth and job
creation. Because these government
entities are formed to serve the U.S.
public, their choice to fund a particular
business may be more indicative than
that of a foreign government as to
whether the business’s operations
would provide a significant public
benefit in the United States. DHS
believes that the reliability and weight
of the independent assessment
performed by certain U.S. federal, state
or local governmental entities before
issuing a grant or award does not
necessarily extend to grants or awards
made by foreign governmental entities.
DHS therefore declines to adopt the
commenter’s suggestion to revise the
rule to include funding from foreign
governmental entities as one of the
criteria in 8 CFR 212.19(a)(3).

6. Qualified Investment

Comment: Some commenters
suggested that DHS define “capital”
broadly to include cash, cash
equivalents, secured or unsecured loan
proceeds, payments for or obligations
under binding leases, the value of
goods, equipment, and intangible
property such as patent rights,
trademarks, trade secrets, and
distinctive “know how.”

Response: DHS declines to adopt the
commenters’ suggestions. “‘Qualified
investment” as a general criterion for
parole is limited to a specific monetary
investment in the form of equity or
convertible debt, to ensure that the
investment is easily valued as well as

significant in nature. This promotes fair
and efficient administration of the
process under this rule, while also
ensuring the integrity of that process. In
addition, equity investments and
convertible debt investments both
involve a distinctive level of expert
review, due diligence, and oversight.
For example, according to the Small
Business Administration, venture
capital firms and angel investors
typically review a business plan and
evaluate a start-up’s management team,
market, products and services, operating
history, corporate governance
documents, and financial statements
before making an equity investment.14
Such investment generally also involves
active monitoring via board
participation, strategic marketing,
governance, and capital structure.15
While non-monetary contributions
made to a start-up entity may not be
considered as a qualified investment for
purposes of the general criteria of a
parole determination under this rule,
the rule does not prohibit such
contributions and they may be
considered as evidence under the
alternative criteria at 8 CFR
212.19(b)(2)(iii) and (c)(2)(iii) to
establish that the start-up entity has, or
continues to have, substantial potential
for rapid growth and job creation.

Comment: One commenter stated that
the requirement that start-up capital
must be equity or convertible debt may
be too limiting given the venture finance
markets today. The commenter said that
other investment instruments are
commonly used by sophisticated market
participants, and that such investments
might not technically be considered
equity or convertible debt even though
they are bona fide capital investments.
The commenter recommended that the
definition be made “future-proof” by
creating a catch-all for other investment
instruments that are convertible,
exchangeable, or exercisable for equity
in the start-up, regardless of the name of
the investment instrument.

Response: DHS understands that the
regulatory text may not capture all
possible future investment instruments
and has amended the regulatory text to
capture other commonly used
convertible securities now and in the
future. The final rule defines “qualified
investment” as an investment made in
good faith, and that is not an attempt to
circumvent any limitations imposed on
investments under this section, of
lawfully derived capital in a start-up

14 Venture Capital, https://www.sba.gov/starting-
business/finance-your-business/venture-capital/
venture-capital.

151d.
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entity that is a purchase from such
entity of its equity, convertible debt or
other security convertible into its equity
commonly used in financing
transactions within such entity’s
industry. DHS believes that this
definition, in practice, will apply to
other securities convertible into equity
(other than convertible debt) that are or
become commonly used within the
start-up entity’s industry, and DHS may
issue additional guidance in the future
regarding such securities as necessary.
Given that this program is new and
complex, DHS has decided to take an
incremental approach and will consider
potential modifications in the future
after it is able to assess implementation
of the rule and its impact on operational
resources.

7. Qualified Investor

Comment: Several commenters,
including associations and individual
commenters, stated that the proposed
“qualified investor”” definition is more
stringent than the “accredited investor”
definition adopted by the Securities and
Exchange Commission (SEC). Several
commenters stated that many angel
investors, especially newer investment
firms and angels, would not be
considered “qualified investors” under
this rule. One of these commenters
suggested revising the definition of a
qualified investor using the guidelines
set forth by AngelList, which requires
all syndicate leads on their site to have
registered as accredited investors, to
have made at least two direct
investments in technology start-ups, and
to have attracted additional funding
beyond the syndicate lead. Some
commenters generally stated that many
potentially high-growth firms started by
international entrepreneurs will not
qualify for parole or re-parole because
the business did not receive an
investment from a qualified U.S.
investor, and encouraged the rule to be
more flexible to allow for additional
sources of capital.

Response: In response to comments
received, DHS is revising proposed 8
CFR 212.19(a)(5), which provides the
definition of a qualified investor. For
purposes of this section, such an
individual or organization may be
considered a qualified investor if,
during the preceding 5 years, the
individual or organization made
investments in start-up entities in
exchange for equity or convertible debt
or other security convertible into equity
commonly used in financing
transactions within their respective
industries comprising a total in such 5-
year period of no less than $600,000.
See final 8 CFR 212.19(a)(5)(i). DHS has

removed the proposed requirement that
the total investment amount be made in
3 separate calendar years and,
consistent with its analysis of relevant
investment data, reduced the amount
from $1,000,000 to $600,000.16 DHS is
also making revisions consistent with
the change to the qualified investment
definition by adding ““other securities
that are convertible into equity issued
by such an entity and that are
commonly used in financing
transactions within such entity’s
industry.” DHS agrees with commenters
that the qualified investor requirement
is more stringent than the SEC
“accredited investor” definition, but
believes the additional parameters for
qualified investors under the rule are
appropriate. The “accredited investor”
definition for SEC purposes is focused
on the investing entity’s assets or the
individual investor’s net worth or
annual income,” not on the investor’s

16 To arrive at this level, DHS relied on the
$250,000 median seed round for active firms that
successfully exited accelerators, as is described
more fully in in the “Volume Projections”
subsection of the ““Statutory and Regulatory
Requirements” section of this final rule notice.
Second, DHS multiplied this figure by 2.4, which
is an estimate of the average number of investments
made over a five-year period by qualified investors.
DHS arrived at the figure for average investments
over five years using the following methodology.
DHS used the “investor graph” section of the Seed
DB data set to extract investment round information
for investors that have invested in various startup
accelerators’ portfolio companies. The search
engine is not set up in a manner in which random
sampling can be done, so DHS obtained data for
nine accelerators chosen from the 2016 Seed
Accelerator Rankings project (SARP), the report of
which is found at: http://seedrankings.com/pdf/
sarp_2016 accelerator rankings.pdf. SARP ranks
accelerators via a composite scoring system based
on various metrics, including funding value
averages and exit performance, and produces a list
of the top-rated accelerators, although there is no
pre-set number of accelerators that can appear in
the ranking list each year. In the 2016 SARP report
there were twenty-three Seed Accelerators ranked
out of a total of 160 that the program tracks. DHS
was able to extract investment round data from nine
of the twenty-three SARP ranked accelerators, for a
total of about 3,600 individual investment rounds.
Next, DHS grouped these rounds for the five-year
period October 2011-November 2016 to result in
3,085 records. Next, DHS removed duplicates to
parse the list into records for unique investor
names. As a result, 1,329 unique investors
remained. Dividing the 3,085 by 1,329 investors
yields an average of 2.4, which DHS used as a
reasonable estimate of the average number of
investments that qualified investors made in a five
year period, at least for the specific accelerators
involved. DHS notes that there are several caveats
to this analysis. First, the data only includes
investments made through accelerators. If non-
accelerator investments were included, for which
DHS could not obtain data, the average would likely
be higher. Second, some rounds did not include an
amount and some investor names appeared with
variations. DHS conducted several data runs based
on different filtering techniques and generally the
range of average investments was between 2.32 and
2.5.

1717 CFR 230.501(a).

track record of successfully investing in
start-up entities. An investor’s
successful track record of investing in
start-up entities provides an important
measure of objective validation that
DHS will rely upon as part of evaluating
whether granting parole to a particular
individual would provide a significant
public benefit.

DHS also declines to adopt the
investor track record criteria associated
with AngelList’s requirements, as DHS
believes that the past success of
qualified investors can be demonstrated
sufficiently by utilizing the criteria set
forth in the final rule. DHS has
maintained the requirements under 8
CFR 212.19(a)(5)(ii) as evidence that the
investor has had previous successful
investments, which are similar to
certain criteria for a start-up entity to
demonstrate eligibility for re-parole
under this rule. See final 8 CFR
212.19(a)(5)(ii).

Comment: A joint submission from an
advocacy group and a non-profit
organization proposed that DHS create a
“whitelist” of qualified investors and
modify the rule such that any start-up
receiving an investment from a
whitelisted investor proceed through an
expedited review process. The
commenter said that this would both
streamline the parole process and
diminish the burden on adjudicators to
analyze the merits of often complicated
technology companies. The commenter
said that the qualification process for
such an investor whitelist could be
significantly more robust than the rule’s
proposed definition of “qualified
investor” and should be updated on an
annual or biannual basis. Another joint
submission suggested the creation of a
“Known Qualified Investor” program,
similar to the “Known Employer” pilot
program recently created by DHS in a
different context, to assist the overall
adjudication process.

Response: DHS appreciates the
commenters’ suggestions. The Known
Employer program referenced by the
commenter remains in a pilot stage.
DHS will assess the effectiveness of the
Known Employer program after the pilot
is complete, and then determine
whether the program should be made
permanent. If the program is successful,
DHS will assess whether it may be
expanded to other adjudication
contexts. Committing to use a similar
program in the context of this
rulemaking would thus be premature.
DHS also declines to adopt the
commenters’ suggestion to create a
“whitelist of qualified investors” and an
expedited process for applications based
on investment from such investors at
this time. Given that this is a new and
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complex process, DHS has decided to
take an incremental approach and will
consider potential modifications in the
future after the Department has assessed
the implementation the process and its
impact on operational resources.

8. Evidence Required To Establish
Qualified Investor

Comment: Several commenters
expressed concern about the burden of
proving that investors have met the
revenue and job creation criteria in the
definition of qualified investor, which
the commenters said could prevent
investors from participating. One
commenter stated that early-stage
investors usually do not keep records of
employees or the revenues of their
portfolio companies, and that those
companies would not be inclined to
respond to paperwork requests from
their investors that do not relate to their
own success. Another commenter said
that some investors do not make their
investments known publicly and the
vast majority of investors do not make
public their returns (let alone the
number of jobs created). Another
commenter said that the rule should
only require evidence of publicly
available information, concluding that it
would be too invasive to require
disclosure of confidential employee data
or other confidential financial
information of third-party companies
that have no ties to the start-up entity
related to the parole applicant. A few
commenters requested that DHS allow
venture capitalists, accelerators, and
incubators to register so that they would
not be required to produce the evidence
of their qualifications with each parole
application.

Response: DHS does not believe that
providing evidence of revenues
generated or jobs created by entities in
which the investor previously invested
is overly burdensome or would require
the investor to publicly reveal otherwise
sensitive information. DHS believes,
given the significance of an investor’s
track record of successful investment in
start-ups to the determination of
significant public benefit, that the need
for this evidence outweighs the
potential burden on the applicant and
investor to compile and submit it.
However, as DHS continues to assess
the implementation of the process once
the rule is final, the Department will
consider potential ways to modify the
process given the kinds of issues raised
by these comments.

9. Foreign Funding/Investment
Comment: Several commenters

provided input on the proposed

requirement that “‘qualified investor”

funds must come from either U.S.
citizens, lawful permanent residents, or
entities that are majority owned and
controlled by U.S. citizens or lawful
permanent residents. Nearly all
commenters on this topic expressed
concerns about this requirement as a
major limiting factor of the rule. Some
commenters focused on the potential
economic benefits of broadening the
definition of “qualified investor” to
include foreign investment. These
commenters asserted that it would be
economically beneficial to allow non-
U.S. investments, as there are many
experienced investors from outside the
United States that could bring direct
foreign investment into the country and
create jobs. Another commenter stated
that, by limiting qualification to
domestic investors, DHS is foregoing a
critical opportunity to attract foreign
entrepreneurs and their investments.
Response: DHS disagrees with the
assertion that this rule precludes or
otherwise discourages foreign
investment. This rule does not preclude
entrepreneurs from seeking and
obtaining investment from any number
of sources, whether that is foreign
investment, personal funds, or funds
from friends and family. This rule,
however, does limit the types of
investment that will be considered by
DHS as a qualifying investment for
purpose of determining if the
entrepreneur and his or her start-up
entity meet the requirements for
consideration for parole set out in 8 CFR
212.19. DHS believes it is important to
limit the type and source of investment
that will be considered a qualifying
investment, since the investment is
meant to serve in part as an objective
way to help ensure and validate that the
start-up entity’s activities will benefit
the United States. DHS does not believe
investments from foreign sources—
which are significantly more difficult
for DHS to evaluate for legitimacy and
screen for indicators of fraud and
abuse—would provide the same
measure of objective validation.
Comment: Multiple commenters
stated that eligibility criteria should
focus exclusively on the location of the
start-up entity and its related growth
and job creation, not on the citizenship
and residence of the investor. Some
commenters stated that excluding
foreign investors from the definition of
“qualified investors” is unduly limiting,
because many high-potential
international entrepreneurs might not
have a pre-existing relationship with a
U.S.-based investor. Commenters state
that such entrepreneurs, especially if
living in other countries, would have
difficulty attracting investment from

U.S. investors and becoming eligible for
parole under this rule. Another
commenter cited data concluding that
foreign entrepreneurs currently outside
of the United States are at a particular
disadvantage, as they lack access to
U.S.-based angel and venture funding.

Response: DHS agrees that the U.S.
location of the start-up entity and its
related growth and job creation should
be a critical component of eligibility
under this rule in order to help ensure
the exercise of parole is justified by
significant public benefit to the United
States. DHS believes, however, that the
“qualifying investor” must also be a
U.S. citizen or lawful permanent
resident or an entity that is majority
owned or controlled by U.S. citizens or
lawful permanent residents. DHS can
evaluate more rapidly, precisely, and
effectively whether these investors have
an established track record of prior
investments, in part due to greater
access to relevant and reliable records.
Such investors will also be subject to
the laws of the United States, which
provides some additional assurance that
the entrepreneurs they back will
provide a significant public benefit to
the United States.

DHS is not prohibiting foreign
investors from investing in the
entrepreneur’s start-up entity, but rather
is simply limiting those investors that
can serve as ‘‘qualified investors” for
purposes of establishing the
entrepreneur’s eligibility for parole
under this rule. DHS anticipates that
entrepreneurs living outside the United
States will be able to demonstrate
eligibility for parole consideration
under this rule, whether based on
investment from U.S. investors, grants
or awards from certain U.S. Government
entities, or a mixture of alternative
criteria. For all the reasons above, the
definition of “qualified investor” will
help DHS manage an efficient process
for adjudicating requests under this rule
while appropriately screening for
potential fraud or abuse and ensuring
that each grant of parole is justified by
significant public benefit to the United
States.

Comment: Other commenters focused
on specific ways that DHS might allow
applicants to use foreign investment to
establish their eligibility for parole
consideration, including by limiting
such investment to the entrepreneur’s
country of origin, or to only those
foreign investors who do not present a
national security concern. A few
commenters asserted that DHS has the
capability to verify the bona fides of
foreign investors through, for example,
the following mechanisms: Making
inquiries through U.S. embassy officials,
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requesting resumes and the investment
history for foreign angel investors,
requesting similar documentation used
by EB-5 petitioners to establish their
lawful source of funds, and consulting
publicly available data on reputable
foreign investors with a history of
successful investments in various
countries. Some commenters provided
suggestions for alternative or revised
definitions relating to foreign investors
that could remain easily verifiable by
DHS, with the burden being on the
investor, including (1) professionally
managed funds with at least $10 million
under management and registered with
the local jurisdiction, and (2) angel
investors that have made credible
investments in U.S. companies under
the same standards as U.S. “qualified
investors.” Finally, an individual
commenter expressed concerns that
even investments from U.S. sources
could be suspect, and could serve as a
pass-through for ineligible investors
such as the entrepreneur’s family or
foreign nationals.

Response: While DHS understands
that international entrepreneurs can
attract legitimate investment capital
from non-U.S. sources, DHS believes—
as explained at greater length above—
that it is appropriate and important to
require that a “qualified investment”
come from a U.S. source as one of the
general criteria to establish that the
start-up entity has the substantial
potential for rapid growth and job
creation. DHS is prepared to monitor the
bona fide nature of such U.S.-based
investments, as described in greater
detail above. Moreover, the rule neither
precludes an applicant from securing
funding from non-U.S. sources nor
precludes such funding from being
considered, non-exclusively, under the
alternative criteria at 8 CFR
212.19(b)(2)(iii) or (c)(2)(iii). Given that
this is a new and complex process, DHS
will consider potential modifications in
the future after it has assessed the
implementation of the rule and its
impact on operational resources.

10. Self-Funding/‘Bootstrapping”

Comment: Several commenters argued
that entrepreneurs should be able to
demonstrate eligibility for parole under
this rule not only through funding from
U.S. investors or U.S. Government
entities, but also through self-financing
(known as “bootstrapping’’). One
commenter noted that many highly
successful start-up founders initially
grew their companies through
bootstrapping, not by raising capital
from external investors.

Response: DHS declines to expand the
definition of “qualified investment” to

include self-funding by the entrepreneur
applicant. DHS believes that this
definition should include only those
investors who have a history of making
similar investments over a 5-year period
and who can demonstrate that at least
two of the entities receiving such
investments have subsequently
experienced significant growth in
revenue or job creation. See final 8 CFR
212.19(a)(5). DHS believes that the
investment of a substantial amount of
capital by qualified investors in an
entrepreneur’s start-up entity can serve
as a strong indication of the entity’s
substantial and demonstrated potential
for rapid business growth and job
creation. Self-funding, while a rational
financing strategy for many
entrepreneurs, does not provide the
same objective and external validation
that DHS requires in assessing whether
granting parole to an individual is
justified based on significant public
benefit.

11. Other Comments on Qualified
Investors

a. Crowdfunding

Comment: Several commenters stated
that the rule should allow crowdfunding
as a qualified investment. These
commenters noted that entrepreneurs
have raised over a billion dollars in
investments through various types of
crowdfunding platforms, which serve to
broaden the base of available investors
and demonstrate a venture’s potential
growth. Commenters also cited the
Jumpstart Our Business Startups Act
(JOBS Act) of 2012, which created a
national regulatory framework for
securities-based crowdfunding
platforms in particular, along with
public statements suggesting that
securities-based crowdfunding is
recognized by Congress and the
Administration as a valuable and
increasingly-used investment tool. One
commenter also stated that allowing the
use of crowdfunding platforms would
increase the pool of potential applicants
for entrepreneurial parole and could
provide a workable intermediary for
foreign investment in eligible start-up
entities. One commenter suggested
potential requirements that would
facilitate the use of crowdfunding
investment sources, such as setting a
threshold amount for eligible
crowdfunding investments and
confirming that such investments have
been deposited in the start-up entity’s
bank account after the end of the
crowdfunding campaign.

Response: DHS appreciates the
commenters’ suggestions. Investments
made in a start-up entity through an

SEC-compliant intermediary, such as an
SEC-compliant crowdfunding platform,
will be treated no differently for
purposes of this rule than had the
investments been made directly. In
order to promote the integrity of
adjudications under this rule, DHS
declines to make changes to the
definition of “qualified investor” that
would effectively treat funds generated
through crowdfunding platforms as a
different class of eligible investment.
DHS notes, however, that evidence of a
successful donation-based or securities-
based crowdfunding campaign could be
provided under the rule’s alternative
eligibility criteria.

b. Established U.S. Investors

Comment: One commenter questioned
the requirement that capital be received
“from established U.S. investors (such
as venture capital firms, angel investors,
or start-up accelerators) with a history of
substantial investment in successful
start-up entities.” The commenter stated
that the requirement increases the
relative bargaining power of established
investors working with entrepreneurs
seeking parole under this rule, while
diminishing that of new venture capital
firms, new angel investors, and new
start-up accelerators. The commenter
stated that if it is kept in its current
form, the rule is not clear whether an
investment from a non-established
investor would jeopardize the parole
eligibility of an entrepreneur whose
start-up entity is also funded by
established investors.

Response: The definition of “qualified
investor, including the requirement that
an investor have a history of substantial
investment in successful start-up
entities, is intended to help ensure that
such investors are bona fide and not
concealing fraud or other illicit
activity—and thus protect the integrity
of the parole process under this rule.
The definition is also intended to ensure
that a qualifying investment serves as a
strong and reliable indicator of the start-
up entity’s substantial potential for
rapid growth and job creation, which is
relevant to assessing whether granting
parole to an entrepreneur is justified by
significant public benefit.

DHS emphasizes that the rule does
not prohibit investment from U.S.
investors who do not have an
established track record of substantial
investment in start-up entities under the
rule’s definition of “qualified investor.”
Any investment from an investor who is
not a qualified investor, however, will
not count toward the minimum
investment criteria associated with the
initial parole period or re-parole period.
DHS will, of course, monitor all
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elements of an application for evidence
of fraud or other illegal or illicit
activities. It will also assess the totality
of the evidence in evaluating whether
granting parole to an entrepreneur is
justified by significant public benefit.

c. Approved Regional Centers

Comment: One commenter requested
that USCIS-approved Regional Centers
(based on an approved Form 1-924) be
allowed to qualify as established U.S.
investors. The commenter stated that
investment by a Regional Center in a
U.S. start-up entity would be a natural
extension of what Regional Centers
already do, since Regional Centers pool
investment for qualified EB—5 visa
projects.

Response: DHS believes it is
important to limit qualifying investors
to those who have an established record
of successful investments in start-up
entities. DHS believes that such a record
would include, during the 5-year period
immediately preceding the filing of the
parole application, one or more
investments in other start-up entities in
exchange for equity or convertible debt
comprising a total of no less than
$600,000. See final 8 CFR
212.19(a)(5)(i). DHS will require
monetary commitments, rather than
non-monetary commitments such as
credit for in-kind value (e.g., credit for
services), given the difficulty of valuing
such commitments and the potential for
fraud and abuse. The applicant would
also need to show that, subsequent to
such investment by the investor, at least
2 such entities each created at least 5
qualified jobs or achieved at least
$500,000 in revenue with average
annualized revenue growth of at least 20
percent. See final 8 CFR 212.19(a)(5)(ii).

As described in greater detail above,
these criteria are intended to ensure that
investors are bona fide and thus protect
the integrity of the parole process under
this rule. They are also intended to
ensure that a qualifying investment
serves as a strong and reliable indicator
of the start-up entity’s substantial
potential for rapid growth and job
creation, which is relevant to assessing
whether granting parole to an
entrepreneur is justified by significant
public benefit. DHS declines to adopt a
special provision for regional centers
approved to participate in the EB-5 visa
program. Although such centers are not
categorically excluded from the
definition of “qualified investor” under
this rule, they would need to meet all
the same criteria as any other qualified
investor.

12. Qualified Jobs
a. Qualifying Employee

Comments: Two commenters
recommended that DHS broaden the
definition of the term “qualifying
employee.” One commenter stated that
the term should include any individual
authorized to work in the United States,
regardless of immigration status, to
avoid creating a conflict for employers
who are prohibited from discriminating
based on an individual’s citizenship or
immigration status. Another commenter
advocated for the inclusion of
independent contractors in the
definition of qualifying employee.

Response: DHS declines to expand the
definition of qualifying employee,
which already includes a U.S. citizen, a
lawful permanent resident, or other
immigrant lawfully authorized to be
employed in the United States, who is
not an entrepreneur of the relevant start-
up entity or the parent, spouse, brother,
sister, son, or daughter of such an
entrepreneur. See final 8 CFR
212.12(a)(7). DHS believes that creating
jobs for these individuals is more likely
to provide a significant public benefit
given their stronger ties to the United
States. Similarly, DHS believes that
entrepreneurs and start-up entities that
create positions for employees are more
likely to provide a significant public
benefit than those who rely only on
arrangements with independent
contractors. Such arrangements would
generally have a weaker nexus to the
start-up entity, may not have been
created as a direct result of the start-up
entity’s activities, and could be more
difficult to validate. Nothing in this rule
either supersedes or conflicts with
nondiscrimination laws enacted under
the Immigration Reform and Control Act
(IRCA).18 Under existing law, it would
generally be an unfair immigration-
related employment practice for an
entity to discriminate against someone
authorized to work in the United States
because of that person’s national origin
or, in the case of a “protected
individual,” citizenship status. See 8
U.S.C. 1324b(a) (generally prohibiting
such practices, subject to specific
exceptions, and defining “protected
individual” to include U.S. citizens,
lawful permanent residents, and certain
other immigrants). This rule does not
permit any such otherwise prohibited
practices. Instead, it uses the creation of
jobs for U.S. citizens, permanent
residents, and other authorized
immigrants as one indication of the

18 Public Law 99-603 section 102, 100 Stat. 3359
(Nov. 6, 1986); INA section 274B.

benefit created by an entrepreneur’s
start-up entity.1®

b. Full-Time Employment

Comments: Several commenters said
that the rule should have a more flexible
definition of “full-time employment.”
One commenter said that the definition
of the term should not require the job
to be filled for at least a year and should
include job-sharing arrangements.
Another commenter recommended that
the definition of full-time employment
include combinations of part-time
positions.

Response: DHS declines to expand the
definition of full-time employment to
include jobs filled for less than a year
by a qualifying employee, job-sharing
arrangements, and combinations of part-
time jobs. DHS believes that the creation
of long-term and full-time positions is a
more reliable indicator that an
entrepreneur’s start-up entity is
continuing to yield significant public
benefit. Jobs filled for less than a year
could be temporary or seasonal, thus
limiting the duration and impact of the
benefit. Additionally, including job-
sharing or combinations of part-time
positions could significantly complicate
adjudications. The final rule, moreover,
already reduces by half the threshold
number of jobs to qualify for a re-parole
period, making it all the more
reasonable to require that each of such
jobs be full-time positions as part of the
criteria for ensuring that granting parole
to an international entrepreneur is
justified by significant public benefit.20

13. Material Change

Comment: One commenter
recommended that the final rule
expressly exempt from the definition of
“material change” transitions that are
typical within start-ups, such as a
company’s (1) pivoting its products or
services; (2) bringing on board a
significant round of funding that could
dilute the entrepreneur’s ownership
interest; (3) changing the role of a
founder to meet the needs of the
growing company; or (4) by virtue of a
foreseeable stock or asset acquisition,
executing a merger into or with a related
or unrelated entity, or some other form
of corporate restructuring. A few

191t is important to note that job creation during
the initial period of parole is not the only way to
demonstrate the start-up entity’s continued
substantial potential for rapid growth and job
creation. See final 8 CFR 212.19(c)(2)(ii)(A),
(c)(2)(i1)(C), and (c)(2)(iii).

20 As explained earlier, job creation during the
initial period of parole is not the only way to
demonstrate the start-up entity’s continued
substantial potential for rapid growth and job
creation. See final 8 CFR 212.19(c)(2)(ii)(A),
(c)(2)(i1)(C), and (c)(2)(iii).
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commenters recommended that DHS
clarify what constitutes a ‘“material
change” given the rapidly evolving
nature of start-ups.

Response: DHS appreciates the
concerns expressed by commenters
regarding the material change definition
in the NPRM. This final rule reflects
changes that help clarify what
constitutes a material change, with the
understanding that start-up entities are
likely to experience a variety of
transitions as part of their legitimate
development and growth. DHS
disagrees, however, that all of the events
listed by commenters should be
specifically exempted from the
definition of material change. Some
changes to the start-up entity can clearly
impact the determination of whether the
entrepreneur provides, or will continue
to provide, a significant public benefit
to the United States. It is essential to the
rule’s integrity that such material
changes are clearly defined and reported
to DHS. In the final rule, DHS has
outlined those changes that DHS
believes are critical to the continuing
eligibility of the entrepreneur to be
granted parole based on a significant
public benefit to the United States.
Specifically, the final rule maintains
that the following changes are material:
Any criminal charge, conviction, plea of
no contest, or other judicial
determination in a criminal case
concerning the entrepreneur or start-up
entity; any complaint, settlement,
judgment, or other judicial or
administrative determination
concerning the entrepreneur or start-up
entity in a legal or administrative
proceeding brought by a government
entity; any settlement, judgment, or
other legal determination concerning
the entrepreneur or start-up entity in a
legal proceeding brought by a private
individual or organization other than
proceedings primarily involving claims
for damages not exceeding 10 percent of
the current assets of the entrepreneur or
start-up entity; a sale or other
disposition of all or substantially all of
the start-up entity’s assets; the
liquidation, dissolution, or cessation of
operations of the start-up entity; and the
voluntary or involuntary filing of a
bankruptcy petition by or against the
start-up entity. DHS has revised the
definition of “material change” to
include the cessation of the
entrepreneur’s qualifying ownership
interest in the start-up entity.

DHS recognizes that not all changes to
the ownership structure of a start-up
entity constitute a change of such
significance that it would reasonably
affect the outcome of the determination
of whether the entrepreneur provides, or

continues to provide, a significant
public benefit to the United States. DHS
has revised the final rule to limit
material change regarding ownership
changes only to ““a significant change
with respect to ownership and control
of the start-up entity.” For example, a
significant change with respect to
ownership and control of the start-up
entity may include a transfer of equity
in the start-up entity that results in an
owner or owners not previously
identified on the Application for
Entrepreneur Parole (Form 1-941)
collectively acquiring a controlling stake
in the entity. DHS recognizes that
achieving a significant round of funding
for the start-up entity during the initial
parole period may often constitute the
very qualifying investment that renders
the entrepreneur eligible for a re-parole
period under this rule’s significant
public benefit test, despite diluting the
entrepreneur’s ownership interest.
While DHS will make these
determinations on a case-by-case basis,
DHS does not anticipate that such
significant changes with respect to
ownership and control of the start-up
entity will often result in termination of
parole. A full vetting of new investors
with a significant ownership interest,
however, can provide DHS with
additional insights into the start-up
entity’s activities in the United States
and will help DHS ensure the
entrepreneur is continuing to provide a
significant public benefit to the United
States. In the future, DHS may issue
additional guidance on the scope of
such significant changes in ownership
interest if deemed necessary.

DHS believes these changes are
sufficient to clarify the definition of
“material change” in regulation and to
provide entrepreneurs with sufficient
detail about the kinds of changes that
could impact their eligibility and must
be reported. Given that this is a new and
complex process, DHS will consider
potential modifications in the future
after it has assessed the implementation
of the rule and its impact on operational
resources.

E. Application Requirements

1. Application for Entrepreneur Parole

Comments: One commenter
supported the Application for
Entrepreneur Parole (Form I-941), and
called it “ideal” because without the
form applicants must attempt to list
information on existing application
forms that do not specifically relate to
entrepreneurs. Another commenter
requested that the application process
resemble the Canadian express entry
immigration system and be simplified

so that the assistance of an attorney is
not required.

Response: DHS agrees with the
comment that the Form 1-941 is
beneficial for capturing information
specific to parole requests filed under
this rule. DHS declines to model the
application process for parole under this
rule after the Canadian express entry
program as that program is a points
system designed to manage applications
for permanent residence under certain
Canadian federal economic immigration
programs.2® DHS has attempted to
develop the Form I-941 to be as simple
as possible for applicants while
capturing sufficient information to
enable adjudicators to make appropriate
case-by-case decisions under the
statutory and regulatory requirements
for parole.

2. Submissions of Documentary/
Supporting Evidence

Comment: Two commenters
expressed concern that the evidentiary
requirements were excessive and that
start-up entities operating in ““stealth-
mode” would not be able to provide
letters or media articles. Both
commenters suggested that evidence of
a significant capital investment from a
qualified investor should be sufficient to
demonstrate the potential for rapid
growth and job creation.

Response: As an initial matter, DHS
recognizes there may be legitimate
reasons for operating a start-up in a
manner that does not attract significant
public attention. In part for this reason,
this final rule extends the definition of
start-up entity to include entities formed
within the 5 years immediately
preceding the filing date of the
applicant’s initial parole request. DHS
believes that start-up entities that are
seeking to operate without significant
public attention will generally have
sufficient time to emerge from that
status prior to the parole application.

DHS agrees with the commenters that
evidence of having received substantial
investment from a qualified investor
may be sufficient to establish that the
start-up entity has the potential for
rapid growth and job creation (one
factor in making parole determinations
under this rule). See 8 final CFR
212.19(b)(2)(i1)(B)(1). DHS understands
that other evidence that may be required
to establish eligibility for parole
consideration under this rule, including
whether the applicant is well-positioned
to advance the entity’s business, may
not be a matter of public record. DHS
believes, however, that even an
entrepreneur operating a company in

21 http://www.cic.gc.ca/english/express-entry/.
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“stealth mode” should generally be able
to provide such evidence for purposes
of satisfying the requirements of this
rule. Indeed, for entrepreneurs to be
paroled under this rule, they must
persuade adjudicators, based on the
totality of the evidence, that they will
provide a significant public benefit.

3. Application Requirements of Spouses
and Minor Children

Comment: DHS received a few
comments supporting the provision in
the proposed rule allowing the spouse
and children of an entrepreneur granted
parole under this rule to also apply for
and be granted parole in the United
States in order to accompany or
ultimately join the entrepreneur. One
commenter also supported the proposal
to allow the spouse, if granted parole, to
obtain employment authorization in the
United States in order to work and help
support the entrepreneur’s family.

Response: DHS agrees with these
comments. Each spouse or child seeking
parole must independently establish
eligibility for parole based on significant
public benefit (or, alternatively, for
urgent humanitarian reasons), and that
the individual merits a favorable
exercise of discretion. In a case in which
an entrepreneur has been granted parole
based on significant public benefit
under this rule, DHS may consider
granting parole to the entrepreneur’s
spouse and children who provide a
significant public benefit by
maintaining family unity and thereby
further encouraging the entrepreneur to
operate and grow his or her business in
the United States—and to provide the
benefits of such growth to the United
States.

Under this final rule, spouses of
entrepreneur parolees who wish to
obtain employment authorization must
apply for an EAD pursuant to 8 CFR
274a.12(c)(34), consistent with current
parole policy that allows parolees to
apply for employment authorization.
DHS agrees with the commenter that
allowing spouses of entrepreneurs to
apply for work authorization may
alleviate a significant portion of the
potential economic burdens that
entrepreneurs and their families may
face, such as paying for education
expenses for their children, and to
ensure that they satisfy the condition on
their parole that they maintain
household income that is greater than
400 percent of the Federal poverty line,
as they grow and develop their start-up
entities. Moreover, extending
employment authorization to the spouse
may further incentivize an international
entrepreneur to bring a start-up entity to
the United States—along with new jobs,

innovation, and growth—rather than
create it in another country.

4. Other Comments on Application
Requirements

Comment: One commenter asked that
DHS clarify the application procedures
for Canadians and whether they may
apply at the border or whether they
must visit a U.S. consulate prior to
requesting to be paroled at a U.S. port
of entry.

Response: Canadians and applicants
from other countries may apply for
parole under this rule while inside or
outside of the United States. If the
applicant’s parole request is approved,
the applicant would request to be
paroled by Customs and Border
Protection at a U.S. port of entry after
arriving from outside the United States.
Canadian nationals who will be
appearing at a U.S. port of entry directly
from Canada will not have to visit a U.S.
consulate prior to appearing at the port
of entry and requesting that CBP grant
parole. Canadian nationals who will not
be appearing at a U.S. port of entry
directly from Canada, and will instead
be travelling to the United States from
another country abroad to request a
grant of parole may, similar to other
applicants, have to visit a U.S. consulate
first in order to obtain travel
documentation (e.g., a boarding foil)
that allows the individual to travel to a
U.S. port of entry. In all cases, however,
the individual must have an approved
Form I-941 before the individual may
appear at the port-of-entry to request a
grant of parole.

F. Parole Criteria and Conditions
1. Minimum Investment

Comment: Numerous commenters—
including advocacy groups, law firms,
associations, and individual
commenters—argued that the proposed
rule’s minimum investment criterion for
the initial parole period would set too
high an eligibility bar for many high-
potential entrepreneurs. Citing a range
of different kinds of evidence, several
commenters argued that the proposed
$345,000 threshold represented
significantly more capital than is
actually needed by most start-ups
initially and would unnecessarily
exclude from consideration some
entrepreneurs whose entities would
create significant public benefit in the
United States.

Response: In response to public
comments, DHS is reducing the
proposed minimum investment of
$345,000 to $250,000 in the final rule.
See 8 final CFR 212.19(b)(2)(ii)(B)(1).
Multiple public comments

recommended setting the threshold at
$250,000, and DHS’s further analysis of
seed and angel investment data
indicates that this level is reasonable.
As is described more fully in the
“Volume Projections” subsection of the
“Statutory and Regulatory
Requirements” section of this final rule,
DHS’s analysis of investments received
by a set of new firms that graduated
from startup accelerator programs
revealed that the median seed
investment was $250,000.22 Following
the intent of this final rule to increase
and enhance entrepreneurship,
innovation, and job creation in the
United States, DHS determined that
investment amounts that entrepreneurs
would need to meet to be considered for
parole under this rule should be more
in line with typical early investment
rounds, rather than the higher
investment levels typical of later
rounds. In each individual case, DHS
must be persuaded that granting parole
would provide a significant public
benefit and that the person requesting
parole merits a favorable exercise of
discretion.

Comment: One commenter stated that
there should not be a minimum
investment amount and suggested that
the rule instead establish minimum
revenue amounts. Several other
commenters suggested that evidence of
rapid revenue growth should be a
standalone eligibility criterion for the
initial parole period under 8 CFR
212.19(b)(2)(ii).

Response: DHS disagrees with the
suggestion that there should not be a
minimum investment amount.
Establishing a minimum investment
amount based on available data
provides a clear and predictable
benchmark for how an applicant may
demonstrate that a start-up entity has
substantial potential for rapid growth
and job creation (one factor in making
parole determinations under this rule).
If international entrepreneurs are unable
to meet the threshold investment
amount but have received some
qualified investments or qualified
government awards or grants, they may
alternatively qualify for parole
consideration under this rule if they
partially meet the threshold criteria and
provide “other reliable and compelling
evidence of the start-up entity’s
substantial potential for rapid growth
and job creation.” See final 8 CFR
212.19(b)(2)(iii).

22 The data utilized by DHS is provided publicly
by SeedDB: http://seed-db.com/accelerators, as well
as the Angel List: https://angel.co/, and the Angel
Capital Association (ACA): https://
www.angelcapitalassociation.org/.
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DHS disagrees with the suggestion
that evidence of rapid revenue growth
or generation of a certain amount of
revenue should be a separate criterion
under 8 CFR 212.19(b)(2)(ii). In setting
threshold criteria, DHS intends to
identify reliable indicators of a start-up
entity’s substantial potential for rapid
growth and job creation and, ultimately,
of the significant public benefit that a
grant of parole would provide in an
individual case. DHS does not believe
that revenue should be the sole external
validation factor as compared to
substantial funding from qualified U.S.
investors and government entities for
initial parole applications. DHS
reiterates, however, that a start-up
entity’s revenue may be taken under
consideration, both under the
“alternative criteria” test and as part of
the totality of evidence relevant to
whether the grant of parole in an
individual case would be justified by
significant public benefit and the person
requesting parole deserves a favorable
exercise of discretion. See 8 CFR
219.2(b)(2)(iii), 219.2(c)(2)(B)(iii).

Comment: Several individual
commenters recommended that the
investment threshold be based upon the
type of business activity.

Response: In an effort to provide a
reasonable level of simplicity and
predictability in the final rule, DHS
decided to utilize a single investment
threshold rather than several amounts
based on the type of business activity.
DHS believes that determining multiple
investment thresholds based on
business activity or industry would be
unduly complicated, making
adjudications more labor-intensive and
increasing processing times. DHS
believes that using a single investment
threshold, backed by available data, is a
reasonable approach and provides a
clearer benchmark for applicants,
investors, and adjudicators.

Comment: Some commenters
provided input on the requirement that
funding be received within the
preceding 365 days. A CEO roundtable
agreed that the $345,000 threshold was
an appropriate amount, but questioned
the 365-day requirement,
recommending that the rule be changed
to require that only 65 percent of the
investment to have occurred within the
last 365 days. A trade association and a
joint submission from a professional
association and a non-profit
organization recommended that the
investment occur within a 3-year
window. As an alternative, the trade
association stated that some of a start-
up entity’s capital that would otherwise
count toward the qualified investment
amount should do so even if its ultimate

receipt by the start-up entity is
contingent upon the approval of parole.

Response: DHS is revising the
proposed requirement that the
substantial investment be received
within the 365 days immediately
preceding the filing of the application
for initial parole. The final rule
increases this period from 12 months
(365 days) to 18 months. DHS made this
change based on feedback that it often
takes longer than 12 months for a start-
up to secure and receive investment
funding. This revised requirement still
ensures that a qualified investor or
government entity has recently
validated (within 18 months) the start-
up entity’s potential for rapid growth
and job creation. With respect to the
comment suggesting that DHS accept
funding contingent upon approval of
parole toward the qualified investment
amount, DHS believes that funds
contingent on the occurrence of a future
event, such as a grant of parole to the
entrepreneur, would not satisfy the
general criteria in 8 CFR 212.19(b)(2)(ii).
DHS notes, however, that such funds
may be considered under the alternative
criteria in 8 CFR 212.19(b)(2)(iii) if the
entrepreneur partially meets one or both
of the criteria in 8 CFR
212.19(b)(2)(ii)(B), since DHS may
consider such contingent funds as other
reliable and compelling evidence of the
start-up entity’s substantial potential for
rapid growth and job creation. Given
that this process is a new and complex
one, DHS has decided to take an
incremental approach and will consider
the suggested modification in the future
after assessing the implementation of
the rule and its impact on operational
resources.

2. Minimum Government Grants or
Awards

Comment: Several commenters argued
that DHS should require less than
$100,000 to meet the eligibility criteria
based on a start-up entity’s receipt of
government grants and awards. An
individual commenter said that most
government grants were well beneath
the $100,000 minimum threshold in the
proposed rule. Another individual
commenter recommended a $50,000
government grant threshold. By
contrast, one commenter stated that the
$100,000 minimum investment for
government grants and awards is too
low to start a meaningful business and
suggested increasing the amount to
$500,000 or more. Several commenters
stated that the $100,000 grant threshold
aligns with the timing of the Federal
Small Business Innovation Research

(SBIR) 23 and Small Business
Technology Transfer (STTR) awards and
dollar amounts.

Response: DHS declines to make the
suggested changes to the minimum
government grant or award threshold. In
light of the range of comments received
on increasing or decreasing the
minimum grant amount, DHS believes
its proposed minimum grant amount is
reasonable. Because government entities
regularly evaluate the potential of U.S.
businesses, the choice to provide a
significant award or grant to a particular
start-up entity will often be a strong
indicator of that start-up’s substantial
potential for growth and job creation.
Additionally, because government
entities are by definition formed to serve
the public, the choice by such an entity
to fund a particular business generally
indicates the government entity’s
independent assessment that the
business’s operations would provide a
significant public benefit—and can be a
strong indicator of a start-up entity’s
substantial potential for rapid growth
and job creation. The specific $100,000
minimum government funding
threshold identified in this final rule is
based in part on the fact that seed
funding awards (“Phase I'’ awards) from
the Federal SBIR/STTR program are
generally below $150,000.

3. Initial Parole Alternative Criteria

Comment: Several commenters
offered suggestions for the factors to be
considered by DHS under the rule’s
alternative criteria for the initial parole
period, such as adding a metric for
number of users or customers of the
entrepreneur’s start-up entity, the start-
up entity’s social impact, and the start-
up entity’s national scope or location in
a low- or middle-class neighborhood.
Other commenters proposed the
following factors: The applicant’s
academic degree; participation in or
training from a start-up accelerator;
prior success as demonstrated by market
share from patented innovations, annual
sales volume, or job creation; and

23 The Small Business Innovation Research (SBIR)
program is coordinated by the Small Business
Administration to seed capital for start-up
businesses. It is designed to stimulate technological
innovation among small private-sector businesses,
and it is the largest source of seed capital in the
United States for technology driven start-ups,
funding between 5,000 and 7,000 projects a year.
The “first phase” award is an innovation grant
made for initial eligibility and corresponds to the
start-up of the commercial business and proof of
“‘concept phase”’—the average award amounts vary
by department, but most SBIR Phase I awards are
made at or below $150,000. The Phase I awards are
geared towards financing the startup of the private
commercial entity and also the innovation and
research and development (R&D) that the enterprise
undertakes.
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demonstrated success using alternative
funding platforms.

Response: DHS agrees with these
suggestions. DHS may consider the
following additional types of evidence,
among others, as factors under the
alternative criteria for those applicants
who partially satisfy 8 CFR
212.19(b)(2)(ii):

e number of users or customers;

e revenue generated by the start-up
entity;

¢ social impact of the start-up entity;

e national scope of the start-up entity;

e positive effects on the start-up
entity’s locality or region;

e success using alternative funding
platforms, including crowdfunding
platforms;

o the applicant’s academic degrees;

¢ the applicant’s prior success in
operating start-up entities as
demonstrated by patented innovations,
annual revenue, job creation, or other
factors; and

¢ selection of the start-up entity to
participate in one or more established
and reputable start-up accelerators or
incubators.

With respect to start-up accelerators
and incubators, DHS expects to evaluate
them on several relevant factors,
including years in existence, graduation
rates, significant exits by portfolio start-
ups, significant investment or
fundraising by portfolio start-ups, and
valuation of portfolio start-ups.

DHS understands that some
applicants will be able to establish that
their start-up entity is likely to grow
rapidly and create jobs based on other
factors beyond only the amount of
capital investment or government
funding received, which is why DHS
has not limited the types of evidence
that may be considered under the
alternative criteria at 8 CFR
212.19(b)(2)(iii) for those who only
partially meet the initial threshold
criteria at 8 CFR 212.19(b)(2)(i1)(B).

Comment: One commenter suggested
linking the rule’s application to
applications for other initiatives, such
as National Minority Supplier
Development Council Certification and,
when applicable, Minority Women
Based Entrepreneur Certification.

Response: DHS appreciates the
commenters’ suggestions but declines to
adopt these factors as evidence of
substantial potential for rapid business
growth or job creation. Nothing in this
rule prohibits or discourages
entrepreneurs from participating in
initiatives or certification processes
designed to help promote more diverse
and inclusive entrepreneurship. DHS
does not believe, however, that such
initiatives and certifications

independently provide sufficient
external validation that a start-up entity
has the substantial potential for rapid
growth or job creation and meets the
“significant public benefit” requirement
under this rule. Evidence that the start-
up is involved with certain initiatives in
the public interest can, however, be
considered a positive factor in
determining whether an entrepreneur
merits a grant of parole as a matter of
discretion. Given that this is a new and
complex process, DHS has decided to
take an incremental approach and will
consider potential modifications in the
future after it has assessed the
implementation of the rule and its
impact on operational resources.

Comment: One commenter said the
term “‘reliable and compelling
evidence” in proposed 8 CFR
212.19(b)(2)(iii), with respect to the
start-up entity’s substantial potential for
rapid growth and job creation, is too
vague and should be elaborated on
further in the regulatory text.

Response: DHS disagrees with the
commenter’s suggestion to elaborate
further in 8 CFR 212.19(b)(2)(iii) on the
type of evidence that may be submitted
and considered as reliable and
compelling. DHS believes that this
alternative criterion should be flexible
so as not to restrict the types of evidence
that may be submitted and relied upon
to determine if the start-up entity has
substantial potential for rapid growth
and job creation. DHS believes that such
flexibility is important given the case-
by-case nature of these discretionary
parole determinations. An applicant for
parole under this rule who does not
meet the threshold capital investment or
government funding criteria in 8 CFR
212.19(b)(2)(ii)(B) may submit any
evidence that the applicant believes is
reliable and compelling to support the
claim that the applicant’s start-up entity
has substantial potential for rapid
growth and job creation. DHS, after
reviewing the application and all of the
evidence submitted in support of the
application, will make a determination
as to whether the applicant is eligible
for parole consideration under the
relevant statutory and regulatory
standards, and as to whether the person
seeking parole merits a favorable
exercise of discretion.

Comment: One commenter asserted
that securing an investment from a U.S.
investor or obtaining a U.S. government
grant or award is not a viable option for
most people.

Response: DHS believes that qualified
investments or government funding are
appropriate factors to consider when
assessing the ability of a start-up entity
to achieve rapid growth and job creation

(one factor in making parole
determinations under this rule). DHS,
however, understands that some start-
up entities with the potential to yield
significant public benefit may have
legitimate economic or strategic reasons
to not pursue or accept capital
investment or government funding at
the levels set forth in 8 CFR
212.19(b)(2)(ii)(B). Therefore, DHS has
provided in the rule an alternative
criterion for further consideration of
those applications where the applicant
only partially satisfies the capital
investment or government funding
thresholds, but provides additional
reliable and compelling evidence that
establishes the substantial potential of
the start-up entity for rapid growth and
job creation.

Comment: A commenter suggested
that, instead of focusing on capital
investment and job creation criteria,
DHS should focus on whether the start-
up entity would be in industries in
traded sectors. The commenter
proposed that the following industries
would qualify: Manufacturing, software
publishers, Internet publishing, and
research and development services.

Response: While DHS recognizes the
benefits of increased exports to the U.S
economy, it declines to limit eligible
start-up entities to traded sectors, since
start-up entities in a much wider set of
industries can yield significant public
benefit to the United States through
rapid growth and job creation.

Comment: A commenter requested
that DHS form an advisory group of
industry experts to recommend
alternative criteria.

Response: DHS afforded an
opportunity for notice and comment on
the NPRM and expressly sought
proposals for alternative criteria from
the public. DHS does not believe that
forming a new advisory group is
necessary at this time.

Comment: One commenter suggested
that the term “rapid growth” should be
determined based on factors pertaining
to the start-up entity’s industry, normal
business growth in the industry,
geographic area, and the amount of
investment in the entity. The
commenter also recommended that the
term ‘“‘substantial potential”’ take into
account the start-up entity’s particular
geographic area rather than a national
scale.

Response: While the industry- and
geography-specific factors suggested by
the commenter may be taken into
consideration by DHS as part of the
totality of the circumstances for a given
application, DHS believes that the
general and alternative eligibility
criteria provided in the final rule are
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sufficient to determine if a start-up
entity has the substantial potential for
rapid growth and job creation, and
provide a more predictable framework
by which these parole applications will
be adjudicated than would a more
mechanical and unduly rigid
consideration of the variables suggested
by the commenter.

4. Re-parole Criteria

a. Minimum Investment or Grants/
Awards

Comment: Several commenters
discussed the proposed re-parole
eligibility criteria at 8 CFR
212.19(c)(2)(ii)(B)(1), namely that the
applicant’s start-up entity has received
at least $500,000 in qualifying
investments, qualified government
grants or awards, or a combination of
such funding, during the initial parole
period. Most commenters argued that
this funding level was unduly high,
especially given the duration of the
initial parole period.

Response: DHS declines to adjust the
$500,000 funding threshold. See final 8
CFR 212.19(c)(2)(ii)(B)(1). DHS believes
that $500,000 is a reasonable level for
re-parole. An industry report on startups
shows the median seed investment
round for the first half of 2016 was
$625,000, which rose from $425,000 in
2015. This figure is valuable because it
includes seed rounds for firms that
participate with accelerators and that
often start out with investment rounds
below $100,000.2¢ The median for angel
group seed investments is reported at
$620,000 as the annual average over
2013-2015, which rose sharply to
$850,000 in 2015 from a median of
$505,000 from the previous two years.
Venture capital round sizes are even
larger, as the 2014 median round size
for both seed and startup stage venture
rounds was $1,000,000.

DHS has also increased the length of
the initial parole period from 24 months
to 30 months. This change will allow
entrepreneurs additional time to seek
and receive qualified investments or
government funding, to meet the re-
parole criteria. If an entrepreneur is
unable to meet the minimum funding

24 The report on the seed median is published as
a newsletter by Crunchbase and is found at: https://
techcrunch.com/2016/09/07/crunchbase-sees-rise-
in-average-seed-round-in-2016/. The Angel group
median round size is obtained from the Angel
Resource Institute’s annual (2015) “Halo Report,”
found at http://angelresourceinstitute.org/reports/
halo-report-full-version-ye-2015.pdf. The venture
capital figures are obtained from the Ernst and
Young Venture Capital Insights Report (4th quarter
2014) and are found at: http://www.ey.com/
Publication/vwLUAssets/Venture_Capital_Insights_
4Q14_-_January_2015/% 24FILE/ey-venture-capital-
insights-4Q14.pdf.

criterion, moreover, he or she may still
be eligible for re-parole based on
revenue generated or jobs created. See
final 8 CFR 212.19(c)(2)(ii)(B)(2) and (3).
Under the final rule, entrepreneurs
partially meeting the threshold re-parole
criteria may alternatively qualify by
providing other reliable and compelling
evidence of the start-up entity’s
substantial potential for rapid growth
and job creation.” Final 8 CFR
212.19(c)(2)(iii).

b. Minimum Annual Revenue

Comment: Several commenters
discussed the proposed re-parole
criterion at 8 CFR 212.19(c)(2)(ii)(B)(3),
which establishes an eligibility
threshold when the applicant’s start-up
entity has reached at least $500,000 in
annual revenue and averaged 20 percent
in annual revenue growth during the
initial parole period. Most commenters
suggested alternative approaches,
arguing that start-ups are often
legitimately focused on the
development of an innovative product
or service, and not on generating early
revenue. Another commenter stated that
the revenue criterion is reasonable.

Response: DHS declines to adjust
these criteria. See final 8 CFR
212.19(c)(2)(ii)(B)(1). DHS chose
$500,000 in revenue and 20 percent
annual revenue growth as threshold
criteria because, after consulting with
SBA, DHS determined these criteria: (1)
Would be reasonable as applied across
start-up entities regardless of industry or
location; and (2) would serve as strong
indications of an entity’s potential for
rapid growth and job creation (and that
such entity is not, for example, a small
business created for the sole or primary
purpose to provide income to the owner
and his or her family). As noted, DHS
has also increased the length of the
initial parole period from 24 months to
30 months. This change will allow
entrepreneurs additional time to meet
the minimum revenue threshold for re-
parole. If an entrepreneur is unable to
meet the minimum revenue
requirement, he or she may still be
eligible under the minimum investment
or job creation criteria. See final 8 CFR
212.19(c)(2)(i1)(B)(1) and (2). Under the
final rule, entrepreneurs partially
meeting the threshold re-parole criteria
may alternatively qualify “‘by providing
other reliable and compelling evidence
of the start-up entity’s substantial
potential for rapid growth and job
creation.” Final 8 CFR 212.19(c)(2)(iii).

Comment: An individual commenter
suggested that DHS should include in
the rule a criterion for user growth,
rather than revenue growth, as many

start-ups focus more on growing their
number of users in their early years.

Response: DHS declines to include
user growth as a stand-alone criterion
for establishing eligibility for re-parole.
DHS, however, may consider user
growth as a factor when evaluating an
entrepreneur’s eligibility under the
alternative criteria provision. The list of
factors provided in the preamble to the
proposed rule was intended only to
illustrate the kinds of factors that DHS
may consider as reliable and compelling
evidence of the start-up entity’s
substantial potential for rapid growth
and job creation.

As noted in the NPRM, DHS is not
defining in regulation the specific types
of evidence that may be deemed
“reliable and compelling” at this time,
because DHS seeks to retain flexibility
as to the kinds of supporting evidence
that may warrant the Secretary’s
exercise of discretion in granting parole
based on significant public benefit. DHS
believes, however, that such evidence
would need to be compelling to
demonstrate that the entrepreneur’s
presence in the United States would
provide a significant public benefit.
DHS will evaluate on a case-by-case
basis whether such evidence—in
conjunction with the entity’s substantial
funding, revenue generation, or job
creation—establishes that the
applicant’s presence in the United
States will provide a significant public
benefit during a re-parole period.

Comment: An individual commenter
suggested that the minimum annual
revenue threshold for re-parole be set as
just enough to sustain the
entrepreneur’s salary and continue
business operations.

Response: The final rule states that
the start-up entity must be of a type that
has the substantial potential to
experience rapid growth and job
creation, including through significant
levels of capital investment, government
awards or grants, revenue generation, or
job creation during the re-parole period.
These factors are intended to help DHS
identify the types of start-up entities
that are most likely to provide a
significant public benefit, while
excluding entities without such
potential—such as a business with
limited growth potential created by an
entrepreneur for the sole or primary
purpose of providing income to the
entrepreneur and his or her family.25
Because this latter type of business is
less likely to experience rapid growth

25 Erik Hurst & Benjamin Wild Pugsley, “What Do
Small Businesses Do?” (Aug. 2011), available at
http://www.brookings.edu/~/media/files/programs/
es/bpea/2011_fall bpea_papers/2011_fall bpea_
conference_hurst.pdf.
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and job creation, DHS believes it is
unlikely that the entrepreneur of such a
business would be able to meet the
significant public benefit requirement
for a grant of parole. Establishing a
minimum annual revenue threshold for
re-parole that would, by definition,
cover only an entrepreneur’s salary and
continue business operations would not
likely help identify whether an
entrepreneur’s activity in the United
States would provide a significant
public benefit. DHS therefore declines
to adopt the commenter’s suggestion.

¢. Minimum Jobs Created

Comment: Several commenters
discussed the proposed re-parole
criterion at 8 CFR 212.19(c)(2)(ii)(B)(2),
which establishes an eligibility
threshold for applicants whose start-up
entities have created at least 10
qualified jobs within the start-up
entities during the initial parole period.
Most commenters argued that this job
creation requirement was unduly high
or that the time period for compliance
was too short.

Response: Based on comments
received, DHS has lowered the job
creation criterion for re-parole from 10
to 5 qualified jobs. See final 8 CFR
212.19(c)(2)(ii)(B)(2). DHS agrees with
commenters that requiring 10 jobs to
satisfy this criterion may be unduly high
for many start-ups, even those with
demonstrated substantial potential for
rapid growth and job creation. DHS
believes that the creation of 5 qualifying
jobs during the initial period of parole
is sufficient to determine that the start-
up entity continues to have substantial
potential for rapid growth and job
creation, particularly in light of the
substantial capital investment,
government funding, or other reliable
and compelling evidence that supported
the initial parole determination. In each
case, DHS must be persuaded that re-
parole is justified by significant public
benefit and that the person seeking re-
parole merits a favorable exercise of
discretion. As discussed elsewhere in
this preamble, DHS has also extended
the initial period of parole from 2 years
to 30 months, in order to allow
additional time for start-up entities to
grow, obtain additional substantial
funding, generate substantial revenue,
or create jobs. See 8 CFR
212.19(c)(2)(iii).

d. Re-Parole Alternative Criteria

Comment: One commenter suggested
that DHS should consider taxes paid by
a start-up entity as a criterion for re-
parole, leaving the task to DHS to define
the threshold of the amount and type of
taxes paid.

Response: DHS declines to adopt the
commenter’s suggestion. DHS believes
that a start-up entity would have to
generate a significant level of revenue or
job creation (which are already criteria
under this rule) to meet any separate,
standalone tax-based threshold. Any
such additional criterion would
therefore be unlikely to be particularly
probative in determining whether re-
parole is justified by significant public
benefit or the person seeking re-parole
merits a favorable exercise of discretion.
DHS therefore declines to include the
payment of taxes as a stand-alone
eligibility criterion.

Comment: A commenter suggested
that if DHS lowers the funding and job
creation thresholds for re-parole, there
should be no need for alternative
criteria.

Response: While DHS did reduce the
job creation threshold for re-parole in
the final rule, DHS believes that
parolees should have the flexibility to
present other reliable and compelling
evidence of the start-up entity’s
substantial potential for rapid growth
and job creation. Examples of such
evidence are provided above, in the
discussion on alternative criteria for the
initial parole period. DHS believes that
it is important to retain such flexibility
in the final rule, consistent with the
case-by-case nature of these parole
determinations. DHS, therefore, has not
adopted the commenter’s suggestions.

5. Authorized Periods of Parole

Comment: Several commenters
discussed the initial 2-year parole
period at 8 CFR 212.19(d)(2). Most
commenters argued that the 2-year
period was unduly short, as start-ups
with significant potential for rapid
growth and job creation may require
more time to meet re-parole eligibility
requirements. Some commenters
suggested having a 3-year initial period
of parole and a 2-year period of re-
parole. Other commenters suggested a
range for initial parole from 3 to 5 years.
A number of comments discussed the
overall duration of the parole periods,
the majority of which advocated for
longer periods ranging from 6 to 10
years in total. Some of these
commenters based the need for an
extended parole period on the typical
duration of the start-up growth path
from seed funding to venture capital
financing to exit (through an initial
public offering or a merger or
acquisition).

Response: Based on the comments
received, DHS is changing the
maximum periods for initial parole and
re-parole to 30 months (2.5 years) each,
for a total maximum parole period

under this rule of up to 5 years. The
additional time for the initial parole
period will provide entrepreneurs with
more time to receive additional
qualified investments or government
funding, increase revenue, or create
qualified jobs sufficient to meet the
eligibility criteria for an additional
period of parole. While this change does
reduce the length of the re-parole
period, DHS believes that this approach
is necessary to provide additional time
during the initial period of parole while
maintaining the same maximum overall
parole period of 5 years. DHS further
believes that a 5-year total maximum
parole period is consistent with the
amount of time successful start-up
entities generally require to realize rapid
growth and job creation potential.
Moreover, an entrepreneur of a start-up
entity that is almost 5 years old when
the parole application is filed would
have the possibility to obtain up to 5
years of parole, which would allow the
entity to realize its rapid growth and job
creation potential by the time it is 10
years old—and to provide those benefits
in the United States.26 DHS retains the
discretion to provide any length of
parole to an applicant, including a
period shorter than 30 months where
appropriate. DHS also notes that
although USCIS would designate an
appropriate initial parole period upon
approval of the Application for
Entrepreneur Parole, CBP would retain
its authority to deny parole to an
applicant or to modify the length of
parole authorized by USCIS upon
issuing parole at the port of entry,
consistent with CBP’s discretion with
respect to any advance authorization of
parole by USCIS.

26 Estimates based on the Census Bureau Business
Dynamics Statistics suggest that on average 55
percent of new firms survived after 3 years, but 80
percent of the firms that survived 3 years also made
it through 5 years. Dane Stangler and Jared Konczal
“Give me your entrepreneurs, your innovators:
Estimating the Employment Impact of a Startup
Visa”, Ewing Marion Kauffman Foundation (Feb.
2013), available at http://www.kauffman.org/~/
media/kauffman_org/
research % 20reports%20and % 20covers/2013/02/
startup_visa_impact_final.pdf; “ CrunchBase
Reveals: The Average Successful Startup Raises
$41M, Exits at $242.9M,” Techcrunch.com (Dec. 14,
2013), available at http://techcrunch.com/2013/12/
14/crunchbase-reveals-the-average-successful-
startup-raises-41m-exits-at-242-9m/; see also
TruBridge Capitol Partners, Why the ‘Next Billion
Dollar Startup’ Is not Always the Next IPO, Forbes,
Apr. 15, 2015, available at http://www.forbes.com/
sites/truebridge/2015/04/15/why-next-billion-
dollar-startup-not-always-next-ipo/ (‘“From 2001—
2004, the average age of a company at its public exit
was 5.4 years. . . . From 2009-2012, the average
age was 7.9.”).
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