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Stream Protection Rule

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Proposed rule.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE or OSM), are proposing to
revise our regulations, based on, among
other things, advances in science, to
improve the balance between
environmental protection and the
Nation’s need for coal as a source of
energy. This proposed rule would better
protect streams, fish, wildlife, and
related environmental values from the
adverse impacts of surface coal mining
operations and provide mine operators
with a regulatory framework to avoid
water pollution and the long-term costs
associated with water treatment. We
propose to revise our regulations to
clearly define “‘material damage to the
hydrologic balance outside the permit
area’” and require that each permit
specify the point at which adverse
mining-related impacts on groundwater
and surface water would reach that level
of damage; collect adequate premining
data about the site of the proposed
mining operation and adjacent areas to
establish an adequate baseline for
evaluation of the impacts of mining and
the effectiveness of reclamation; adjust
monitoring requirements to enable
timely detection and correction of any
adverse trends in the quality or quantity
of surface water and groundwater or the
biological condition of streams; ensure
protection or restoration of perennial
and intermittent streams and related
resources; ensure that permittees and
regulatory authorities make use of
advances in science and technology;
ensure that land disturbed by mining
operations is restored to a condition
capable of supporting the uses that it
was capable of supporting before
mining; and update and codify the
requirements and procedures for
protection of threatened or endangered
species and designated critical habitat.
The proposed changes would apply to
both surface mines and the surface

effects of underground mines. The

majority of the proposed revisions

update our regulations to incorporate or
reflect the best available science and
experience gained over the last 30 years.

Approximately thirty percent of the

proposed rule consists of editorial

revisions and organizational changes
intended to improve consistency,
clarity, accuracy, and ease of use.

DATES: Electronic or written comments:

We will accept electronic or written

comments on the proposed rule, the

draft environmental impact statement,
and the draft regulatory impact analysis

on or before September 25, 2015.

ADDRESSES: You may submit comments

by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. The Docket ID for
the proposed rule is OSM-2010-0018,
while the Docket ID for the draft
environmental impact statement is
OSM-2010-0021 and the docket ID for
the draft regulatory impact analysis is
OSM-2015-0002. Please follow the
online instructions for submitting
comments.

Mail/Hand-Delivery/Courier: Office of
Surface Mining Reclamation and
Enforcement, Administrative Record,
Room 252 SIB, 1951 Constitution
Avenue NW., Washington, DC 20240.
Please include the appropriate Docket
ID: OSM-2010-0018 for the proposed
rule, OSM—-2010-0021 for the draft
environmental impact statement, or
OSM-2015-0002 for the draft regulatory
impact analysis.

If you wish to comment on the
information collection aspects of this
proposed rule, submit your comments to
the Department of the Interior Desk
Officer at OMB—OIRA, via email at
OIRA_Submission@omb.eop.gov, or via
facsimile at (202) 395-5806. Also, send
a copy of your comments to John A.
Trelease, Office of Surface Mining
Reclamation and Enforcement, 1951
Constitution Ave. NW., Room 203 SIB,
Washington, DC 20240, or via email at
jtrelease@osmre.gov.

You may review the proposed rule,
the draft environmental impact
statement, and the draft regulatory
impact analysis online at
www.osmre.gov. You also may review
these documents in person at the
location listed below and at the
addresses listed in Part XII under
SUPPLEMENTARY INFORMATION. You may
also review the information collection
requests at http://www.reginfo.gov/
public/do/PRAMain.

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record, Room 101 SIB, 1951
Constitution Avenue NW.,

Washington, DC 20240, 202—-208—
4264.

FOR FURTHER INFORMATION CONTACT:

For the proposed rule: Dennis G. Rice,
Office of Surface Mining Reclamation
and Enforcement, U.S. Department of
the Interior, 1951 Constitution Avenue
NW., Washington, DC 20240.
Telephone: 202-208-2829.

For the draft environmental impact
statement: Robin T. Ferguson, Office of
Surface Mining Reclamation and
Enforcement, U.S. Department of the
Interior, 1951 Constitution Avenue NW.,
Washington, DC 20240. Telephone:
202-208-2802.

For the draft regulatory impact
analysis: Mark Gehlhar, Office of
Surface Mining Reclamation and
Enforcement, U.S. Department of the
Interior, 1951 Constitution Avenue NW.,
Washington, DC 20240. Telephone:
202-208-2716.

For information collection matters:
John A. Trelease, Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, 1951
Constitution Avenue NW., Washington,
DC 20240. Telephone: 202-208-2716.
SUPPLEMENTARY INFORMATION:
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I. Executive Summary

Significant advances in scientific
knowledge and mining and reclamation
techniques have occurred in the more
than 30 years that have elapsed since
the enactment of the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act)* and the adoption
of federal regulations implementing that
law. The proposed rule seeks to
acknowledge the advancements in
science, technology, policy, and the law
that impact coal communities and
natural resources, based on our
experience and engagement with state
regulatory authorities, industry, non-
governmental organizations, academia,
citizens, and other stakeholders.

The primary purpose of this proposed
rule is to reinforce the need to minimize
the adverse impacts 2 of surface coal
mining operations on surface water,
groundwater, fish, wildlife, and related
environmental values, with particular
emphasis on protecting or restoring
streams and aquatic ecosystems. The
proposed rule, if adopted as final, also
will enhance public health by reducing
exposure to contaminants from coal
mining in drinking water. The proposed
rule has the following seven major
elements:

e First, the proposed rule defines the
term ‘‘material damage to the hydrologic
balance outside the permit area” and
requires that each permit establish the
point at which adverse mining-related
impacts on groundwater and surface
water reach an unacceptable level; i.e.,
the point at which adverse impacts from
mining would cause material damage to
the hydrologic balance outside the
permit area.

¢ Second, the proposed rule sets forth
how to collect adequate premining data
about the site of the proposed mining
operation and adjacent areas to establish
a comprehensive baseline that will

130 U.S.C. 1201 et seq.

2Impacts include loss of headwater streams, long-
term degradation of water quality in streams
downstream of a mine, displacement of native
species, fragmentation of large blocks of mature
hardwood forests, compaction and improper
construction of postmining soils that inhibit the
reestablishment of native plant communities and
adverse impacts on watershed hydrology where
coal mining occurs.
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facilitate evaluation of the effects of
mining operations.

e Third, the proposed rule outlines
how to conduct effective,
comprehensive monitoring of
groundwater and surface water during
and after both mining and reclamation
and during the revegetation
responsibility period to provide real-
time information documenting mining-
related changes in water quality and
quantity. Similarly, the proposed rule
addresses the need to require
monitoring of the biological condition of
streams during and after mining and
reclamation to evaluate changes in
aquatic life. Proper monitoring would
enable timely detection of any adverse
trends and allow timely implementation
of any necessary corrective measures.

e Fourth, the proposed rule promotes
the protection or restoration of
perennial and intermittent streams and
related resources, especially the
headwater streams that are critical to
maintaining the ecological health and
productivity of downstream waters.

e Fifth, the proposed rule is intended
to ensure that permittees and regulatory
authorities make use of advances in
information, technology, science, and
methodologies related to surface and
groundwater hydrology, surface-runoff
management, stream restoration, soils,
and revegetation, all of which relate
directly or indirectly to protection of
water resources.

e Sixth, the proposed rule is intended
to ensure that land disturbed by surface
coal mining operations is restored to a
condition capable of supporting the uses
that it was capable of supporting before
mining. Soil characteristics and the
degree and type of revegetation have a
significant impact on surface-water
runoff quantity and quality as well as on
aquatic life and the terrestrial
ecosystems dependent upon perennial
and intermittent streams. The proposed
rule also would require revegetation of
reclaimed minesites with native species
unless and until a conflicting
postmining land use, such as intensive
agriculture, is implemented.

e Seventh, the proposed rule would
update and codify requirements and
procedures to protect threatened and
endangered species and designated
critical habitat under the Endangered
Species Act of 1973.3 It also would
better explain how the fish and wildlife
protection and enhancement provisions
of SMCRA should be implemented.

This proposed rule would more
completely implement SMCRA’s
permitting requirements and
performance standards, provide

316 U.S.C. 1531 et seq.

regulatory clarity to operators and
stakeholders while better achieving the
purposes of SMCRA as set forth in
section 102 of the Act.# In particular, the
proposed rule would more completely
realize the purposes in paragraphs (a),
(c), (d), and (f) of that section, which
include establishing a nationwide
program to protect society and the
environment from the adverse effects of
surface coal mining operations and
assuring that surface coal mining
operations are conducted in an
environmentally protective manner and
are not conducted where reclamation is
not feasible. Furthermore, the proposed
rule is intended to address recent court
decisions, mitigate legal challenges, and
strike the appropriate balance between
environmental protection, agricultural
productivity and the Nation’s need for
coal as an essential source of energy,
while providing greater regulatory
certainty to the mining industry.

Apart from the procedural
determinations in Part XIII, this
document does not discuss the benefits
and costs of the proposed rule in detail.
Please refer to the draft regulatory
impact analysis for an in-depth analysis
of projected benefits and costs of the
proposed rule and other alternatives
under consideration.

II. Why are we proposing to revise our
regulations?

Our primary purpose in proposing
this rule is to strike a better balance
between “protection of the environment
and agricultural productivity and the
Nation’s needs for coal as an essential
source of energy.” 5 Specifically, the
proposed rule is designed to minimize
the adverse impacts of surface coal
mining operations on surface water,
groundwater, and site productivity, with
particular emphasis on protecting or
restoring streams, aquatic ecosystems,
riparian habitats and corridors, native
vegetation, and the ability of mined land
to support the uses that it was capable
of supporting before mining. Our
proposed changes reflect our experience
during the more than three decades
since adoption of the existing
regulations, as well as advances in
scientific knowledge and mining and
reclamation techniques during that
time. The proposed rule would more
completely implement sections
515(b)(24) and 516(b)(11) of SMCRA,
which provide that, to the extent
possible using the best technology
currently available, surface coal mining
and reclamation operations must be
conducted to minimize disturbances

430 U.S.C. 1202.
530 U.S.C. 1202(f).

and adverse impacts on fish, wildlife,
and related environmental values and to
achieve enhancement of those resources
where practicable.® It also would update
our regulations concerning compliance
with the Endangered Species Act of
1973.7 In addition, we propose to revise
and reorganize our regulations for
clarity, to make them more user-
friendly, to remove obsolete and
redundant provisions, and to implement
plain language principles.

Coal mining operations continue to
have adverse impacts on streams, fish,
and wildlife despite the enactment of
SMCRA and the adoption of federal
regulations implementing that law more
than 30 years ago. Those impacts
include loss of headwater streams, long-
term degradation of water quality in
streams downstream of a mine,
displacement of pollution-sensitive
species of fish and insects by pollution-
tolerant species, fragmentation of large
blocks of mature hardwood forests,
replacement of native species by highly
competitive non-native species that
inhibit reestablishment of native plant
communities, and compaction and
improper construction of postmining
soils that result in a reduction of site
productivity and adverse impacts on
watershed hydrology.

Impacts on Aquatic Ecology

Headwater streams consist of first-
order through third-order streams 8
under the Strahler stream-order system,
which is the generally-accepted
geographical classification system for
ranking streams by size.® Headwater
streams are the small swales, creeks,
and streams that connect to form larger
streams and rivers. They trap
floodwaters, recharge groundwater,
remove pollution, provide fish and
wildlife habitat, and sustain the health
of downstream rivers, lakes, and bays.
These streams support diverse
biological communities of aquatic
invertebrates, such as insects, and

6See 30 U.S.C. 1265(b)(24) and 1266(b)(11).

716 U.S.C. 1531 et seq.

8The U.S. Geological Survey sometimes
characterizes only first-order and second-order
streams as headwater streams. See, e.g., Argue, D.
M., Pope, J. P., and Dieffenbach, Fred. 2012.
Characterization of major-ion chemistry and
nutrients in headwater streams along the
Appalachian National Scenic Trail and within
adjacent watersheds, Maine to Georgia: U.S.
Geological Survey Scientific Investigations Report
2011-5151, 63 p., plus CD-ROM, p. 4. Also
available at http://pubs.usgs.gov/sir/2011/5151 (last
accessed February 27, 2015).

9 See http://geography.about.com/od/
physicalgeography/a/streamorder.htm (last
accessed January 29, 2015). A first-order stream has
no tributaries. When two first-order streams join,
they form a second-order stream. When two second-
order streams join, they form a third-order stream.
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vertebrates, including fish and
salamanders, that are often distinct from
the species found further downstream.
Headwater streams function as sources
of sediment, water, nutrients, and
organic matter for downstream systems.
Riparian vegetation provides organic
matter to headwater streams in the form
of dropped leaves and other plant parts.
This organic matter fuels the aquatic
food web.10 According to the U.S.
Environmental Protection Agency
(EPA), headwater streams that flow only
seasonally or in response to
precipitation events; i.e., intermittent
and ephemeral streams, comprise
approximately 53 percent of the total
stream miles in the continental United
States.?

Headwater streams are the streams
most likely to be directly disturbed or
impacted by coal mining activities. The
EPA estimates that SMCRA permits in
existence between 1992 and 2002
authorized the destruction of 1,208
miles of headwater streams.?2 This total
included approximately 2 percent of the
total stream miles and 4 percent of the
first-order and second-order stream
miles in the central Appalachian
coalfields.13

Our proposed rule would address loss
of stream miles in two ways. First, we
propose to amend the standards
governing excess spoil and coal mine
waste to minimize both the generation
of excess spoil and the placement of
excess spoil and coal mine waste in
perennial or intermittent streams.
Second, we propose to adopt standards
that would minimize mining through
perennial and intermittent streams.
When mining through a perennial or an
intermittent stream does occur, our
revised standards would require that the
permittee restore both the hydrological
form and the ecological function of the
mined-through stream segment.

10 Palmer, Margaret A. and Emily S. Bernhardt.
2009. Mountaintop Mining Valley Fills and Aquatic
Ecosystems: A Scientific Primer on Impacts and
Mitigation Approaches. p. 12.

11 See http://water.epa.gov/type/rsl/streams.cfm
(last accessed January 12, 2015).

12U.S. Environmental Protection Agency. 2011. A
Field-Based Aquatic Life Benchmark for
Conductivity in Central Appalachian Streams (Final
Report). Office of Research and Development,
National Center for Environmental Assessment,
Washington, DC. EPA/600/R-10/023F, p. 16.

13 Id. However, the fact that the mining plan in
the permit authorized destruction of a stream
segment does not necessarily mean that the
destruction occurred. In some cases, the permittee
may have decided not proceed with mining or to
alter mining plans subsequent to permit issuance.
An unknown amount of the habitat destruction was
offset through the section 404 permitting process of
the U.S. Army Corps of Engineers, which requires
mitigation of loss or degradation of waters of the
United States.

Midwestern studies of reconstructed
stream segments demonstrate that
restoration of hydrological form and
ecological function after mining through
a stream is technologically feasible and
attainable. In Illinois, case studies
documented that streams flowing
through channels reconstructed after
mining can approach the regional
biological diversity found in streams in
unmined watersheds in that region.14
Another Illinois study focused on 25
miles of low-gradient perennial streams
with moderately disturbed premining
watersheds. Those stream segments
were relocated in the 1980s to facilitate
mining and then were restored in their
approximate premining location,
although two of the three streams were
routed through permanent pit
impoundments for part of their length.
In general, the study found that the
premining hydrological form and
ecological function of the streams have
been successfully restored, based on a
comparison with relatively undisturbed
segments of those streams that are
upstream of the mining operations.15
The exception is fish abundance and
diversity, which is substantially lower,
perhaps, the authors suggest, because of
the lack of mature riparian timber and
instream woody debris.1¢ In addition,
monitoring of habitat, water chemistry,
and biological parameters of a low-
gradient stream in Indiana that flows
through a channel reconstructed after
mining has demonstrated rapid recovery
of the stream’s ecological function.1”

The general consensus is that
reconstruction and restoration of high-
gradient streams after mining is more
challenging. However, a 2012 EPA
publication notes that ‘‘restoration of
high-gradient, very small intermittent
and ephemeral channels as part of
stream mitigation projects is common in

14 Nawrot, J., W.G. O’Leary, and P. Malone. 2009.
Illinois stream restoration—opportunities for
habitat enhancement: policy, principles, and
practices. Pages 183—195 in Proceedings of the 2009
Geomorphic Reclamation and Natural Stream
Design at Coal Mines: A Technical Interactive
Forum, 28-30 April 2009. Bristol, VA, 226 pp.

15 Williard, Karl, B. Borries, T. Straub, D.
Rosenboom, C. Nielson, and V. Kelly. 2013. Stream
restoration—long term performance: a reassessment.
Final report for Office of Surface Mining
Cooperative Agreement S11AC20024 AS.

16 Id. at 77-78. The restored streams have a
relative lack of minnows and benthic invertivores
along with an abundance of sunfish. Lentic species
replaced lotic species in the two streams that were
routed through permanent pit impoundments.

17 ENVIRON International Corporation.
September 10, 2010. Report for Fish and
Macroinvertebrate Sampling for 2010
Bioassessment Monitoring of West Fork Busseron
Creek. Prepared for Peabody Energy, Evansville,
Indiana.

coalmining regions.” 18 This statement
appears in the context of a discussion of
improving existing degraded stream
channels as mitigation for the adverse
impacts of coal mining elsewhere, but
the principles set forth in the
publication also should apply to
functional restoration of stream
channels newly constructed or
reconstructed as part of surface coal
mining and reclamation operations.
Appendix B of the publication describes
a scenario in which high-gradient
stream channels devoid of aquatic life
on an abandoned minesite in West
Virginia may be restored to biological
health in an estimated 10 years.1?

Most adverse impacts of surface coal
mining operations on water quality
occur as a result of the excavation and
fracturing of the rock layers above the
coal seam. The mining process converts
mostly solid rock, which has few pore
spaces and thus offers little opportunity
for chemical reaction with air and
water, into highly fragmented mine
spoil, which contains a vastly greater
number and volume of pore spaces and
thus offers much greater opportunity for
chemical reaction with air and water.
Surface water and groundwater infiltrate
the pore spaces in mine spoil placed in
the backfilled area of a mine or in an
excess spoil fill and react with air and
the surfaces of the rock fragments to
produce drainage with high ionic
concentrations. Specifically, water
percolating through an excess spoil fill
or the backfilled area of a mine typically
contains substantially higher
concentrations of sulfate, bicarbonate,
calcium, and magnesium ions, as well
as some trace metals, compared to the
concentrations of those ions and metals
in groundwater discharges and surface
runoff from areas undisturbed by
mining.2°

18 Harman, W., R. Starr, M. Carter, K. Tweedy, M.
Clemmons, K. Suggs, C. Miller. 2012. A Function-
Based Framework for Stream Assessment and
Restoration Projects. U.S. Environmental Protection
Agency, Office of Wetlands, Oceans, and
Watersheds, Washington, DC EPA 843-K-12-006,
p. 230.

19]d. at 336-339.

20 See, e.g., Lindberg. T.T., E.S. Bernhardt, R. Bier,
A. Helton, R. Merola, A. Vengosh, and R.T. Di
Giulio. 2011. Cumulative impacts of mountaintop
mining on an Appalachian watershed. Proceedings
of the National Academy of Sciences 108: 20929—
20934, 20929. The researchers state that typical
specific conductance levels in low order streams in
West Virginia range from 13 to 253 microSiemens
per centimeter (uS/cm). Specific conductance levels
in streams impacted by mining range from 502 to
2,540 uS/cm. (Specific conductance is a measure of
electrical conductivity. High specific conductance
readings are a strong indicator of land disturbance,
such as agriculture, urbanization, or mining. See
Pond, G.J., M.E. Passmore, F.A. Borsuk, L.
Reynolds, and C.J. Rose. 2008..Downstream effects
of mountaintop coal mining: comparing biological
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When sulfate is the dominant anion in
those discharges, the result can be acid
mine drainage, which mobilizes metals
such as iron, manganese, aluminum,
and zinc that are directly toxic to fish
at high levels.21 But high concentrations
of sulfate ions do not necessarily result
in acid mine drainage because
groundwater discharges and surface
runoff from backfilled areas and excess
spoil fills often also contain elevated
concentrations of alkaline ions
(especially calcium, magnesium, and
carbonate ions), which neutralize the
acidic sulfate ions, thus preventing the
formation of acid mine drainage.22

However, alkaline ions also can have
negative impacts on water quality and
aquatic life. Elevated concentrations of
alkaline ions in mine drainage may
result in significant increases in the pH
and electrical conductivity of streams
that receive discharges from mined
areas.23 Elevated concentrations of both
these ions and sulfate ions are highly
correlated with elevated electrical
conductivity in streams, which is highly
correlated with the loss or absence of
pollution-sensitive species of aquatic
insects and fish even when in-stream
habitat downstream of the mining
activity is otherwise intact.24 The
adverse impacts may extend far
downstream. One study found that
adverse impacts from both surface and
underground mines on water quality in
Appalachian streams extended an
average of 6.2 miles downstream from
the mine.25

The EPA has established an aquatic
life benchmark of 300 microsiemens per
centimeter (US/cm) for electrical
conductivity, based on a scientific
determination that maintaining
conductivity at or below this level
should prevent the extirpation of 95
percent of invertebrate genera, such as
mayflies, dragonflies, damselflies, and
aquatic beetles, in central Appalachian
streams.2¢ In other words, mining

conditions using family- and genus-level
macroinvertebrate bioassessment tools. J. N. Am.
Benthol. Soc., 2008, 27(3): 717-737, 720.)

21 Williard, op. cit. at 4.

22Palmer, M.A. and E.S. Bernhardt. 2009.
Mountaintop Mining Valley Fills and Aquatic
Ecosystems: A Scientific Primer on Impacts and
Mitigation Approaches, p. 14.

23]d.

24]d. at 3, 14-15.

25 Petty, T., K. Fulton, M. Strager, G. Merovich,
J. Stiles, and P. Ziemkiewicz. 2010. Landscape
indicators and thresholds of stream ecological
impairment in an intensively mined Appalachian
watershed. Journal of the North American
Benthological Society 29(4): 1292—-1309.

261J.S. Environmental Protection Agency. 2011. A
Field-Based Aquatic Life Benchmark for
Conductivity in Central Appalachian Streams (Final
Report). Office of Research and Development,
National Center for Environmental Assessment,

activities that cause an increase in the
electrical conductivity of a stream to no
more than 300 uS/cm would be
expected to result in the extirpation of
no more than 5 percent of the
invertebrate genera present in the
stream before mining. A recent study
suggests that a similar benchmark for
fish would be somewhat higher because
adverse impacts on the populations and
diversity of fish species begin to appear
at conductivity readings between 600
and 1,000 uS/cm.27

Elevated electrical conductivity in
streams can persist for many years after
the completion of mining and land
reclamation.28 This water quality
characteristic can prevent or restrict
recolonization by the species of fish 29
and insects 30 that inhabited the affected
stream segment before mining began in
the watershed. Studies in Appalachia of
existing minesites have not found any
ecologically significant improvement in
electrical conductivity with either time
or the extent of reforestation of the
minesite.31 However, a recent study of
test plots on a surface mine in Kentucky
found that the quality of water
emanating from plots that used the
Forestry Reclamation Approach 32 to

Washington, DC. EPA/600/R—10/023F, p. 41. EPA
states that this benchmark applies to parts of West
Virginia and Kentucky and that it may be applicable
to Ohio, Tennessee, Pennsylvania, Virginia,
Alabama, and Maryland in Ecoregions 68, 69, and
70 because the salt matrix and background (calcium
and magnesium cations and sulfate and bicarbonate
anions at circum-neutral pH) is expected to be
similar throughout those ecoregions. EPA further
states that this benchmark also may be appropriate
for other nearby regions, but that it may not apply
when the relative concentrations of dissolved ions
are different.

27 Hitt, N.P. and D.B. Chambers. 2014. Temporal
changes in taxonomic and functional diversity of
fish assemblages downstream from mountaintop
mining. Freshwater Science 33(3):000—-000.
Published online June 30, 2014, in unpaginated
form.

28 See, e.g., Lindberg. T.T., E.S. Bernhardt, R. Bier,
A. Helton, R. Merola, A. Vengosh, R.T. Di Giulio.
2011. Cumulative impacts of mountaintop mining
on an Appalachian watershed. Proceedings of the
National Academy of Sciences 108: 20929-20934,
20931. Available at http://www.pnas.org/cgi/doi/
10.1073/pnas.1112381108 (last accessed January 29,
2015).

29 Hitt and Chambers, op. cit.

30Pond, G.J., M.E. Passmore, N.D. Pointon, J.K.
Felbinger, C.A. Walker, K.J.G. Krock, G.B. Fulton,
and W.L. Nash. 2014. Long-Term Impacts on
Macroinvertebrates Downstream of Reclaimed
Mountaintop Mining Valley Fills in Central
Appalachia. Environmental Management 54(4),
919-933.

311d.

32 The Forestry Reclamation Approach is a set of
five steps for reclaiming mined sites to encourage
native forest regeneration. These steps are: (1)
Prepare a suitable growth medium, (2) minimize
compaction, (3) minimize competition from
groundcover, (4) plant early- and late-successional
tree species, and (5) use proper tree-planting
techniques. See http://arri.osmre.gov/FRA/
FRApproach.shtm (last accessed January 6, 2015).

soil reconstruction improved
dramatically within 3 to 9 years after
spoil placement, with electrical
conductivity apparently stabilizing at
levels 50 percent below those recorded
during the first 3 years.33 Our proposed
rule would address the conductivity
issue by requiring that backfilling
techniques consider impacts on
electrical conductivity, by requiring that
excess spoil fills be constructed in
compacted lifts, and by incorporating
elements of the Forestry Reclamation
Approach into our soil reconstruction
and revegetation rules.

Selenium Impacts

In locations with geological
formations that contain selenium,
mining has sometimes resulted in
elevated levels of selenium in streams
downgradient of the minesite. Mining
exposes elemental selenium to air, thus
facilitating oxidation to selenite and
selenate, which are soluble in water.
Selenium bioaccumulates 34 in fish
tissues, causing reproductive problems,
physical deformities, and, in extreme
cases, mortality in fish in the affected
streams.35 Selenium is beneficial to
animals, including humans, when
ingested in small amounts, but toxic
when ingested in amounts ranging from
0.1 to 10 mg/kg of food.3¢ Humans have
a dietary requirement estimated to be
0.04 to 0.10 mg/kg of food, but ingestion
of selenium in amounts as low as 0.07
mg per day has been shown to have
deleterious effects similar to arsenic
poisoning.3” Thus, selenium
concentrations in streams may be a
human health concern when the stream
serves as a drinking water supply or

33 Sena, Kenton L., “Influence of Spoil Type on
Afforestation Success and Hydrochemical Function
on a Surface Coal Mine in Eastern Kentucky”
(2014). Theses and Dissertations—Forestry. Paper
16, pp. 39 and 60. See http://uknowledge.uky.edu/
forestry _etds/16 (last accessed January 6, 2015).
Electrical conductivity during the first 3 years
averaged between 829 and 1224 uS/cm, depending
upon whether the soil consisted of brown
sandstone, gray sandstone, or a mix. Electrical
conductivity in the last year of the study averaged
between 421 and 564 uS/cm.

34 Bioaccumulation means an increase in the
concentration of a chemical in a biological organism
over time, compared to the chemical’s
concentration in the environment. Compounds
accumulate in living things any time they are taken
up and stored faster than they are broken down
(metabolized) or excreted. See extoxnet.orst.edu/
tibs/bioaccum.htm (last accessed January 6, 2015).

35Hitt and Chambers, op. cit., suggest that an
aquatic life benchmark for total dissolved selenium
concentrations using the criteria that EPA relied
upon to establish a benchmark for electrical
conductivity would be between four and seven
micrograms per liter, at least for fish.

36U.S. Environmental Protection Agency,
“Quality Criteria for Water” (1976), p. 200.

371d.
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when fish in the stream are used for
human consumption.

The proposed rule would address the
environmental and human health
concerns related to selenium by
requiring collection of baseline
hydrologic and geologic information on
this element. If selenium is present in
any of the overburden to be removed as
part of the mining process, the proposed
rule would require that the permit
include limits on selenium discharges to
prevent material damage to the
hydrologic balance outside the permit
area. The hydrologic reclamation plan
and toxic materials handling plan must
address selenium and the surface water
and groundwater monitoring plans must
include selenium.

Impacts on Stream Flow Regime and
Flooding

In addition to the water quality
impacts discussed above, mining may
affect the flow regime of streams by
removing springs and otherwise causing
changes in base flow, water
temperature, seasonal variations in flow,
and fluctuations in flow in response to
storm events. Reclaimed minesites
generally exhibit both reduced
evapotranspiration (as a result of forest
loss due to mining) and reduced
infiltration of rainfall (as a result of soil
compaction during reclamation),
compared to unmined areas. A 2009
study of flood response in Virginia
watersheds found that flood magnitude
increased with the amount of surface-
mined land within the watershed. In
contrast, logging operations that
removed most forest cover in similar
Virginia watersheds increased overall
water yield within the watershed
without increasing flood volume, a
difference that the authors of the study
attributed to the soil compaction
associated with typical surface mine
reclamation. Another study in Maryland
found that the volume of surface runoff
as a result of a storm in a watershed
influenced by surface mining was
significantly higher than the volume of
runoff from an undisturbed forested
watershed as a result of the same-size
storm. The authors attributed this
difference to soil compaction on the
mined land, which reduced infiltration
rates to less than 1 cm/hr, compared to
30 cm/hr in the undisturbed watershed.
Increased surface runoff in response to
storms increases the potential for flood
damage and may adversely impact the
hydrological function of the stream by
causing stream channelization.38 Qur
proposed rule would address this issue

38 Sena at 27.

by minimizing soil compaction and
maximizing reforestation.

Impacts on Topography and
Microclimates

Mining impacts on the terrestrial
environment include a loss of
topographic complexity; i.e., regraded
minesites generally are flatter and more
uniform in terms of surface elevation
and configuration when compared with
the premining topography. U.S.
Geological Survey studies of central
Appalachia found that surface coal
mining reduced ridgetop elevations by
an average of 112 feet, raised valley
floor elevations by an average of 174
feet, reduced slope steepness by 9.5-11
percent, and changed slope aspect 39 by
38—41 degrees.*® Changes are less
dramatic in areas with flatter
topography, but the same principle of
greater uniformity and less topographic
diversity after mining and regrading still
applies. Regraded minesites usually lack
the small drainageways and variations
in slope and other topographical
features found prior to mining.
Therefore, they also lack the
microclimates and associated
ecosystems found prior to mining.
Landsat data from 2007-2009 for the
area containing a large mountaintop
removal mining operation in West
Virginia indicate that surface
temperatures of areas disturbed by
mining were warmer and more variable
in all seasons except winter.4? Surface
temperatures influence the type of
vegetation that can survive on mined
land and the extent and rate at which
the premining plant community and
associated fauna can recolonize the site.

Impacts on Soils, Vegetation, and
Terrestrial Wildlife

Other terrestrial impacts include
forest fragmentation (loss of large blocks
of contiguous mature interior forest and
increases in forest edge and grassland
habitat), loss of native forests, changes
in species composition and biodiversity
of both plants and animals, and loss or
severe compaction of soil horizons and
organic matter. At least temporarily,
mining of previously forested areas
adversely impacts species that prefer or

39 Aspect is the compass direction that a slope
faces. It has a significant effect on the soils and
microclimate of the slope and hence on the plant
and animal life found there, as well as the site’s
productivity.

40 Wickham, James, Petra Bohall Wood, Matthew
C. Nicholson, William Jenkins, Daniel Druckenbrod,
Glenn W. Suter, Michael P. Strager, Christine
Mazzarella, Walter Galloway, and John Amos. The
overlooked terrestrial impacts of mountaintop
mining. BioScience 63, no. 5 (2013): 335—-348, 338—
339.

41]d. at 338.

require interior forest (for example, the
cerulean warbler, the ovenbird, and the
scarlet tanager) and favors species that
prefer or require edge habitat (for
example, the cardinal, the brown-
headed cowbird, and many species of
sparrows).

Furthermore, conventional
reclamation techniques typically result
in heavily compacted soils that offer a
hostile environment for native plant
species and soil microorganisms, which
means that minesites reclaimed by those
techniques often are either planted with
or colonized by nonnative species and
remain in a state of arrested ecological
succession. Both soil compaction and
competitive herbaceous ground covers
inhibit the establishment of native
forests similar to those that occupied the
area prior to mining. Soil compaction
also reduces the site indices for tree
growth, which means that the reclaimed
minesite is not capable of supporting a
forest with a productivity equal to that
of the forest that either existed or could
have existed prior to mining.

Our proposed rule would address
terrestrial impacts in a variety of ways,
including a requirement for restoration
of the premining drainage pattern to the
extent possible and incorporation of
elements of the Forestry Reclamation
Approach. Use of that approach would
minimize soil compaction and
maximize reforestation and restoration
of site productivity. Our proposed rule
emphasizes revegetation with native
species, restoration of natural plant
communities whenever there is no
conflict with implemented postmining
land uses, and the protection or
establishment of riparian corridors
along streams to promote protection,
restoration, and enhancement of fish,
wildlife, and related environmental
values. It also would modify the
standards for approval of exceptions to
the approximate original contour
restoration requirement by limiting
exceptions to those necessary to
implement the postmining land use
within the revegetation responsibility
period.

Draft Environmental Impact Statement
(EIS)

The draft EIS for this proposed rule
contains an expanded discussion of the
impacts of mining on the environment.
Almost all the literature surveys and
studies reviewed for this rulemaking
process have been published since the
adoption in 1983 of our principal
regulations concerning protection of the
hydrologic balance 42 and protection of
fish, wildlife, and related environmental

4248 FR 43956 (Sept. 26, 1983).
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values,*? which underscores the need to
update our regulations to reflect new
scientific understanding of impacts
associated with coal mining.

Relationship to 2009 MOU

This proposed rule helps fulfill our
responsibilities under a memorandum
of understanding (MOU) that the
Secretary of the Department of the
Interior, the Administrator of the EPA,
and the Acting Assistant Secretary of
the Army (Civil Works) entered into on
June 11, 2009. This MOU implemented
an interagency action plan designed to
significantly reduce the harmful
environmental consequences of surface
coal mining operations in six
Appalachian states and ensure that
future mining is conducted consistent
with federal law. Specifically, Part IIL. A.
of the MOU provides that we will
review our ‘“‘existing regulatory
authorities and procedures to determine
whether regulatory modifications
should be proposed to better protect the
environment and public health from the
impacts of Appalachian surface coal
mining.” It also provides that, at a
minimum, we will consider revisions to
the stream buffer zone rule published
December 12, 2008,44 and our existing
regulatory requirements concerning
approximate original contour.
Ultimately, we determined that
development of a comprehensive,
nationally applicable stream protection
rule would be the most appropriate and
effective method of achieving the
purposes and requirements of SMCRA,
as well as meeting the goals set forth in
the MOU.45

III. What needs does this proposed rule
address?

All versions of the stream buffer zone
rule that we have adopted over the
years, including the version now in
effect, focused primarily on activities in
or within 100 feet of the stream itself.46

4348 FR 30312 (Jun. 30, 1983).

44 The U.S. District Court for the District of
Columbia vacated the 2008 stream buffer zone rule
on February 20, 2014, in National Parks
Conservation Ass’n v. Jewell, 2014 U.S. Dist. LEXIS
152383 (D.D.C. Feb. 20, 2014). See also 79 FR
76227-76233 (Dec. 22, 2014).

45 [n keeping with our commitment in the MOU,
we considered making revisions to our approximate
original contour regulations. Ultimately, we
decided not to propose any major changes to our
permitting requirements and performance standards
concerning approximate original contour
restoration at this time because of cost concerns and
perceived difficulty of implementation. However,
we are proposing revisions to our regulations
governing exceptions to the requirement to restore
the approximate original contour.

46 The 2008 rule was somewhat broader in that it
also included provisions intended to minimize the
creation of excess spoil and to limit the footprint
of excess spoil fills.

Yet, mining activities beyond the 100-
foot stream buffer zone can adversely
impact the quality and quantity of water
in streams by disturbing aquifers, by
altering the physical and chemical
nature of recharge zones as well as
surface-water runoff and infiltration
rates and drainage patterns, and by
modifying the topography and
vegetative composition of the
watershed. Thus, there are many
components of our regulations that
could be revised to improve
implementation of SMCRA with regard
to protection of streams in particular
and the hydrologic balance in general.
We have identified six specific areas in
which we propose to revise our
regulations to better protect streams and
associated environmental values.

First, while ephemeral streams derive
their flow from surface runoff from
precipitation events, perennial and
intermittent streams derive their flow
from both groundwater discharges and
surface runoff from precipitation events.
Therefore, there is a need to clearly
define the point at which adverse
mining-related impacts on both
groundwater and surface water reach an
unacceptable level; that is, the point at
which adverse impacts from mining
cause material damage to the hydrologic
balance outside the permit area. Neither
SMCRA nor the existing regulations
define the term “material damage to the
hydrologic balance outside the permit
area” or establish criteria for
determining what level of adverse
impacts would constitute material
damage. In particular, there is no
requirement that the SMCRA regulatory
authority establish a specific standard
for conductivity or selenium, both of
which can have deleterious effects on
aquatic life at elevated levels.

Second, there is a need to collect
adequate premining data about the site
of the proposed mining operation and
adjacent areas to establish a
comprehensive baseline that will
facilitate evaluation of the effects of
mining. The existing rules require data
only for a limited number of water-
quality parameters rather than the full
suite needed to establish a complete
baseline against which the impacts of
mining can be compared. The existing
rules also contain no requirement for
determining the biological condition of
streams within the proposed permit and
adjacent areas, so there is no assurance
that the permit application will include
baseline data on aquatic life.

Third, there is a need for effective,
comprehensive monitoring of
groundwater and surface water during
and after both mining and reclamation
and during the revegetation

responsibility period to provide real-
time information documenting mining-
related changes in the values of the
parameters being monitored. Similarly,
there is a need to require monitoring of
the biological condition of streams
during and after mining and reclamation
to evaluate changes in aquatic life.
Proper monitoring will enable timely
detection of any adverse trends and
timely implementation of any necessary
corrective measures. The existing rules
require monitoring of only water
quantity and a limited number of water-
quality parameters, not all parameters
necessary to evaluate the impact of
mining and reclamation. The existing
rules do not ensure that the number and
location of monitoring points will be
adequate to determine the impact of
mining and reclamation. They also
allow discontinuance or reduction of
water monitoring too early to ascertain
the impacts of mining and reclamation
on water quality with a reasonable
degree of confidence, especially for
groundwater.

Fourth, there is a need to ensure
protection or restoration of streams and
related resources, including the
headwater streams that are important to
maintaining the ecological health and
productivity of downstream waters. The
existing rules have not always been
applied in a manner sufficient to ensure
protection or restoration of streams,
especially with respect to the ecological
function of streams. Maintenance,
restoration, or establishment of riparian
corridors or buffers, comprised of native
species, for streams is a critical element
of stream protection. In forested areas,
riparian buffers for streams moderate
the temperature of water in the stream,
provide food (in the form of fallen
leaves and other plant parts) for the
aquatic food web, roots that stabilize
stream banks, reduce surface runoff, and
filter sediment and nutrients in surface
runoff.

Fifth, there is a need to ensure that
permittees and regulatory authorities
make use of advances in information,
technology, science, and methodologies
related to surface and groundwater
hydrology, surface-runoff management,
stream restoration, soils, and
revegetation, all of which relate directly
or indirectly to protection of water
resources.

Sixth, there is a need to ensure that
land disturbed by surface coal mining
operations is restored to a condition
capable of supporting the uses that it
was capable of supporting before any
mining, including both those uses
dependent upon stream protection or
restoration and those uses that promote
or support protection and restoration of
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streams and related environmental
values. Existing rules and permitting
practices have focused primarily on the
land’s suitability for a single approved
postmining land use and they have not
always been applied in a manner that
results in the construction of
postmining soils that provide a growth
medium suitable for restoration of
premining site productivity. A corollary
need is to ensure that reclaimed
minesites are revegetated with native
species unless and until a conflicting
postmining land use, such as intensive
agriculture, is implemented. Soil
characteristics and the degree and type
of revegetation have a major impact on
surface-water runoff quantity and
quality as well as on aquatic life and the
terrestrial ecosystems dependent upon
perennial and intermittent streams.
Under the existing rules, sites with
certain postmining land uses have been
revegetated with non-native species
even when the postmining land use is
not implemented prior to final bond
release and even on those portions of
the site where non-native species are
not necessary to achieve the postmining
land use.

The proposed rule would address
these needs in the manner described in
Part IX of this preamble. As mentioned
in Part II of this preamble, we
determined that improved protection of
the hydrologic balance, especially
streams, and related environmental
values would benefit all regions of the
country, not just Appalachia. In
addition, one of the reasons SMCRA
was enacted was to ensure a minimum
level of environmental protection
nationwide by establishing national
surface coal mining and reclamation
standards to prevent competition for
coal markets from undermining the
ability of states to maintain adequate
regulatory programs for coal mining
operations within their borders. See
section 101(g) of SMCRA, 30 U.S.C.
1201(g). Thus, we concluded that a
nationwide rule is required to clearly
articulate a minimum standard for
protection of the hydrologic balance,
especially streams, and related
environmental values that strikes an
appropriate balance between
environmental protection and the
Nation’s need for coal.

IV. What Clean Water Act programs
protect streams?

The goal of the Clean Water Act is to
“restore and maintain the chemical,
physical, and biological integrity of the
Nation’s waters.” 47 To achieve that
objective, section 301 of the Clean Water

4733 U.S.C. 1251(a).

Act 48 prohibits the discharge of
pollutants from point sources into
waters of the United States unless
consistent with the requirements of the
Act. Section 402 of the Clean Water
Act 49 governs the discharge of
pollutants other than dredged or fill
material, while section 404 5° governs
the discharge of dredged or fill material
into waters of the United States.

Section 303 Water Quality Standards

Section 303 of the Clean Water Act 51
requires states to adopt water quality
standards applicable to their intrastate
and interstate waters. Water quality
standards assist in maintaining the
physical, chemical, and biological
integrity of a water body by designating
uses, setting water quality criteria to
protect those uses, and establishing
provisions to protect water quality from
degradation. Water quality standards
established by states 52 are subject to
EPA review. 40 CFR 131.5; 33 U.S.C.
1313(c). EPA may object to state-
adopted water quality standards and
may require changes to the state-
adopted water quality standards and, if
the state does not respond to EPA’s
objections, EPA may promulgate federal
standards. 33 U.S.C. 1313(c)(3)—(4); 40
CFR 131.5, 131.21.

Water quality criteria may be
expressed numerically and
implemented in permits through
specific numeric limitations on the
concentration of a specific pollutant in
the water (e.g., 0.1 milligrams of
chromium per liter) or by more general
narrative standards applicable to a wide
set of pollutants. To assist states in
adopting water quality standards that
will meet with EPA’s approval,
Congress authorized EPA to develop
and publish recommended criteria for
water quality that accurately reflect ““the
latest scientific knowledge.” 33 U.S.C.
1314(a). Water quality standards are not
self-implementing; they are
implemented through permits, such as
the section 402 permit or the section
404 permit. 33 U.S.C. 1311(b)(1)(C); 40
CFR 122.44(d), 230.10(b).

Section 401 Water Quality
Certification

State water quality standards are
incorporated into all federal Clean
Water Act permits through section 401,
which requires each applicant to submit

4833 U.S.C. 1311.

4933 U.S.C. 1342.

5033 U.S.C. 1344.

5133 U.S.C. 1313.

52EPA may treat an eligible federally-recognized
Indian tribe in the same manner as a state for
implementing and managing certain environmental
programs, including under the Clean Water Act.

a certification from the affected state
that the discharge will be consistent
with state water quality requirements.
33 U.S.C. 1341(a)(1). Thus, section 401
provides states with a veto over federal
permits that may allow exceedances of
state water quality standards. It also
empowers states to impose and enforce
water quality standards that are more
stringent than those required by federal
law. 33 U.S.C. 1370.

Section 402 National Pollutant
Discharge Elimination System (NPDES)

Section 402 of the Clean Water Act
governs discharges of pollutants other
than dredged or fill material into waters
of the United States. Permits issued
under the authority of section 402 are
known as NPDES permits. They
typically contain numerical limits
called effluent limitations that restrict
the amounts of specified pollutants that
may be discharged. NPDES permits
must contain technology-based effluent
limits and any more stringent water
quality-based effluent limits necessary
to meet applicable state water quality
standards. 33 U.S.C. 1311(b)(1)(A) and
(C), 33 U.S.C. 1342(a); 40 CFR
122.44(a)(1) and (d)(1). Water quality-
based effluent limitations are required
for all pollutants that the permitting
authority determines “are or may be
discharged at a level [that] will cause,
have the reasonable potential to cause,
or contribute an excursion above any
[applicable] water quality standard,
including State narrative criteria for
water quality.” 40 CFR 122.44(d)(1)(i).
The procedure for determining the need
for water quality-based effluent limits is
called a reasonable potential analysis, or
“RPA.”

Section 402 permits are issued by
EPA unless the state has an approved
program whereby the state issues the
permits, subject to EPA oversight. 33
U.S.C. 1342(b)(e); 551 U.S. 644, 650-651
(2007). The state must submit draft
permits to EPA for review, and EPA may
object to a proposed permit that is not
consistent with the Clean Water Act and
federal regulations. 33 U.S.C. 1342(d);
40 CFR 123.43 and 123.44. If the state
does not adequately address EPA’s
objections, EPA may assume the
authority to issue the permit. 33 U.S.C.
1342(d)(4). EPA’s procedures for the
review of state-issued permits are set
forth in regulations at 40 CFR 123.44
and in memoranda of agreement with
the states.

Section 404 Permits

Section 404(a) of the Clean Water Act
authorizes the Secretary of the Army,
acting through the U.S. Army Corps of
Engineers (ACE or the Corps), to “issue
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permits . . . for the discharge of
dredged or fill material into the
navigable waters at specified disposal
sites.” 33 U.S.C. 1344(a). By this
authority, the ACE regulates discharges
of dredged and fill material into waters
of the United States in connection with
surface coal mining and reclamation
operations. The ACE’s regulations
governing section 404 permit
procedures are set forth at 33 CFR part
325.

Although the ACE is the permitting
authority under section 404, EPA has an
important role in the permitting process.
Section 404(b) of the Clean Water Act
requires that permitting decisions
comply with guidelines developed by
EPA in conjunction with the ACE.
These guidelines, which are referred to
as the “404(b)(1) Guidelines,” are
codified in 40 CFR part 230. Among
other things, the 404(b)(1) Guidelines
prohibit the discharge of fill if it would
cause or contribute to a violation of a
water quality standard or cause or
contribute to significant degradation of
the waters of the United States. 40 CFR
230.10(b), (c)(1) through (c)(3). The
404(b)(1) Guidelines require the ACE to
analyze more than 15 different factors
that could be impacted by the proposed
action, including substrate, suspended
particulates, turbidity, water quality,
water circulation, water level
fluctuations, salinity gradients,
threatened and endangered species,
aquatic organisms in the food web, other
wildlife special aquatic sites, water
supplies, fisheries, recreation,
aesthetics, and parks. 40 CFR 230(c)
through (f). The 404(b)(1) Guidelines
provide that the ACE must ensure that
the proposed discharges would not
cause or contribute to significant
adverse effects on human health or
welfare, aquatic life, or aquatic
ecosystems. 40 CFR 230.10(c)(1) through
(c)(3).

Before the ACE may issue a section
404 permit, it must provide notice to the
public, EPA, and other resource
agencies, which may provide comments
to the ACE for consideration. 33 CFR
325.3(d). In addition, the ACE and EPA
have entered into a Memorandum of
Agreement (MOA) as directed by section
404(q) of the Clean Water Act, 33 U.S.C.
1344(q), that expressly recognizes that
“the EPA has an important role in the
Department of the Army Regulatory
Program under the Clean Water Act[.]”
The MOA provides that “[p]ursuant to
its authority under section 404(b)(1) of
the Clean Water Act, the EPA may
provide comments to the Corps
identifying its views regarding
compliance with the section 404(b)(1)
Guidelines” and ““[t]he Corps will fully

consider EPA’s comments when
determining [compliance] with the
National Environmental Policy Act, and
other relevant statutes, regulations, and
policies.” Id.

In addition, section 404(c) of the
Clean Water Act provides EPA with the
authority to prohibit, withdraw, deny,
or restrict the specification of disposal
sites that would otherwise be authorized
by a section 404 permit. This provision
is often referred to as EPA’s permit veto
authority.

The ACE reviews individual permit
applications under section 404(a) of the
Clean Water Act on a case-by-case basis.
33 U.S.C. 1344(a). Individual permits
may be issued or denied after a review
involving, among other things, site-
specific documentation and analysis,
opportunity for public hearing, public
interest review, and a formal
determination that the permit is lawful
and warranted. 33 CFR parts 320, 323,
and 325.

Not every discharge is of such
significance that an individual
evaluation of the discharge’s
environmental effects is necessary.
Instead, section 404(e) of the Clean
Water Act authorizes the Secretary of
the Army to issue general permits for
categories of activities involving
discharges of dredged or fill material
that, as a group, have only minimal
impacts on the waters of the United
States. The ACE can issue these general
permits (as well as individual permits)
on a state, regional, or nationwide basis.
The ACE refers to general permits
issued on a nationwide basis as
“nationwide permits” (NWP). NWPs
must be reviewed reissued every 5 years
to remain valid. The ACE last reissued
the NWPs on February 21, 2012 (77 FR
10184).

NWP 21, Surface Coal Mining
Activities, provides authorization for
the discharge of dredged or fill material
into waters of the United States when
those discharges are associated with
surface coal mining activities. The
permittee must submit a
preconstruction notification to the ACE
district engineer and receive written
authorization prior to commencing the
activity. The ACE review of
preconstruction notifications under
NWP 21 is focused on the individual
and cumulative adverse effects to the
aquatic environment and on
determining appropriate mitigation
should mitigation be necessary. The
ACE review does not extend to upland
areas or the mining operation as a
whole.

To qualify for NWP 21, an activity
must meet all of the following criteria:

(1) The activities are already
authorized or are currently being
processed by a SMCRA-approved state
program or an integrated permit
processing procedure by the Department
of the Interior.

(2) The discharge will not cause the
loss of more than V2 acre of non-tidal
waters of the United States, including
the loss of no more than 300 linear feet
of streambed, unless, for intermittent
and ephemeral streambeds, the ACE
district engineer waives the 300-linear-
foot limit by making a written
determination concluding that the
discharge will result in minimal
individual and cumulative adverse
effects.

(3) The discharge is not associated
with the construction of valley fills
which are fill structures associated with
surface coal mining activities that are
typically constructed within valleys
associated with steep, mountainous
terrain.

Any surface mining activity that does
not meet all three criteria must apply for
an individual permit instead unless the
activity qualifies for NWP 49 as
discussed below.

Two other NWPs may apply to coal
mining activities under SMCRA.

NWP 49, Coal Remining Activities,
applies to discharges of dredged or fill
material into non-tidal waters of the
United States when those discharges are
associated with the remining and
reclamation of lands that were
previously mined for coal. The activities
must already be authorized by the
SMCRA regulatory authority or be in
process as part of an integrated permit
processing procedure under SMCRA.

The permittee may conduct new coal
mining activities in conjunction with
the remining activities when he or she
clearly demonstrates to the ACE that the
overall mining plan will result in a net
increase in aquatic resource functions.
The ACE will consider the SMCRA
regulatory authority’s decision regarding
the amount of currently undisturbed
adjacent lands needed to facilitate the
remining and reclamation of the
previously mined area. The total area
disturbed by new mining must not
exceed 40 percent of the total acreage
covered by both the remined area and
the additional area necessary to carry
out the reclamation of the previously
mined area. The permittee must submit
a pre-construction notification and a
document describing how the overall
mining plan will result in a net increase
in aquatic resource functions to the
district engineer and receive written
authorization prior to commencing the
activity.
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NWP 50, Underground Coal Mining
Activities, applies to discharges of
dredged or fill material into non-tidal
waters of the United States when those
discharges are associated with the
remining and reclamation of lands that
were previously mined for coal. The
activities must already be authorized by
the SMCRA regulatory authority or be in
process as part of an integrated permit
processing procedure under SMCRA.

The discharge must not cause the loss
of greater than 2 acre of non-tidal
waters of the United States, including
the loss of no more than 300 linear feet
of stream bed, unless, for intermittent
and ephemeral streambeds, the ACE
district engineer waives the 300-linear-
foot limit by making a written
determination concluding that the
discharge will result in minimal adverse
effects. This NWP does not authorize
coal preparation and processing
activities outside the minesite or
discharges into nontidal wetlands
adjacent to tidal waters. The permittee
must submit a pre-construction
notification to the ACE district engineer
and receive written authorization prior
to commencing the activity.

V. What provisions of SMCRA provide
legal authority for the proposed rule?

This proposed rule would more
completely implement SMCRA’s
permitting requirements and
performance standards and better
achieve the purposes of SMCRA as set
forth in section 102 of the Act.53 It is
intended to balance all relevant
purposes of the Act, which include
ensuring that surface coal mining
operations are conducted in a manner
that protects the environment,
establishing a nationwide program to
protect society and the environment
from the adverse effects of surface coal
mining operations, and ensuring a coal
supply adequate for our Nation’s energy
needs.

Our proposed rule is intended to
address the adverse impacts and needs
discussed in Parts II and III of this
preamble by adding specificity to and
otherwise revising our existing
regulations to more completely
implement various provisions of
SMCRA, including, but not limited to:

Section 101(c),>* in which Congress
finds that “many surface coal mining
operations result in disturbances of
surface areas that burden and adversely
affect commerce and the public welfare
by * * * polluting the water, by
destroying fish and wildlife habitats, by
impairing natural beauty, * * * and by

5330 U.S.C. 1202.
5430 U.S.C. 1201(c).

counteracting governmental programs
and efforts to conserve soil, water, and
other natural resources.”

Section 102(a),>5 which provides that
one of the purposes of the Act is to
“establish a nationwide program to
protect society and the environment
from the adverse effects of surface coal
mining operations.”

Section 102(d),>6 which provides that
one of the purposes of the Act is to
“assure that surface coal mining
operations are so conducted as to
protect the environment.”

Section 102(f),57 which provides that
one of the purposes of the Act is to
“strike a balance between protection of
the environment and agricultural
productivity and the Nation’s need for
coal as an essential source of energy.”

Section 102(m),38 which provides that
the Secretary, wherever necessary,
‘“exercise the full reach of Federal
constitutional powers to insure the
protection of the public interest through
effective control of surface coal mining
operations.”

Section 201(c)(2),59 which provides
that the Secretary, acting through
OSMRE, will “‘publish and promulgate
such rules and regulations as may be
necessary to carry out the purposes and
provisions of this Act.”

Section 510(b)(2),6° which provides
that the regulatory authority may not
approve a permit application unless it
first finds that ““the applicant has
demonstrated that reclamation as
required by this Act and the State or
Federal program can be accomplished
under the reclamation plan contained in
the permit application.”

Section 510(b)(3),6* which provides
that the regulatory authority may not
approve a permit application unless it
first finds that the proposed operation
“has been designed to prevent material
damage to the hydrologic balance
outside the permit area.”

Section 515(b)(2),52 which requires
that the permittee restore land affected
by surface coal mining and reclamation
operations “to a condition capable of
supporting the uses which it was
capable of supporting prior to mining.”
This paragraph also allows restoration
to a condition capable of supporting
“higher or better uses of which there is
reasonable likelihood,” provided certain
conditions relating to public health or

5530 U.S.C. 1202(a).
5630 U.S.C. 1202
5730 U.S.C. 1202
5830 U.S.C. 1202
5930 U.S.C. 1211
6030 U.S.C. 1260
6130 U.S.C. 1260
6230 U.S.C. 1265

safety, water pollution, and consistency
with land use policies, plans, and legal
requirements are met.

Section 515(b)(10),%3 which requires
that surface coal mining and
reclamation operations ‘“‘minimize the
disturbances to the prevailing
hydrologic balance at the mine site and
in associated offsite areas and to the
quality and quantity of water in surface
and ground water systems both during
and after surface coal mining operations
and during reclamation.” Section
516(b)(9) 64 contains similar provisions
applicable to underground mining
operations.

Section 515(b)(19),55 which requires
that surface coal mining and
reclamation operations “establish on the
regraded areas, and all other lands
affected, a diverse, effective, and
permanent vegetative cover of the same
seasonal variety native to the area of
land to be affected and capable of self-
regeneration and plant succession at
least equal in extent of cover to the
natural vegetation of the area; except
that introduced species may be used in
the revegetation process where desirable
and necessary to achieve the approved
postmining land use plan.” Section
516(b)(6) 6 contains generally similar
provisions applicable to underground
mining operations.

Section 515(b)(22)(A),8” which
requires that all excess spoil material be
“transported and placed in a controlled
manner in position for concurrent
compaction and in such a way to assure
mass stability and to prevent mass
movement.”

Section 515(b)(23),8 which requires
that surface coal mining and
reclamation operations ‘“meet such
other criteria as are necessary to achieve
reclamation in accordance with the
purposes of this Act, taking into
consideration the physical,
climatological, and other characteristics
of the site.”

Section 515(b)(24),5° which provides
that surface coal mining and
reclamation operations must, “to the
extent possible using the best
technology currently available,
minimize disturbances and adverse
impacts of the operation on fish,
wildlife, and related environmental
values, and achieve enhancement of
such resources where practicable.”
Section 516(b)(11) 79 contains similar

6330 U.S.C. 1265

(b)(10).
6430 U.S.C. 1266(b)(9).
6530 U.S.C. 1265(b)(19).
6630 U.S.C. 1266(b)(6).
6730 U.S.C. 1265(b)(22)(A).
6830 U.S.C. 1265(b)(23).
6930 U.S.C. 1265(b)(24).
7030 U.S.C. 1266(b)(11).
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provisions for underground mining
operations.

Finally, section 702(a) of SMCRA 71
provides that “[n]othing in this Act
shall be construed as superseding,
amending, modifying, or repealing” the
Clean Water Act, any rule or regulation
adopted under the Clean Water Act, or
any state laws enacted pursuant to the
Clean Water Act. While this provision
does not provide rulemaking authority,
it does place limits on rulemaking under
SMCRA.

VI. What is the history of our regulation
of coal mining in relation to buffer
zones for streams?

The U.S. House of Representatives
first passed a bill (H.R. 6482) to regulate
surface coal mining operations in 1972.
Section 9(a) of that bill included a flat
prohibition on mining within 100 feet of
any “‘body of water, stream, pond, or
lake to which the public enjoys use and
access, or other private property.”
However, the bill never became law and
the provision did not appear in either
the House or Senate versions of the bills
that ultimately became SMCRA.
Therefore, nothing in SMCRA
specifically establishes or requires a
buffer zone for streams, although
sections 515(b)(24) and 516(b)(11) of
SMCRA 72 require that mining
operations minimize disturbances and
adverse impacts on fish, wildlife, and
related environmental values to the
extent possible using the best
technology currently available. We have
consistently interpreted those and other
provisions of SMCRA as meaning that
protection of perennial and intermittent
streams, with their intrinsic value to
fish and wildlife, is an important
element of the environmental protection
regime that SMCRA established. Since
the enactment of SMCRA, we have
adopted four sets of regulations, which
we discuss below, that included the
concept of a buffer zone for streams.

The 1977 Stream Buffer Zone Rule

In 1977, we published initial
regulatory program regulations
providing that no land within 100 feet
of an intermittent or perennial stream
could be disturbed by surface coal
mining and reclamation operations
unless the regulatory authority
specifically authorizes those operations.
See 30 CFR 715.17(d)(3) and 717.17(d),
as published at 42 FR 62639, 62686,
62697 (Dec. 13, 1977). We stated that we
adopted that rule as a means “‘to protect
stream channels from abnormal
erosion” from nearby upslope mining

7130 U.S.C. 1292(a).
7230 U.S.C. 1265(b)(24) and 1266(b)(11).

activities.”3 However, that rule, which
applies only to the now-limited subset
of surface coal mining and reclamation
operations subject to the initial
regulatory program, does not specify the
conditions under which the regulatory
authority may authorize surface coal
mining operations within the buffer
zone.

The 1979 Stream Buffer Zone Rule

In 1979, we published the original
version of our permanent regulatory
program regulations. Those regulations,
as codified at 30 CFR 816.57 and 817.57,
provided that, with the exception of
stream diversions, the surface of land
within 100 feet of a perennial stream or
a non-perennial stream with a biological
community could not be disturbed by
surface mining activities or surface
operations and facilities associated with
an underground mine unless the
regulatory authority specifically
authorized mining-related activities
closer to or through the stream. Under
the regulations, the regulatory authority
could grant that authorization only after
making a finding that the original
stream channel would be restored and
that, during and after the mining, the
water quantity and quality in the section
of the stream within 100 feet of the
mining activities would not be
adversely affected.

Paragraph (c) of these rules provided
that a biological community existed if,
at any time, the stream contained an
assemblage of two or more species of
arthropods or molluscan animals that
were adapted to flowing water for all or
part of their life cycle, dependent upon
a flowing water habitat, reproducing or
could reasonably be expected to
reproduce in the water body where they
are found, and longer than two
millimeters at some stage of the part of
their life cycle spent in the flowing
water habitat. See 44 FR 14902, 15175
(Mar. 13, 1979).

The preamble to the 1979 rules
explains that the purpose of the revised
rules was to implement paragraphs
(b)(10) and (b)(24) of section 515 of the
Act.74 It states that “[bluffer zones are
required to protect streams from the
adverse effects of sedimentation and
from gross disturbance of stream
channels,” but that “if operations can be
conducted within 100 feet of a stream in
an environmentally acceptable manner,
they may be approved.” 75 In addition,
it states that “[t|he 100-foot limit is
based on typical distances that should
be maintained to protect stream

73]d. at 62652.
74Id. at 15176.
75d.

channels from sedimentation,” but that,
while the 100-foot standard provides a
simple rule for enforcement purposes,
“‘site-specific variation should be made
available when the regulatory authority
has an objective basis for either
increasing or decreasing the width of
the buffer zone.” 76

The 1983 Stream Buffer Zone Rule

In 1983, we revised 30 CFR 816.57
and 817.57 by deleting the requirement
to restore the original stream channel.
We also replaced the biological
community criterion for determining
which non-perennial streams are
protected under the rule with a
requirement for protection of all
perennial and intermittent streams. We
redefined an intermittent stream as a
stream or reach of a stream that (a)
drains a watershed of at least one square
mile or (b) is below the local water table
for at least some part of the year and
obtains its flow from both surface runoff
and groundwater discharge. Finally, we
replaced the 1979 finding with a
requirement that the regulatory
authority find that the proposed mining
activities would not cause or contribute
to a violation of applicable state or
federal water quality standards and
would not adversely affect the quantity
or quality of the water in the stream or
the other environmental resources of the
stream. See 48 FR 30312, 30327-30328
(Jun. 30, 1983).

In 1983, we also adopted revised
performance standards for coal
preparation plants not located within
the permit area of a mine. At that time,
we decided not to apply the stream
buffer zone rule to those preparation
plants. See 30 CFR 827.12 and the
preamble to those rules at 48 FR 20399
(May 5, 1983).

The preamble to the 1983 stream
buffer zone rules reiterates the general
rationale for adoption of a stream buffer
zone rule that we specified in the
preamble to the 1979 rules. In addition,
it identifies the reason for replacing the
biological community criterion with the
intermittent stream threshold as a
matter of improving the ease of
administration and eliminating the
possibility of applying the rule to
ephemeral streams:

The biological-community standard was
confusing to apply since there are areas with
ephemeral surface waters of little biological
or hydrologic significance which, at some
time of the year, contain a biological
community as defined by previous
§816.57(c). Thus, much confusion arose
when operators attempted to apply the
previous rule’s standards to springs, seeps,

76 Id. at 15176-15177.
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ponding areas, and ephemeral streams. While
some small biological communities which
contribute to the overall production of
downstream ecosystems will be excluded
from special buffer-zone protection under
final § 816.57(a), the purposes of Section
515(b)(24) of the Act will best be achieved by
providing a buffer zone for those streams
with more significant environmental-
resource values.””

Referring to those streams that would
not be protected by 30 CFR 816.57, i.e.,
ephemeral streams, the preamble further
states that “[i]t is impossible to conduct
surface mining without disturbing a
number of minor natural streams,
including some which contain biota.” 78
Referring to those streams that would be
protected by 30 CFR 816.57, i.e.,
perennial and intermittent streams, the
preamble also states that “‘surface coal
mining operations will be permissible as
long as environmental protection will be
afforded to those streams with more
significant environmental-resource
value.” 79 The preamble further
provides that the revised rules “also
recognize that intermittent and
perennial streams generally have
environmental-resource values worthy
of protection under Section 515(b)(24)
of the Act.” 80 In addition, the preamble
notes that “[a]lthough final § 816.57 is
intended to protect significant biological
values in streams, the primary objective
of the rule is to provide protection for
the hydrologic balance and related
environmental values of perennial and
intermittent streams’.81 It further states
that “[t]he 100-foot limit is used to
protect streams from sedimentation and
help preserve riparian vegetation and
aquatic habitats.” 82

We also stated that we removed the
requirement to restore the original
stream channel in deference to the
stream-channel diversion requirements
of 30 CFR 816.43 and 817.43 and to
clarify that there does not have to be a
stream diversion for mining to occur
inside the buffer zone.83

Finally, the preamble states that we
expanded the finding in 30 CFR
816.57(a)(1) to include environmental
resources of the stream other than water
quantity and quality to clarify “that

7748 FR 30313 (Jun. 30 1983). Based upon
additional scientific information developed over the
last 30 years, we no longer concur with this
characterization of the significance of ephemeral
streams.

78 Id.

79Id.

80 Id. at 30312.

81]d. at 30313. However, as discussed in Part II
and elsewhere in this preamble, implementation of
the 1983 rule has not resulted in uniform or
consistent achievement of this primary objective.

82 Id. at 30314.

83]d.

regulatory authorities will be allowed to
consider factors other than water
quantity and quality in making buffer-
zone determinations” and ““to provide a
more accurate reflection of the
objectives of Sections 515(b)(10) and
515(b)(24) of the Act.” 84 In fact, the
language of the revised finding not only
allowed regulatory authorities to
consider environmental resources of the
stream other than water quantity and
quality, it required that they do so.

The National Wildlife Federation
challenged this regulation as being
inconsistent with sections 515(b)(10)
and (24) of the Act, primarily because it
deleted the biological community
criterion for non-perennial stream
protection. However, the court rejected
that challenge, finding without
elaboration that the “regulation is not in
conflict with either section 515(b)(10) or
515(b)(24).”” 85 The court also noted that
the Secretary had properly justified the
rule change on the grounds that the
previous rule was confusing and
difficult to apply without protecting
areas of little biological significance.

Industry also challenged the 1983
version of 30 CFR 817.57(a) to the extent
that it included all underground mining
activities. However, industry withdrew
its challenge when the Secretary
stipulated that the rule would apply
only to surface lands and surface
activities associated with underground
mining.86

Historically, we and some state
regulatory authorities applied the 1983
stream buffer zone rule in a manner that
allowed the placement of excess spoil
fills, refuse piles, slurry impoundments,
and sedimentation ponds in intermittent
and perennial streams within the permit
area. However, as discussed at length in
the preamble to a 2004 proposed rule,8?
which we never finalized, there has
been considerable controversy over the
proper interpretation of both the Clean
Water Act and our 1983 rules as they
apply to the placement of fill material
in or near perennial and intermittent
streams.

One interpretation of the 1983 stream
buffer zone rules appears in our annual
oversight reports for West Virginia for
1999 and 2000, which state that the
stream buffer zone rule does not apply
to the footprint of a fill placed in a
perennial or intermittent stream as part
of a surface coal mining operation. On
June 4, 1999, in West Virginia Highlands

84]d. at 30316.

85 In re: Permanent Surface Mining Regulation
Litigation II-Round II, 21 ERC 1725, 1741-1742
(D.D.C. 1984).

86 See footnote 21, id. at 1741.

87 See 69 FR 1038-1042 (Jan. 7, 2004).

Conservancy v. Babbitt, Civ. No.
1:99CV01423 (D.D.C.), the plaintiffs
challenged the validity of that
interpretation, alleging that it
constituted rulemaking in violation of
the Administrative Procedure Act.

However, on August 9, 1999, OSMRE,
the U.S. Army Corps of Engineers, EPA,
and the West Virginia Division of
Environmental Protection (WVDEP)
signed a memorandum of understanding
(MOU) in which all four agencies in
effect agreed to an interpretation that
allowed valley fills in intermittent or
perennial streams to be approved only
if the buffer zone findings were made
for the filled stream segments. The MOU
also stated that the Clean Water Act
Section 404(b)(1) Guidelines at 40 CFR
part 230 contain requirements
comparable to the findings required by
the combination of OSMRE’s 1983
stream buffer zone rule and the West
Virginia stream buffer zone rule.
Consequently, the MOU found that,
“where a proposed fill is consistent
with the requirements of the Section
404(b)(1) Guidelines and applicable
requirements for Section 401
certification of compliance with water
quality standards, the fill would also
satisfy the criteria for granting a stream
buffer zone variance under SMCRA and
WVDEP regulations.” 88 As a result of
the signing of the MOU, the court
approved an unopposed motion to
dismiss the case mentioned above 89 as
moot in an order filed September 23,
1999.

In a lawsuit filed in the U.S. District
Court for the Southern District of West
Virginia in July 1998, plaintiffs asserted
that the 1983 stream buffer zone rule
should be interpreted to allow mining
activities through a perennial or
intermittent stream or within the buffer
zone for a perennial or intermittent
stream only if the activities are minor
incursions.?? They argued that the rule
did not allow substantial segments of a
perennial or intermittent stream to be
buried underneath excess spoil fills or
other mining-related structures.?1 On
October 20, 1999, the district court
ruled in favor of the plaintiffs on this

88 Memorandum Of Understanding among the
U.S. Office of Surface Mining, U.S. Environmental
Protection Agency, U.S. Army Corps of Engineers,
and West Virginia Division Of Environmental
Protection for the Purpose of Clarifying the
Application of Regulations Related to Stream Buffer
Zones under the Surface Mining Control and
Reclamation Act for Surface Coal Mining
Operations that Result in Valley Fills, August 9,
1999, p. 4.

89 West Virginia Highlands Conservancy v.
Babbitt, Civ. No. 1:99CV01423 (D.D.C.).

90 See Bragg v. Robertson, 72 F. Supp. 2d 642,
660—663 (S.D. W. Va. 1999).

91[d.
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point, holding that the West Virginia
version of the stream buffer zone rule
applies to all segments of a stream,
including those segments within the
footprint of an excess spoil fill, not just
to the stream as a whole.92 The court
stated that the construction of fills in
perennial or intermittent streams is
inconsistent with the language of the
West Virginia counterpart to 30 CFR
816.57(a)(1), which provides that the
regulatory authority may authorize
surface mining activities within a
stream buffer zone only after making
certain findings, including a finding that
the proposed activities would not
“adversely affect the normal flow or
gradient of the stream, adversely affect
fish migration or related environmental
values, materially damage the water
quantity or quality of the stream
. . . .7 93 The court also concluded that,
contrary to the August 1999 MOU,
satisfaction of the Section 404(b)(1)
Guidelines is not equivalent to
satisfaction of the SMCRA buffer zone
rule.94

On appeal, the U.S. Court of Appeals
for the Fourth Circuit vacated the
judgment of the district court and
remanded the case with instructions to
dismiss the counts concerning the
stream buffer zone rule as barred by the
Eleventh Amendment to the U.S.
Constitution. See Bragg v. West Virginia
Coal Ass’n, 248 F.3d 275, 296 (4th Cir.
2001), cert. denied, 534 U.S. 1113
(2002). While the Fourth Circuit did not
interpret the 1983 version of the stream
buffer zone rule, the brief for the federal
appellants in that case included another
interpretation of the regulation in their
brief. In sum, the federal appellants
supported an interpretation based on
the district court decision and stated
that 30 CFR 816.57 “prohibits the burial
of substantial portions of intermittent
and perennial streams beneath excess
mining spoil.” 95

In a different case related to the
issuance of a nationwide section 404
permit under the Clean Water Act, the
U.S. District Gourt for the Southern
District of West Virginia stated in an
opinion that SMCRA and the 1983
stream buffer zone rule do not authorize

92]d.

93 ]d. at 650-653, 661. In a related matter, a
consent decree filed on January 3, 2000, and
approved on February 17, 2000, stated that the West
Virginia stream buffer zone rules only apply
downstream from the toes of downstream faces of
embankments of sediment control structures in
perennial and intermittent streams. Bragg v.
Robertson, 83 F. Supp. 2d 713, 718 n.4 (S.D. W. Va.
2000).

94 Id. at 660.

95 Brief for Federal Appellants at 2, Bragg v. West
Virginia Coal Ass’n, 248 F.3d 275 (4th Cir. 2001)
(No. 99-2683) (footnote omitted).

disposal of overburden in streams:
“SMCRA contains no provision
authorizing disposal of overburden
waste in streams, a conclusion further
supported by the buffer zone rule.”” 96
Yet, on appeal, the U.S. Court of
Appeals for the Fourth Circuit rejected
the district court’s conclusion, stating
that “SMCRA does not prohibit the
discharge of surface coal mining excess
spoil in waters of the United States.” 97
The court further stated that “it is
beyond dispute that SMCRA recognizes
the possibility of placing excess spoil
material in waters of the United States
even though those materials do not have
a beneficial purpose.” 98

In subsequent litigation, the federal
appellants stated that “OSM has
historically interpreted its ‘stream buffer
zone’ rule . . . to allow for the
construction of valley fills in
intermittent and perennial streams, even
if such fills cover a stream segment. The
traditional interpretation of the [stream
buffer zone] is in harmony with this
Court’s decision in Rivenburgh.” 99
Additionally, the U.S. Court of Appeals
for the Fourth Circuit has discussed
SMCRA’s role in the regulation of valley
fills in the context of a challenge to
individual permits under section 404 of
the Clean Water Act.1°° See Ohio Valley
Envtl. Coal. v. Aracoma Coal Co., 556
F.3d 177, 195 (4th Cir. 2009) (“‘Congress
clearly contemplated that the regulation
of the disposal of excess spoil and the
creation of valley fills falls under the
SMCRA rubric.”).

The 2008 Rule

In 2004, we proposed a rule to revise
the 1983 version of the stream buffer
zone rule in order “to clarify the
circumstances in which mining
activities such as the construction of
excess spoil fills may be allowed within
the [stream buffer zone]”.101 Although
we abandoned this proposed rule, we
proposed another rule in 2007, in part
“to end the ambiguity in interpretation
of the stream buffer zone rules and to
ensure that regulatory authorities, mine
operators, other governmental entities,

96 Kentuckians for the Commonwealth, Inc. v.
Rivenburgh, 204 F. Supp. 2d 927, 942 (S.D. W. Va.
2002).

97 Kentuckians for the Commonwealth, Inc. v.
Rivenburgh, 317 F.3d 425, 442 (4th Cir. 2003).

98 Id. at 443. The preamble to a proposed rule,
which we published on January 7, 2004, but which
we never adopted in final form, contains additional
discussion of litigation and related matters arising
from the 1983 stream buffer zone rule through 2003.
See especially Part I.B.1. at 69 FR 1038-1040.

99 Corrected Brief for Federal Appellants at 9 n.2,
Ohio Valley Envtl. Coal. v. Bulen, 556 F.3d 177 (4th
Cir. 2009) (Nos. 04-2129 (L), 042137, 04—2402)
(footnote omitted).

10033 U.S.C. 1344.

10169 FR 1039-1040 (Jan. 7, 2004).

landowners, and citizens all can have a
common understanding of what the
stream buffer zone rules do and do not
require, consistent with underlying
statutory authority.”” 102

We subsequently adopted a final rule
that revised the circumstances under
which mining activities may be
conducted in or near perennial or
intermittent streams and established
new requirements for the creation and
disposal of excess spoil and coal mine
waste. Among other things, the rule
required that mining operations be
designed to minimize the creation of
excess spoil and that permit applicants
consider a range of reasonable
alternatives to the disposal of excess
spoil and coal mine waste in perennial
or intermittent streams or their buffer
zones and select the alternative with the
least overall adverse impact on fish,
wildlife, and related environmental
values. With respect to activities in the
stream itself, it replaced the findings in
the 1983 rule with a requirement for a
finding that avoiding disturbance of the
stream is not reasonably possible. It also
required a demonstration of compliance
with the Clean Water Act before the
permittee initiates mining activities in a
perennial or intermittent stream if those
activities require authorization or
certification under the Clean Water Act.
With respect to activities confined to the
stream buffer zone, the rule replaced the
findings in the 1983 rule with a
requirement for a finding that avoiding
disturbance of land within 100 feet of
the stream either is not reasonably
possible or is not necessary to meet the
fish and wildlife and hydrologic balance
protection requirements of the
regulatory program. That rule, which we
refer to in this preamble as the 2008
rule, took effect January 12, 2009. For a
more detailed history of the 2008 rule,
please refer to the discussion in the
preamble to that rule.103

Litigation Concerning the 2008 Rule

Shortly after publication of the 2008
rule, ten environmental organizations
challenged the validity of the rule. See
Coal River Mountain Watch v. Salazar
(““Coal River”), No. 08—2212 (D.D.C.,
filed Dec. 22, 2008) and National Parks
Conservation Ass’n v. Salazar
(“NPCA”), No. 09-115 (D.D.C,, filed Jan.
16, 2009).

In NPCA, the Federal Government
filed a motion on April 27, 2009, for
voluntary remand and vacatur of the
2008 rule. The motion was based on the
Secretary’s determination that OSMRE

10272 FR 48890, 48892 (Aug. 24, 2007).
103 See 73 FR 75814, 75816-75818 (Dec. 12,
2008).
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erred in failing to initiate consultation
with the U.S. Fish and Wildlife Service
(FWS or the Service) under section
7(a)(2) of the Endangered Species Act,
16 U.S.C. 1536(a)(2), to evaluate
possible effects of the 2008 rule on
threatened and endangered species. In
Coal River, the Federal Government
filed a motion on April 28, 2009, to
dismiss the complaint as moot if the
court granted the motion in NPCA.

On August 12, 2009, the court denied
the Federal Government’s motion in
NPCA, holding that, absent a ruling on
the merits, significant new evidence, or
consent of all the parties, a grant of
vacatur would allow the government to
improperly bypass the procedures set
forth in the Administrative Procedure
Act, 5 U.S.C. 551 et seq., for repealing
an agency rule. On the same date, the
court denied the Federal Government’s
motion to dismiss in Coal River. See
Nat’l Parks Conservation Ass’n v.
Salazar, 660 F. Supp. 2d 3, 4 (D.D.C.
2009).

On March 19, 2010, the parties
involved in the NPCA and Coal River
litigation signed a settlement agreement
in which the Secretary agreed to make
best efforts to sign a proposed rule to
amend or replace the 2008 rule within
a year and sign a final rule within
approximately 18 months. On April 2,
2010, the court granted the parties’
motion to hold in abeyance further
judicial proceedings concerning the
2008 rule to allow time for us to
conduct this rulemaking. However, for a
variety of reasons, the Secretary had not
yet published a proposed rule as of the
beginning of 2013. Given this delay, on
March 19, 2013, the court granted the
plaintiffs’ motions to resume the
litigation.

On February 20, 2014, the court
vacated the 2008 rule because “OSM’s
determination that the revisions to the
stream protection rule encompassed by
the 2008 Rule would have no effect on
threatened and endangered species or
critical habitat was not a rational
conclusion” and that therefore our
failure to initiate consultation on the
2008 rule was a violation of section
7(a)(2) of the Endangered Species Act.
NPCA v. Jewell, 2014 U.S. Dist. LEXIS
152383, at * 13—* 14 (D.D.C. Feb. 20,
2014).104 Given the court’s ruling in
NPCA, the court determined that ‘“‘there
is no further relief that the court can
grant” in Coal River and dismissed that
case. Coal Riverv. Jewell, No. 08—2212,

104 Pursuant to Federal Rule of Civil Procedure
25(d), S.M.R. “Sally” Jewell was automatically
substituted for Ken Salazar as Secretary of the
Interior.

Memorandum Decision and Order of
Dismissal at 2.

The court in NPCA remanded the
vacated rule to us for further
proceedings consistent with the
decision.195 The court’s decision also
stated that vacatur of the 2008 rule
resulted in reinstatement of the rule in
effect before the vacated rule took
effect.106 In response, OSMRE published
a notice of vacatur in the Federal
Register.107 Therefore, the proposed
rule that we are publishing today uses
the pre-2008 rules as the baseline for all
proposed changes.

The 2009 Memorandum of
Understanding

As mentioned above, on June 11,
2009, the Secretary, the Administrator
of the EPA, and the Acting Assistant
Secretary of the Army (Civil Works)
entered into an MOU 198 implementing
an interagency action plan designed to
significantly reduce the harmful
environmental consequences of surface
coal mining operations in six
Appalachian states,109 while ensuring
that future mining remains consistent
with federal law. Among other things, in
the MOU we committed to review our
“existing regulatory authorities and
procedures to determine whether
regulatory modifications should be
proposed to better protect the
environment and public health from the
impacts of Appalachian surface coal
mining.” It also provides that, at a
minimum, we will consider revisions to
the 2008 rule and our regulatory
requirements concerning approximate
original contour.110

The proposed rule that we are
publishing today is, in part, the result of
our review of existing regulatory
authorities and procedures as promised
in the MOU. The proposed rule would
replace the vacated 2008 rule and the
reinstated pre-2008 rules. However, we
have decided not to propose any major
changes to our permitting requirements
and performance standards concerning
approximate original contour restoration

105 NPCA v. Jewell, U.S. Dist. LEXIS 152383 at
*22.

106 [d, at * 19.

107 See 79 FR 76227-76233 (Dec. 22, 2014).

108 The MOU can be viewed online at
www.osmre.gov/resources/mou/ASCM061109.pdf
(last accessed August 1, 2014).

109 Kentucky, Ohio, Pennsylvania, Tennessee,
Virginia, and West Virginia.

110 The MOU also stated that we would develop
guidance clarifying how the 1983 stream buffer
zone rule would be applied to reduce adverse
impacts on streams if the court granted the
Government’s motion in NPCA for remand and
vacatur of the 2008 rule. However, the court in
NPCA did not grant the specific motion mentioned
in the MOU. See Nat’] Parks Conservation Ass’n v.
Salazar, 660 F. Supp. 2d 3, 4 (D.D.C. 2009).

at this time because of cost concerns
and perceived difficulty of
implementation.111

The Advance Notice of Proposed
Rulemaking (ANPRM)

On November 30, 2009 (74 FR 62664—
64668), we published an advance notice
of proposed rulemaking, consistent with
the MOU and National Parks
Conservation Association v. Salazar,
660 F. Supp. 2d 3, 4 (D.D.C. 2009).
Specifically, the notice described ten
alternatives for revising the 2008 rule
and related rules and invited the public
to comment on those alternatives and to
suggest other ways that the 2008 rule
should be revised to better protect
streams and implement the MOU. We
also invited the public to identify
provisions of our regulations other than
the 2008 rule that should be revised to
better protect the environment and the
public from the impacts of Appalachian
surface coal mining. We received
approximately 32,750 comments during
the 30-day comment period.

After evaluating the comments that
we received on the ANPRM, re-
examining the 2008 rule, and re-
examining practices in and outside
Appalachia, we determined that
development of a comprehensive stream
protection rule would be the most
appropriate and effective method of
better achieving the purposes and
requirements of SMCRA as well as the
goals set forth in the MOU and the
ANPRM. Consequently, we are
proposing a rule that would identify
measures that mine operators and
SMCRA regulatory authorities must take
to prevent or minimize mining-related
impacts on streams and fish, wildlife
and related environmental values.

Thus, the scope of this proposed rule
is broader than the scope of the 2008
rule, which focused primarily on excess
spoil handling, coal mine waste
disposal, and activities conducted in or
near streams. Consistent with the
broader scope of the proposed rule, we
are preparing a new EIS, rather than
supplementing the EIS prepared for the
2008 rule. We also are consulting with
the U.S. Fish and Wildlife Service as
required by section 7 of the Endangered
Species Act. Furthermore, if we
determine that adoption of this
proposed rule may affect species under
the jurisdiction of the National Marine
Fisheries Service (NMFS), we will
consult with NMFS, which is

111 The draft EIS and draft regulatory impact
analysis for this rulemaking evaluate potential
changes to approximate original contour
requirements, including the addition of
landforming and digital modeling requirements, as
part of Alternative 4.


http://www.osmre.gov/resources/mou/ASCM061109.pdf

Federal Register/Vol. 80, No. 143/Monday, July 27, 2015/Proposed Rules

44451

responsible for administration and
enforcement of the Endangered Species
Act with respect to anadromous and
marine species.

Comments that we received in
response to the ANPRM differed as to
whether the proposed rule should be
national in scope or whether it should
be limited to central Appalachia or to
steep-slope mining operations. After
evaluating those comments, we have
decided to propose rules that are
national in scope because streams are
ecologically important regardless of
topography or where they are located in
the country. Measures to protect the
quality and quantity of streamflow, both
from surface sources and groundwater
discharges, are likewise important
regardless of topography or location. In
addition, section 101(g) of SMCRA
states that ““[national] surface mining
and reclamation standards are essential
in order to insure that competition in
interstate commerce among sellers of
coal produced in different States will
not be used to undermine the ability of
the several States to improve and
maintain adequate standards on coal
mining operations within their
borders.” In other words, national
standards are necessary because they
define a set of environmental protection
requirements that a state cannot relax as
an incentive to coal producers to either
continue to mine coal in the state or to
relocate to the state.

Protecting our water resources and
preventing water pollution is important
everywhere, especially in the arid and
semiarid West and portions of the
country that are experiencing droughts.
There is a need for consistent,
scientifically-valid documentation of
the premining physical, chemical, and
biological condition of streams and the
impacts of mining and reclamation on
those streams. All permits should
include plans for stream protection or
restoration that require use of best
practices to either maintain the
ecological condition of streams or
restore both the physical form and the
ecological function of affected streams.
The proposed rule is sufficiently
flexible to accommodate the different
regions where coal is mined and the
differences in streams found in those
regions.

In addition, the proposed rule would
address some concerns that commenters
on the ANPRM expressed with respect
to other provisions of our regulations
that are not necessarily directly related
to stream protection, but that are
important in terms of protecting the
hydrologic balance or better achieving
other requirements and purposes of
SMCRA. We also propose to reorganize,

revise, and streamline our rules to
improve their readability and internal
consistency, to update or remove
obsolete provisions, to remove
redundant and unneeded provisions, to
be consistent with court decisions, and
to incorporate plain language principles.

VII. Why does the proposed rule
include protective measures for
ephemeral streams?

Unlike the regulations implementing
the Clean Water Act, the existing
regulations implementing SMCRA
contain no specific protections for
ephemeral streams. As summarized in
Part II of this preamble, scientific
studies completed since the enactment
of SMCRA and the adoption of our
existing rules have documented the
importance of headwater streams,
including ephemeral streams, in
maintaining the ecological health and
function of streams downgradient of
headwater streams. EPA recently
completed a literature review of the
importance of headwater streams and
published a report summarizing the
findings of more than 1,200 peer-
reviewed studies.112 With some
exceptions, the report generally does not
differentiate between the various types
of headwaters streams, which consist of
a mix of perennial, intermittent, and
ephemeral streams, but it does
emphasize that ephemeral streams are
an important component of headwaters
streams and that they have an effect on
the form and function of downstream
channels and aquatic life. Consistent
with the findings of this report and
other studies, our proposed rule
includes some protections for
ephemeral streams, tailored to their
hydrologic and ecological functions.

We also are considering adopting an
alternative that would provide equal
protection to all streams, without regard
to whether the stream is perennial,
intermittent, or ephemeral. We invite
comment on whether we should adopt
this alternative in the final rule and, if
so, whether we should extend all the
protections that this proposed rule
would afford to perennial and
intermittent streams to ephemeral
streams or whether we should instead
scale back those protections to avoid
undue adverse impacts on the mining
industry, while still providing improved

1127J.S. Environmental Protection Agency,
Connectivity of Streams and Wetlands to
Downstream Waters: A Review and Synthesis of the
Scientific Evidence (Final Report). Office of
Research and Development, National Center for
Environmental Assessment, Washington, DC EPA/
600/R—14/47F (2015). Available at http://
cfpub.epa.gov/ncea/cfm/
recordisplay.cfm?deid=296414 (last accessed June
16, 2015).

environmental protection to all streams
compared with the existing regulations.

A. What are the findings of the EPA
report?

The report states that the evidence
unequivocally demonstrates that the
stream channels, riparian wetlands,
floodplain wetlands, and open waters
that together form river networks are
clearly connected to downstream waters
in ways that profoundly influence
downstream water integrity. According
to the authors, the body of literature
documenting connectivity and
downstream effects is most abundant for
perennial and intermittent streams and
for riparian and floodplain wetlands.
However, the report states that, although
less abundant, the evidence for
connectivity and downstream effects of
ephemeral streams is strong and
compelling, particularly in context with
the large body of evidence supporting
the physical connectivity and
cumulative effects of channelized flows
that form and maintain stream
networks.113

The report identifies five principal
contributions of ephemeral streams: (1)
Providing streamflow to larger streams;
(2) conveying water into local storage
compartments such as ponds, shallow
aquifers, or streambanks that are
important sources of water for
maintenance of the baseflow in larger
streams; (3) transporting sediment,
woody debris, and nutrients; (4)
providing the biological connectivity
that is necessary either to support the
life cycle of some invertebrates or to
facilitate the transport of terrestrial
invertebrates that serve as food
resources in downstream communities;
and (5) influencing fundamental
biogeochemical processes such as the
assimilation and transformation of
nitrogen that may otherwise have
detrimental impacts on downstream
communities. The report’s explanation
of these contributions is summarized
below. In addition, headwater streams,
including ephemeral and intermittent
streams, shape downstream channels by
accumulating and gradually or
episodically releasing stored materials
such as sediment and large woody
debris.114 These materials help structure
stream and river channels by slowing
the flow of water through channels and
providing substrate and habitat for
aquatic organisms.11°

113 [d. at ES-7.
114 [d. at ES-8.
s [q,


http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=296414
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=296414
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=296414

44452

Federal Register/Vol. 80, No. 143/Monday, July 27, 2015/Proposed Rules

Providing Streamflow to Larger Streams

Ephemeral streams are hydrologically
connected to downstream waters via
channels that convey surface and
subsurface water in direct response to
precipitation. Moreover, these streams
are the defining characteristic of many
watersheds in arid and semi-arid
regions of the United States; thus
serving a critical role in the
maintenance of water resources.116

Conveyance of Water Into Local Storage
Compartments

Ephemeral streams may convey water
to local storage compartments, such as
ponds, shallow aquifers, and
streambanks, and recharge regional
alluvial aquifers, depending upon the
frequency, duration, magnitude, and
timing of precipitation events. These
local storage compartments are
important sources of water for
maintaining baseflow in perennial
streams. Streamflow typically depends
on the delayed (i.e., lagged) release of
shallow groundwater from local storage,
especially during dry periods and in
areas with shallow groundwater tables
and pervious subsurfaces. Relative to
their cumulative surface area, an
inordinate amount of groundwater
recharge occurs in headwater ephemeral
and intermittent channels within arid
drainage basins. Furthermore, in the
southwestern United States, short-term
shallow groundwater storage in alluvial
floodplain aquifers, with gradual release
into stream channels, is a major source
of annual flow in rivers.117

Transport of Sediment and Nutrients

Ephemeral streams frequently contain
boulders and woody debris that entrain
and store loose, unconsolidated
sediment during smaller precipitation
events that is subsequently released
during infrequent, high-magnitude
precipitation events. Because of the
abundance and distribution of
headwater streams, sediment storage
and transport by those streams can have
a substantial cumulative effect on
downstream waters; headwater streams
are important sediment sources for
maintaining channels and
floodplains.118 Similarly, headwater
streams are important sources of organic
matter (organic carbon) that serves as a
downstream food source for aquatic life

116 U.S. Environmental Protection Agency, The
Ecological and Hydrological Significance of
Ephemeral and Intermittent Streams in the Arid
and Semi-Arid American Southwest. Office of
Research and Development, Washington, DC Final
Report No. EPA/600/R-08/134 (2008).

117 EPA, Connectivity of Streams and Wetlands to
Downstream Waters, op. cit., at ES-8 and 3-11.

118 d. at 3-15.

forms such as benthic
macroinvertebrates and that enhances
the fertility of agriculture on alluvial
fans where some of the organic matter
is deposited.119

Biological Connectivity

Headwaters streams, including
ephemeral streams, play an important
role in the dispersal of genetic material
and production and transport of food
resources. For example, headwaters
streams provide habitat that is critical
for completion of one or more life-cycle
stages of many aquatic and semiaquatic
species capable of moving throughout
water networks. These streams provide
habitat for completion of complex life
cycles. They also provide a refuge from
predators, competitors, parasites, or
adverse physical conditions in
downstream waters.120

Because biological connections often
result from passive transport of
organisms or their products with water
flow, biological connectivity often
depends on hydrologic connectivity.
Many living organisms, however, also
can actively move with or against water
flow; others disperse actively or
passively over land by walking, flying,
drifting, or “hitchhiking.” All of these
organism-mediated connections form
the basis of biological connectivity
between headwater streams and
downstream waters. Biological
connections between upstream and
downstream reaches can affect
downstream waters via multiple
pathways or functions. For organisms
capable of significant upstream
movement, headwater streams,
including ephemeral and intermittent
streams, can increase both the amount
and quality of habitat available to those
organisms. Many organisms require
different habitats for different resources
(e.g., food, spawning habitat,
overwintering habitat), and thus move
throughout the river network—both
longitudinally and laterally—over their
life cycles, with some requiring dry
channels to complete part of their life
cycle. Furthermore, dry stream channels
can facilitate dispersal of aquatic
invertebrates by serving as dispersal
corridors for terrestrial adult forms.
Headwater streams also provide food
resources to downstream waters,
especially in the form of terrestrial
invertebrates that accumulate in
intermittent and ephemeral streams
during dry periods and are then
transported downstream by storm flows

119[d, at 3-31 and 3-32.
120 Id, at ES-8.

during and after a precipitation
event,121

Biogeochemical Processes

There is strong evidence that
headwater streams function as nitrogen
sources (via export) and sinks (via
uptake and transformation) for river
networks. For example, one study
estimated that rapid cycling of
nutrients, including nitrogen, in small
streams with no agricultural or urban
impacts removed 20—40% of the
nitrogen that otherwise would be
delivered to downstream waters.
Nutrients, including nitrogen, are
necessary to support aquatic life, but
excess nutrients lead to eutrophication
and hypoxia, in which over-enrichment
causes dissolved oxygen concentrations
to fall below the level necessary to
sustain most aquatic animal life in the
stream and streambed. Thus, the
influence of streams on nutrient loads
can have significant repercussions for
hypoxia in downstream waters.122

B. What specific rule changes are we
proposing with respect to ephemeral
streams?

We propose to require that the permit
applicant identify and map all
ephemeral streams within the proposed
permit and adjacent areas. The
applicant must describe the physical
and hydrologic characteristics of those
streams in detail, as well as any
associated vegetation in the riparian
zone if one exists. In addition, the
applicant must assess the biological
condition of a representative sample of
those ephemeral streams. See proposed
30 CFR 780.19(c)(6) and 784.19(c)(6).

We also propose to require that the
significance of ephemeral streams be
evaluated during the permitting process
as part of the determination of the
probable hydrologic consequences of
mining and the cumulative hydrologic
impact assessment. See proposed 30
CFR 780.20, 780.21, 784.20, and 784.21.

We further propose to specify that the
backfilling and grading plan in the
reclamation plan required by proposed
30 CFR 780.12(d) and 784.12(d) must
include contour maps, cross-sections, or
models that show in detail the
anticipated final surface configuration,
including drainage patterns, of the
proposed permit area. Proposed 30 CFR
780.28(c)(1) and 784.28(c)(1) would
require that the postmining drainage
pattern, including ephemeral streams,
be similar to the premining drainage
pattern, with limited exceptions.

121]d, at 3-37, 3-38, and 3-39.
122]d. at ES-8.
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Under proposed 30 CFR 780.28(b)(3)
and 784.28(b)(3), the reclamation plan
for an operation that proposes to disturb
a perennial, intermittent, or ephemeral
stream, or the surface of land within 100
feet of that stream, must include the
planting of native species, including,
when appropriate, species adapted to
and suitable for planting in riparian
zones, within a corridor at least 100 feet
in width on each side of the stream as
part of the reclamation process
following the completion of mining
activities. The riparian corridor
requirement would not apply to prime
farmland or when a corridor would be
inconsistent with an approved
postmining land use that is actually
implemented before expiration of the
revegetation responsibility period. Nor
would it apply to stream segments that

are buried beneath an excess spoil fill or
a coal mine waste disposal facility.

VIII. Overview and Tabular Summaries
of Proposed Revisions and
Organizational Changes

The following derivation tables
summarize the organizational changes
in the proposed rule, relative to the
existing rules. They also indicate
whether we propose to revise the rule
text in each redesignated section or
paragraph. The organizational changes
serve several purposes, including—

e Breaking up overly long sections
and paragraphs into multiple shorter
sections and paragraphs for ease of
reference and improved comprehension.

¢ Renumbering sections in the
underground mining rules to align their
numbering with the corresponding

sections in the surface mining rules.
This change would greatly improve ease
of reference and the user-friendliness of
our rules.

e Moving permitting requirements
from subchapter K (performance
standards) to subchapter G to
consolidate permitting requirements in
subchapter G.

¢ Restructuring subchapter G to better
distinguish between baseline
information requirements and
reclamation plan requirements.

e Removing redundant, suspended,
and obsolete provisions.

The following table is organized in
the numerical order of the existing rule
citations. It includes only those
provisions of the existing regulations
that we propose to move or remove.

Existing rule

Proposed redesignation

Existing text revised in proposed rule?

§700.11(d)(1)(i) ....
§700.11(d)(1)(ii) ...
§700.11(d)(2)
§701.5 [paragraphs (a) and (b) of definition of
“replacement of water supply”].

§773.7(a) [Iast sentence]

§773.7(b) ..
§773.15(n)
§777.13(a)
§777.13(b)
§779.11

§780.12
§780.13
§780.14
§780.15

t|on in flrst sentence].

§700.11(d)(1)
§700.11(d)(2)
§700.11(d)(3)
§§816.40 and 817.40

§773.7(b)(1)
§773.7(c)
§773.15(m)
§777.13(a)(1)
§777.13(a)(2)
None

§779.17
§779.24(a)(1) through (a)(6) .
§779.24(a)(10)
§779.24(a)(14) through (a)(17) ....

(
§779.24(a)(18)
§779.24(a)(20)
§779.24(a)(21)
(
(

§779.24(a)(22)
§779.24(a)(23) and (a)(24) ...
§779.24(a)(19)
§779.24(a)(9)

§779.24(a)(25)
§779.24(2)(26) ..oveveeeeiieeeeee e
§779.24(a)(8) [water wells], §779.24(a)(27)

[gas and oil wells].
§780.14

§779.20(a) through (c) ...
§780.16(a) through (d)
§779.20(d), §780.16(e) ....
§780.12 [in general]
§780.12(b)
§780.12(c) ....
§780.12(d)
§780.12(e) [in general]
§780.12(g) [in general]
§780.12(i)
§780.12(j)
§780.12(k) ....
§780.12(l)
§777.13(b)
§779.24(a)(7)

Yes, editorial.
Yes.
Yes.
Yes.

Yes, editorial.

Yes, editorial.

No.

Yes.

Yes, editorial.

Proposed for removal; redundant of remainder
of part 779.

Proposed for removal; redundant of proposed
§779.24(a)(3).

Yes, editorial.

Yes.

Yes.

No, except for editorial changes in (a)(17).

No.

Yes, editorial.
Yes.

Yes, editorial.
No.

Yes.

Yes.

Yes, editorial.
Yes.

Yes.
Proposed for removal as obsolete.
Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes, editorial.
Yes.

Yes, editorial.
Yes, editorial.
Yes.

Yes, editorial.
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Existing rule

Proposed redesignation

Existing text revised in proposed rule?

§780.21(b)(1) [except location and ownership
information in first sentence].

§780.21(b)(2) [first part of first
through “impoundments”].

§780.21(b)(2) [the part of the first sentence
that pertains to discharges].

§780.21(b)(2) [except the part of the first sen-
tence that precedes “and information on

”

§780 21

sentence

(
(
E
§780.21(f)(1) through ()(3) .
§780.21(f)(4)
§780.21(g)
§780.21(h)
§780.21())
(
(
(
(
(
(
(
(

§780 21(j)
a)
b)
§780.22(c)
§780.22(d)

a
§780 23(b) [except (b)(3)]
b)(3)

§780.35(c)

), [Suspended August 4, 1980] ....
), [Suspended August 4, 1980] ....

§784.12
§784.13 [in general] ....

§784 14(b)(1) [location and ownership informa-
tion in first sentence].

§784.14(b)(1) [except location and ownership
information in first sentence].

§784.14(b)(2) [the part of the first sentence
that precedes “impoundments”].

§784.14(b)(2) [the part of the first sentence
that pertains to discharges].

§780.19(b)

§779.24(a)(9)

§779.24(a)(12)

§780.19(c)

§780.20(b)
§780.19(q) ....
§777.13(d)
§780.22(b)(1)
§780.20(a)
§780.20(c)(1)
§780.21
§780.22(a) ....
§780.23(a) ...
§780.23(b)
§780.19(a)(1)
§780.19(f)(1) through (3)
§780.19(f)(4)
§780.19()(5) ...
§779.22
§780.24(a)

§780.12(m)
§780.29(c)

§780.35(f) and (h)
§780.35(g)
§780.35(i)

None

§783.17
§783.24(a)(1) through (a)(6)
§783.24(a)(10)
§783.24(a)(14) through (a)(17) ....
§783.24(a)(28)
§783.24(a)(18)
§783.24(a)(20)
§783.24(a)(21)

§783.24(a)(22)
§783.24(a)(23) and (a)(24) ...
§783.24(a)(19)
§783.24(a)(9)

§783.24(a)(25)
§783.24(a)(26)

§783.24(a)(8) [water wells],
[gas and oil wells].
§784.14
§784.12 [in general] ...
§784.12(b)
§784.12(c) ....
§784.12(d)
§784.12(e) [in general]
§784.12(g) [in general]
§784.12(i)
§784.12(j)
§784.12(k)
§784.12(l)
§777.13(b)
§783.24(a)(7)

§783.24(a)(27)

§784.19(b)

§783.24(a)(9)

§783.24(a)(12)

Yes.
Yes, editorial.
Yes, editorial.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes, editorial.

Yes, editorial.

Yes.

Yes.

Yes, editorial.

Yes.

Yes, editorial.

Yes.

Yes, editorial.

Proposed for removal; redundant of remainder
of part 783.

Proposed for removal; redundant of proposed
§783.24(a)(3).

Yes, editorial.

Yes.

Yes.

No, except for editorial changes in (a)(17).

No.

Yes.

Yes.

Yes. We are re-proposing part of this rule and
proposing to remove the remainder.

Yes.

Yes.

Yes.

Yes, editorial.

Yes, editorial. We are re-proposing this rule.

Yes. We are re-proposing part of this rule and
proposing to remove the remainder.

Yes.

Yes, editorial.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes, editorial.
Yes.
Yes, editorial.
Yes, editorial.
Yes.
Yes, editorial.

Yes.
Yes, editorial.

Yes, editorial.
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Existing rule

Proposed redesignation

Existing text revised in proposed rule?

§784.14(b)(2) [except the part of the first sen-
tence that precedes “and information on

w
n
I
. . - . B -h . . .
b .
ORDDBBRRARDRD DS

§784.200(a) ..
§785.14(b)

iii) [except paragraph

b) [first sentence]
§785 25(b) [except first sentence] ...
§800.11(e
§800.11(a
§800 15(c

e

through (d)
[first sentence] ....

§800.30(a)
§800.30(b)
§800.40(a)

§800.40(b)(1)

§784.19(c)

§784.20(b)
§784.19(g) ....
§777.13(d) ....
§784.20(a)
§784.20(c)(1)
§784.21
§784.22(a) ...
§784.23(a) ....
§784.23(b) ...
§783.22
§784.24(a) ...
§784.12(m) ...

§783 20(a) and (b) .........
§784.16(a) through (d)

§783.20(d), §784.16(e) ....
§784.19(a)(1)
§784.19(f)(1) through (4) ..
§784.19(f)(5)
§784.19(f)(6) ....

§784.29(c) ....
§784.38
§784.24(c)
§701.5 [definition of “mountaintop removal
mining”].
§785.14(b) [introductory text]
§785.14(b)(1)
§785.14(b)(2)
§785.14(b)(3)
§785.14(b)(4)

§785.14(b)(12)
§785.14(c)
§785.14(d)(1)
§785.14(d)(2)
§785.16(a) (introductory text)
§785.16(a)(1)

§785.16(a)(2)

§785.16(a)(9)

§785.16(a)(10)
None
§785.16(b)(1)
§785.16(b)(2)
§785.16(b)(3)
§785.16(b)(4)
§785.25(b)(1)
§785.16(b)(2)
§800.9

§800.11
§800.15(a)(2) (i)
§800.30(b)
None

§800.30(a)(1)
§800.30(a)(3)
§800.40

§800.41

Yes.

Yes
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes, editorial.

Yes.
Yes, editorial.
Yes, editorial.
Yes.
Yes.
Yes, editorial.
Yes.
Yes
Yes, editorial.
Yes.
Yes, editorial.

Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes, editorial.

Yes, editorial.

Yes, editorial.

Yes, editorial.

Yes, editorial.

Proposed for removal as unnecessary.

Yes, editorial.

Yes.

Yes.

Yes, editorial.

Yes, editorial.

Yes, editorial.

Yes, editorial.

Yes.

Yes.

Proposed for removal as unnecessary.

Yes, editorial.

Yes.

Yes, editorial.

Yes, editorial.

Yes, editorial.

Yes, editorial.

Yes.

Yes, editorial.

Yes, editorial.

Yes.

Proposed for removal; redundant of remainder
of part 800.

Yes.

Yes.

Yes, editorial, except for (b)(2)(vi), which has
substantive changes.

Yes, editorial, except for (a)(2), which has
substantive changes.
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Existing rule Proposed redesignation Existing text revised in proposed rule?
§800.40(b)(2) §800.43(2) weeeiueeeeeiiiee e Yes, editorial.
§800.40(C) .......... §800.42 ... Yes.
§800.40(d) ...... §800.43(D) .veeveeiiieii e Yes, editorial.
§800.40(€) .eooveerveereeennn. §800.43(C) -vevrveerreerurieiieere ettt Yes, editorial.
§800.40(f) through (h) ... §800.44(a) through (C) ..cevvevveiiieeiienieeeeee Yes, editorial.
§816.13 i, §816.13(a), (c), (d), and (f) ..cccoevevriieeriieieene. Yes, editorial.
§816.14 ... §816.13(D) oo Yes, editorial.
§816.15 i §816.13(E) cveereieiieeiee e e Yes, editorial.
§816.22(a)(1) through (4) .... §816.22(a)(1) and (2) ...cecevveeerereereceereens Yes.
§816.22(D) ...ovvveeiriieeirieee §780.12(e)(2), §816.22(C) ..vvvveeververreneerreeens Yes.
§816.22(C) .......... §816.22(0) vuceoeceeceeeeeeeeeeeeeeee e Yes.
§816.22(d)(1) §816.22(8)(1) wveeereeeereeeeeeeeeeeeeeeeee e Yes.
§816.22(d)(2) §816.22(d)(2) wvvvvereeriiriieee e Yes, editorial.
§816.22(d)(3) §816.22(8)(3) veerereerierreeie e Yes, editorial.
§816.22(d)(4) NONE it Proposed for removal; covered by proposed
§780.12(g)(1)(iii).
§816.22(8) .evrveeeerriieerieeeeee e §780.12(8)(1)(i1) w-vevvereereeeeereeeereseee e Yes.
§816.41(a), (b), and (d) ..ocoeverrireeirieereee, §816.34(a) through (C) ...cccevvvvriiiiiiceecee Yes.
§816.41(C) couvrreeeeeereeeeeeeeeeseeeeeeee e teneeees e aeneenan. §816.35 oot Yes.
§816.41() cvuveeeeeeeceeeeeeeeeeeeeeeeeee e eeeeee e, §816.36 ooooeeceeeeeceeeeeeeeeeeeeee e Yes.
§816.41(F) oo, §816.38 .o Yes.
§816.41(Q) wvvveeeeeeerreeeereeeeeeeeeereeseeteneenes e eenennens §816.39 ..o Yes.
§816.41(N) oo, §816.40 oo Yes.
§816.41(1) woovveeeee e §816.41 oo Yes.
§816.42 ..o §816.42(Q) .oovvvveeeerrieee e Yes.
§816.43(a)(3) [last sentence], §816.43(b) ........ §780.28(c), §816.57(D) ..eevveeeeieeieeee e, Yes.
§816.43(C)(B) wevrveerverrrrerieenieenieeiee e Merged into §816.43(a)(5)(ii) ...cocevveerverrieranennns Yes.
§816.46(b)(2), [Suspended December 22, | NONE .....ccccooeiiriiiiricieneee e Proposed for removal.
1986].
§816.46(C)(1)(I) -vveveerreereeeee e NONE e Proposed for removal as unnecessary.
§816.46(c)(1)(ii) and (jii) ....ccooeerrrveeeriireerineeennns §816.46(c)(1)(i) and (ii) Yes.
§816.57(a) [first sentence] ........cccceveeneirieenne. §816.57(a)(1) cvvvveeveeenne. Yes.
§816.57(a) [except first sentence] ........cccceene §780.28(€)(2) .cevevveeriiaiienne Yes
§816.57(D) woovveeeieiieeieee e Merged into §816.11(e) Yes, editorial.
§816.71(D)(1) weoeerreerereeeeeeee e §780.35(f) and (j) ..oceevvereene Yes, editorial.
§816.71(D)(2) .eoverveererieeeeeeeeee e §816.71(b)(1) weoveeerveine Yes, editorial.
§816.71(C) ceeveeeeeeeeeeeeeeeeeeeeeeeeee e eenaeeee e aenaenan. §780.35(e)(2) and (3) ..... Yes.
§816.71(d)(1) weeeerreeeereeiereeeee e §780.35(g)(1) and (4) ..... Yes.
§816.71(d)(2) [first sentence] ........ccccevvevrnennee. §816.71(b)(2) .ovvcvveeeenee. Yes.
§816.71(d)(2) [second sentence] ........cccecueennee Merged into § 780.35(i) ... Yes, editorial.
§816.71(E)(1) crvveevereeeeereeeeeseeeeeeeeeerees e §816.71(d) wovveveeerrerrerrnnnns Yes.
§816.71(E)(2) ovveeeeeeeeeeeeeeeseeeeeeeereeeeeesneees §816.71(0)(1) weveeerereeerieeeeeeeeeeeeee e ereeen e Yes.
§816.71(€)(3) wrrovvrreeeerreeeere e §816.71(N) oo Yes.
§816.71()(4) weevverreeeereeeee e §816.71(1) .ceeevenenne Yes.
§816.71(E)(5) werveeeeerieerieeeiee et §816.71(g)(3) Yes, editorial.
§816.71(Q) wooveerueeeieeeieeree et e §816.71()) «ooovveneenn. Yes, editorial.
§816.71(N) e §816.71(K) .eoovenene Yes.
§816.71(1) wooveeeeeerieeeere e §816.71(1) wceevenene Yes.
§816.71(J) wovereeeeereeeeriecee e §816.71(m) ........... Yes, editorial.
§816.72(2)(1) wovvveeeereeeeeereeeee e §816.71(e)(2) Yes, editorial.
§816.72(2)(2) ovoveereeeeeeeeeeeeeeeeeeeeeeee e §816.71(e)(1) Yes.
§816.72 [except paragraph (a)] ...cccccveerevrieeennns None ......ccceeeee. Proposed for removal.
§816.73 i None .......ccc.... Proposed for removal.
§816.74(c) [first sentence] ........ccovevvvveeicienenns §816.74(c)(1) Yes, editorial.
§816.74(c) [second sentence] .........ccccoeeeeeeenns §816.74(c)(2) Yes, editorial.
§816.74(c) [third sentence] .......cccceevcvveeieenennns §816.74(d)(1) Yes, editorial.
§816.74(c) [fourth sentence] ........ §816.74(d)(2) Yes, editorial.
§816.74(d) [except (d)(4)] .ooovveeevreeereeeereeeenns §816.74(e) ......e..... Yes.
§816.74(A)(4) crveeeeeeeeeeeeeeeeeeeeeeeeeeeeee e §816.74(c)(3) Yes.
§816.74(E) veeeeeeeeeeiiee e eeee e e e §816.74(f) ..ccuee... Yes, editorial.
§816.74(F) woeereeeeeeeeeee e §816.74(Q) vovveenne Yes, editorial.
§816.74(Q) -eoveermeeeieeeieeree et §816.74(h) ............ Yes, editorial.
§816.74(N) oo None ..o Proposed for removal.
§816.81(a) [first sentence] ........cccceevvciveeiienenns §816.81(a) ............ Yes, editorial.
§816.81(a) [except first sentence] ..... o | §816.81(b) ............ Yes.
§816.81(D) evvveeeeeeeiieee e e §816.81(C) ....veee.. Yes, editorial.
§816.81(C) cvvvreeeeeeceeeeeeeeeeeeeeeeeeeeetenaeeee e eeneenan. §816.81(d) ............ Yes.
§816.81(d) evvveeeeeeeeeeeceee e cree e see e §816.81(e) ............ Yes, editorial.
§816.81(8) vvrvereeriiieeriecieeee e §816.81(Q) -vovvvevne Yes, editorial.
§816.81(F) woovvvveeee e §816.81(h) ............ Yes, editorial.
§816.83 [introductory text] .........cccevveevereenn. §816.83(a) ............ Yes, editorial.
§816.83(2) «vvvvveeerreeeeree e §816.83(b) ............ Yes.
§816.83(D) .oovveeeiieiieeiee e §816.83(C) ............ Yes, editorial.
§816.83(C) vvrvveeerrieeereeee e §816.83(d) .ooveieeieee e Yes.




Existing rule

§816.83(d)
§816.84 [introductory text]

§816.101 [Suspended August 31, 1992]
§816.102(a)(2)
§816.102(a)(3)
§816.102(a)(4)
§816.102(a)(5)
§816.102(b)
§816.102(d)
§816.102(f)
§816.102(g) ...
§816.102(h) ...
§816.102(i)
§816.102()) ....
§816.102(k)(1)
§816.102(k)(2)
§816.102(k)(3)(i)
§816.102(k)(3)(ii)
§816.102(k)(3)(iii)
§816.111(a) [except (a)(2) and (a)(4)]
§816.111(a)(2)
§816.111(a)(4)
§816.111(b)(1)
§816.111(b)(2)
§816.111(b)(3)
§816.111(b)(4)
§816.111(b)(5)
§816.111(c)
§816.111(d)
§816.113
§816.114
§816.116(a) [introductory text]
§816.116(a)(1)
§816.116(a)(2) [first sentence]
§816.116(a)(2) [second sentence]
§816.116(b) [introductory text], (b)(1),
and introductory text of (b)(3).

§816.116(b)(3)(i)

§816.116(b)(3)(ii)
§816.116(b)(3)(iii)
§816.116(b)(4)
§816.116(b)(5)
§816.116(c)
§816.133(a) [introductory text]
§816.133(a)(1)
§816.133(a)(2)
§816.133(b) [first sentence]
§816.133(b) [last sentence]
§816.133(c)
§816.133(d)(1)

(b)(2),

§816.133(d)(2)
§816.133(d)(3)

§816.133(d)(4)
§816.133(d)(5)
§816.133(d)(6)
§816.133(d)(7)
§816.133(d)(8)
§816.133(d)(9)
§816.133(d)(10)
§816.200
§817.13
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Proposed redesignation Existing text revised in proposed rule?

§816.83(E) vvvrrieiieirierie e Yes, editorial.
§816.84(a) .evvvveeiieeiee e Yes, editorial.
§816.84(D) ..oovveviiieeiieieee e Yes, editorial.
§816.84(C) -vevvueeeieeniieiie e Yes, editorial.
§816.84(d) .ooevveeeeeiie e Yes, editorial.
§816.84(E) «eevrveeieeeieerie e Yes.
§780.25(d)(B)(IV) eveerveerueeeieerieeniee e Yes, editorial.
§816.97(b)(5) and (C)(4) .ooeeeoveeneeeieeiieeieeee Yes, editorial.
§816.97(d) oo Yes.
§816.97(€) wevveeereieieeeere e Yes.
§816.97(F) eevvieeeieieeeereee e Yes.
§816.97(F) -vvvereerrerierierie e Yes.
NONE .ot Proposed for removal.
§816.102(a)(3) [introductory text] .........cccceennee Yes.
§816.102(2)(4) vovvreeeeereeeereseeerereeeeseeeereers s No.
§816.102(2)(5) ovvervvrerreerreeniierteeiie e Yes.
§816.102(2)(B) .eovvvveeeerrereerreeee e No.
§816.102(b) [introductory text] and (b)(1) ....... Yes, editorial.
§816.102(D)(3) wevvevveeririeeeereeee e Yes.

.102(d) Yes.

(a) ... | Yes.

(a) .| Yes.

(a) Yes.

( Yes.

(a)( Yes, editorial.

(a)( Yes, editorial.

(a)( Yes, editorial.

(a)( Yes, editorial.
§816.102(a)(1)(v) ............................................. Yes, editorial.
§816.111(a) and (D) ..eovveveveieeiieeeeee e Yes.

§780.12(0)(B)(I) wervveerverrmeerreeerreerieeeeeerieeeeeenanes Yes.

§780.12(9)(B)([1) +vveerveermereieerieeriee e Yes.

§780.12(9)(B) (i) -vevermeerrereerrereereseereseeeene No.

§780.12(9)(B)(IV) -veverrerrereerieeeeesee e Yes.

§780.12(9)(B)(V) ceververrerrereerienieeriesiee e Yes, editorial.

§780.12(9)(B) (Vi) -vereereerrereeriieieeresieeiesieee e No.

§780.12(9) () (Vi) weveveerreeiieeiieeeeeee e Yes, editorial.

§780.12(F)(4) wveeeereerieiieeee e Yes.

§780.12(Q)(5) -eerveerrrremreenreenie e Yes, editorial.

§816.111(8) cerrerveeeeeeeeeeeeeeeeeeeeeeeeeee e Yes.

§816.111(d) oo Yes.

§816.116(D) «vvvveeeeeeeeeeeeee e Yes.

§816.116(Q) -evvvveeveeeiierie et Yes, editorial.

§81B6.116(C) wevvuveevreeeierieeiie e Yes.

§816.116(d) .o Yes, editorial.

NONE .o Proposed for removal; superseded by remain-
der of proposed §816.116.

§816.116(€) -oovvvveeerereeiieeeeieee e e e e e seee e Yes.

§816.116(f)(1) and ()(2) ..cevvvveeriiieeceeene Yes.

§816.116(F)(3) evvveereeeereeeere e Yes.

§816.116(F) --vevvermveeerrerieniereeeee e Yes.

§816.116(N) vooeveeeeeee e Yes, editorial.

§816.115 oo Yes.

§816.133 [introductory text] ........cccceervvrrveennn. Yes, editorial.

§816.133(2) .veverureiereerieneereeee e Yes, editorial.

§816.133(D) +oovvveeveereeiieeeeiree e e e Yes, editorial.

§780.24(D) oo Yes.

§780.24(€) weeeeeeeeeirieeeiee e etee e Yes.

§780.24(D) oo Yes.

N0 T Proposed for removal; redundant of
§785.16(a).

§785.16(Q)(2) -vvveererererrrrereriirreerireeanerresneneennns Yes, editorial.

NONE .. Proposed for removal as unnecessary and du-
plicative.

§785.16(2)(3) .vevvereereerienieneeee e Yes, editorial.

§785.16(Q)(5) wvvveererererrrrereriirieerieeeanereesneneennns Yes, editorial.

§785.16(2)(9) wvevvereereerieeiereeee e Yes.

§785.16(Q)(6) -vvveererrrerrerererireeerieeeeenereesnneneennns Yes, editorial.

§785.16()(7) wvevveeereerieneereeeee e Yes, editorial.

§785.16(2)(10) weeeveeeeeieeeeeieeeeeee e e Yes, editorial.

§785.16(2)(4) .vevvereeeiereeereee e Yes, editorial.

NONE e Proposed for removal as obsolete.

§817.13(a), (d), (€), and () veoveerererrvereerreens Yes, editorial.

§817.13(D) weeeveeeeeeee e Yes, editorial.

§817.14(a)
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Existing rule

Proposed redesignation

Existing text revised in proposed rule?

§817.14(b)
§817.15

§817.43(a)(3) [last sentence], §817.43(b) ........
§817.43(C)(B) vevvveereireeeriieee et e e
§817.46(b)(2) [Suspended December 22,
1986].
(1(0)

§817.46

§817 46(c)(1)(ii) and (iii)
first sentence]

except first sentence]

)
) [first sentence] ......
) [second sentence] ....

§817.72 [excer;i' paragraph (a)] ...
§817.73
§817.74

c) [first sentence]
c) [second sentence] ....
c) [third sentence]

c) [fourth sentence] ...
d)

d)

e)

§817.74
§817.74

[EXCEPt (A)(A)] oo

) [first sentence]
) [except first sentence]

§817.81(0) wovvvoomoooeeeeeoeeeoeoeeeeo oo

§81 7 84 [introductory text] .
§817.84(a)
§817.84(b)
§817.84(c)

§817.13(c)
§817.13(f) ooeeeeeeee
§817.22(a)(1) and (2)
§784.12(e)(2), §817.22(c)
§817.22(D) weveeeeeeeeeeeeee
§817.22(e)(1)
§817.22(d)(2)
§817.22(e)(3)
None

§784.12(e)(1)(i)
§817.34(a) through (c) ..
§817.35

§817 42(a)
§784.28(c), §817.57(b) .covenennne
Merged into §817.43(a)(5)(ii) ....
None

None
§817.46(c)(1)(i) and (ii)
§817.57(a)(1)
§784.28(e)(2)
Merged into §817.11(e)
§784.35(f) and (j)
§817.71(b)(1)
§784.35(e)(2) and (3)
§784.35(g)(1) and (4)
§817.71(b)(2)
Merged into § 784.35(i) ...
§817.71(d) e
§817.71(g)(1)
§817.71(h) ...
§817.71(i)
§817.71(9)(3)
§817 71()

§817 71(M) e
§817.71(e)(2)
§817.71(e)(1)
None
None
§817.74(c)(1)
§817.74(c)(2)
§817.74(d)(1)
§817.74(d)(2)
§817.74(e) ..coe.n....
§817.74(c)(3)
§817.74(f) ...
§817.74(Q) ..cvveueee.
§817.74(h) ............
None
§817.81(a) ............
§817.81(b) ............
§817.81(c)
§817.81(d) ............
§817.81(€) ..ceevnvee.
§817.81(Q9) ..cvvvuenene
§817.81(h) ............
§817.83(a) ............
§817.83(b) ............
§817.83(c)
§817.83(d) ............
§817.83(e) ...cuveev..
§817.84(a) ............
§817.84(b) ............
§817.84(c)
8§817.84(d) .eeeeeeeeeeiee e

Yes, editorial.

Yes, editorial.

Yes.

Yes.

Yes.

Yes.

Yes, editorial.

Yes, editorial.

Proposed for removal; covered by proposed
§784.12(g)(1)(iii).

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes, editorial.

Yes.

Yes.

Yes.

Proposed for removal.

Proposed for removal as unnecessary.
Yes.

Yes.

Yes.

Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes.

Yes.

Yes.

Yes, editorial.
Yes.

Yes.

Yes.

Yes.

Yes, editorial.
Yes.

Yes.

Yes.

Yes, editorial.
Yes, editorial.
Yes.
Proposed for removal.
Proposed for removal.
Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes.

Yes.

Yes, editorial.
Yes, editorial.
Yes, editorial.
Proposed for removal.
Yes, editorial.
Yes.

Yes, editorial.
Yes.

Yes.

Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes.

Yes, editorial.
Yes.

Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes, editorial.
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Existing rule

Proposed redesignation

Existing text revised in proposed rule?

§817.84(0) weeveeeeeeeeeeeeeeeeeeeeeeee e, §817.84(8) woveeeeeeeeeeeeeeeeeeeeeeeeeee
§817.84(€) evreeeeeiieeeeeee e §784.25(d)(B)(IV) -vevvereereeeeerieeeeeseeeee
§817.97(d) ceveeee e §817.97(b)(5) and (C)(4) ..eevvreeeereeniene
§817.97(8) wvoveereeeeeeeeeeeeeeeeeeeee e, §817.97(0) v
§817.97(F) v §817.97(€) oo
§817.97(Q) wovvreeeereeeere e §817.97(F) wvereeeeee e
§817.97(N) oo §817.97(F) oo
§817.102(Q)(2) -veevveereereeeriieriee e §817.102(a)(3) [introductory text] ............
§817.102(2)(3) cvvrveererreererreeeesre e §817.102(2)(4) wevververrerrereereeneeeseeeeees
§817.102(2)(4) vvrveererreererreeeere et §817.102(2)(5) .evvververrereereerieneerieseeeenes
§817.102(2)(5) wvevvereereerreeeeeererreeesereeereeraeneas §817.102(2)(6) vvovvrvereeereereeeeereereeeeeeeenen
§817.102(D) .vevreiiiii §817.102(b) [introductory text] and (b)(1)
§817.102(0) «vovveeeeeeeeeeeeeeeeeeeeeeeeee e, §817.102(D)(2) wvvvveeeeeeeeeeeeeeeeeeeeeeenes
§817.102(F) wevoveeeeeeeeeeeeeeeeee e §817.102(0) weovvoeeeeeeeeeeeeeeeeeeeeeee
§817.102(Q) ovvvvereerrererreeeeeeeeeereeseeeeseesesseeesneenens §817.102(2)(2) .vvovvreereereerereeeeereeseane
§817.102(N) w.voevoeeeeeeeeeeeeeeeeee e, §817.102(2)(3)(1) «vvvverrrerrrreeeereenene
§817.102(1) vvrveeeereeeeere e §817.102(a)(3) (i) «vvveeverrereerrereereerreereene
§817.102(J) vvvveeeerreeeereeeee e §817.102(F) weveeeeeeee e
§817.102(K)(1) woverreemerreeeenreeeere e §817.102(a)(1)(i) vevververrereerrereerreseeeeee
§817.102(K)(2) weveveevrerreeeerreeeenreseere e §817.102(a) (1) (i) +erverrerrereerrereerreseerene
§817.102(I) wevvvveeerieeereeeeree e ... | §817.102(a)(1)(vii)

§817.111(a) [except (a)(2) and (a)(4)] .| §817.111(a) and (b

§817.111(a)(2) .

§817.111(a)(4) ..
§817.111(b)(1) ..
§817.111(b)(2) ..
§817.111(b)(3) ..
§817.111(b)(4) ..
§817.111(b)(5)
E = 0 T T 1 ()
§817.111(d) oo
§817.113 o
§817.114 o
§817.116(a) [introductory text] .........cccceevvrenee.
§817.116(2)(1) weoveeeeeeereeeeeeeeeeeeeeeeeeee e
§817.116(a)(2) [first sentence] ......c.cccveeveeeenee
§817.116(a)(2) [second sentence] .......c.cceeeenee
§817.116(b) [introductory text], (b)(1), (b)(2),

and introductory text of (b)(3).
§817.116(D)(3)(I) vovveeerrreeerreeierereee e
§817.116(D)(B) (i) -vveeveereeeeieriieesee e
§817.116(0)(3) (i) -vveerveerereiereieeiee e
§817.116(D)(4) wvovvoeereeeeeeeeeeeeeeeeeeeeeee s
§817.116(D)(5) weovvreerreeeeeeeeeeeeeeeeeeeeeeeeeeeeen
§817.116(C) vvoeeeeeeeeeeeeeeeeeeeeeeee s
§817.121(C)(1) cvvreeeeeeeeeeeeeeeeeee e
§817.121(C)(2) cvvovveeeeeeeeeeeeeeeee e
§817.121(C)(B) wevvrvrereerereeenieeeerie e e
§817.121(c)(4)(i) through (c)(4)(iv) [Suspended
December 22, 1999].

§817.121(C)(A)(V) woremeeeeeeereeeeeeeeeeeeeeee s
§817.121(C)(5) wovvrvvereerereeenieeeerieseeee e
§817.121(d) wveoeeeeeeeeeeeeeeeeeeeeeeeee e
R 0 P2 1 (Y S
§817.A21() oo
= 0 P 1 ()
§817.133(a) [introductory text] .........cccccceeeennee
§817.133(A)(1) wovvrreeerreeeeereeeene e ee e
§817.133(2)(2) weovveeeeeeeeeeeeeeeeeeeeeeeee s
§817.133(b) [first sentence] .......cccceevevveevceenens
§817.133(b) [last sentence] ......ccccceeveeveieiienns
e A < 1 ()
§817.133(A)(1) werreeeeeeeeeeeeeeeeeeeeeeeeeeee e

§817.133(A)(2) weoevereeeeseeeereeeeeeeeeeeereeeeeeeeee
AR L)1) N

§817.133(A)(A) werevereeeereeereeeereeeceeeeeeseeseseeree
§817.133(A)(5) weeovvveeeereeeeereeeeeereeeeeeeeee e
AR L1 ) 1) N
L AR A K10 ) s N
R AR L 1) 1) N
RN T 1) 1) N
§817.133(A)(10) ovvereveereeeeeeeeereeeesesresseeeseeree

§784.12(g)(3)(i
§784.12(g)(3
§784. 12(g)(3
§784 12(9)(3

)

vvvvvvvvv

NONE .o

X R AR L1 I
§817.116(f)(1) and (1)(2) w.veovvveererrrererene.
§817.116(1)(3) covvveroereeeereeeeeeeceseerresernnes
§817 SR 12 N

)

NONE .o

§817.133 [introductory text] .........cccceeueuee.
§817.133(2) «vvvveeeerereeee e
§817.133(D) v
§784.24(D) oo
§784.24(8) wvoeeeeeeeeeeeeeeeee e
§784.24(D) oo
NONE ..o

§785.16(2)(2) eveeeeeeiieeiieeie e
NONE .

YL RTEIC) () N
RTINS
§785.16(8)(9) ovvvveeeereeeeeeeereeeeeeeeeren
RTINS
§785.16(8)(7) ovvvvveeeeeeeeeeeeeeereeeeeeeeeren
§785.16(2)(10) ovvveeerereeeeeeeereeereeseseeeen
§785.16(8)(4) ovvveeeeeeeeeeeeeeeeeeeeeern

Yes.
Yes,
Yes,
Yes.
Yes.
Yes.
Yes.

Yes.

Yes,
Yes.
Yes,
Yes.
Yes.
Yes.
Yes,
Yes.
Yes,

der of proposed §817.116.
Yes.
Yes.
Yes.
Yes.
Yes,
Yes.
Yes,
Yes,
Yes,

Yes,
Yes.
Yes,
Yes,
Yes,
Yes,
Yes,
Yes,
Yes,
Yes.
Yes.
Yes.

editorial.
editorial.

, editorial.

, editorial.
, editorial.

, editorial.

editorial.

editorial.

editorial.

editorial.
Proposed for removal; superseded by remain-

editorial.

editorial.
editorial.
editorial.
Proposed for

removal.

editorial.

editorial.
editorial.

editorial

editorial.
editorial.
editorial.
editorial.

Proposed
§785.16(a).
editorial.
Proposed for removal as unnecessary and du-
plicative.
editorial.
editorial.

Yes,

Yes,
Yes,
Yes.
Yes,
Yes,
Yes,
Yes,

for

editorial.
editorial.
editorial.
editorial.

removal;

redundant

of
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Existing rule

Proposed redesignation

Existing text revised in proposed rule?

§817.200 [except paragraph (d)(1)]
§817.200(d)(1)
§824.11(a) [introductory text] and (a)(1)
§824.11(a)(2) and (a)(3)

§824.11(a)(11)
§827.12(a) through (I)

None

§784.24(c)

§824.11(a)

§701.5 [definition of “mountaintop removal
mining”].

None

§824.11(b)(1)
§824.11(b)(2)
§824.11(b)(3)
§824.11(b)(4)
§785.14(b)(9)
None

§824.11(b)(5)
Merged with introductory text of §827.12

Proposed for removal as obsolete.
Yes.

Yes, editorial.

Yes, editorial.

Proposed for removal; redundant of proposed
§785.14(b)(3).

Yes.

Yes.

Yes, editorial.

Yes.

Yes.

Proposed for removal; redundant of proposed
paragraph (b)(1).

Yes.

Yes, editorial.

The following table is organized in
numerical order of the proposed rule
citations. It does not include those
provisions of the proposed rule for

which there is no counterpart in the
existing regulations. In addition, it
includes only those provisions of the
proposed rule for which we propose to

move the existing rule counterpart to a
different paragraph or section; i.e., those
provisions that we propose to
redesignate.

Proposed rule

Existing rule counterpart

Existing text revised in proposed rule?

§700.11(d)(1
§700.11(d
§700.11(d)
§701.5 [definition of “mountaintop removal
mining”].
§773.7(b)(1)
§773.7(c)

§779 24(a)(1) through (a)(6) ..
§779.24(a)(7)

§779.24(a)(9)

§779.24(a)(10)
§779.24(a)(12)

§779.24(a)(27)

8) [water wells],
[gas and oil wells].

§779.24(a)(28)

§780.12 [in general]

) i
)
)
) [in general]
)
)
)

(3)(i)
(3)(ii)
(3)(iii)

§700.11(d)(1)(i)
§700.11(d)(1)(ii) ...
§700.11(d)(2)
§785.14(b), §824.11(a)(2) and (a)(3)

§773.7(a) [last sentence]
§773.7(b)
§773.15(n)
§777.13(a)
§777.13(b)
§§780.21(a) and 784.14(a) ....
§§780.21(d) and 784.14(d) ....
§779.12(b)
§780.16(a)
§780.16(c)
§780.23(a)
§779.24(a) through (f)
§780.21(b)(1) [location and ownership infor-
mation in first sentence].

§780.21(b)(2) [first part of first sentence
through “impoundments”] and
§779.25(a)(7).

42 (o ) I

§780.21(b)(2) [the part of the first sentence
that pertains to discharges].
§779.24(h) through (k)
§779.25(a)(1)
§779.25(a)(6)
§779.25(a)(2)
§779.25(a)(3)
(
(

§779.25(a)(4)
§779.25(a)(5)
§779.25(a)(8)
§779.25(a)(9)
§779.25(a)(10)

§779.24())
§780.18 [in general] ....
§780.18(b)(1)
§780.18(b)(2)
§780.18(b)(3)
§780.18(b)(4)
§816.22(e)
§816.22(b)

Yes, editorial.
Yes.
Yes.
Yes, editorial.

Yes, editorial.
Yes, editorial.
No.
Yes.
Yes, editorial.
Yes.
Yes.
Yes, editorial.
Yes.
Yes.
Yes.
Yes.
Yes, editorial.

Yes, editorial.

Yes.
Yes, editorial.

No, except for editorial changes in (a)(17).
Yes.

Yes.

Yes.

Yes.

No.

Yes, editorial.

No.

Yes.

Yes.

No.

Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
No.
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Proposed rule

Existing rule counterpart

Existing text revised in proposed rule?

3)(iv)
3)(v)

§780 24(e)

§780.35

(
(
(
§780.28(
E
§780.35(f)

§783 20(a) and (b)
§783.20(d)
§783.22
§783.24(a)(1) through (a)(6)
§783.24(a)(7)

§783.24(a)(9)

§783.24(a)(10)
§783.24(a)(12)

§816.111(d)
§780.18(b)(6)
§780.18(b)(7)
§780.18(b)(8)
§780.18(b)(9)
§780.23(b)(3)
§780.14

§780 16(b) ....
§780.16(c) ..
§780.22(a)
§780.21(b)(1) [except location and ownership
information in the first sentence].
§780.21(b)(2) [except the part of the first sen-
tence that precedes “and information on
§780.22(b)
§780.22(c) ....
§780.22(d)
§780.21(c)
§780.21(f)(1) through (f)(3) ...
§780.21(b)(3)
§780.21(f)(4)
§780.21(g)
§780.21(h) ....
§780.21(e) ....
§780.21(i)
§780.21(j)
§780.23(b) [except (b)(3)]
§816.133(b) [first sentence], §816.133(c)
None

§816.133(b) [last sentence]

§816.84(e)

§816.43(a)(3) [last sentence], §816.43(b)

§816.57(a) [except first sentence]

§780.29

§816.71(c)

§780.35(a) [in part], §816.71(b)(1) [first sen-
tence].

§780.35(b), §816.71(d)(1)

§780.35(a) [in part]

§780.35(c)

§816.71(b)(1) [second sentence]

§783.12(b)

§784.21(a) ....

§784.21(c) ....

§784.15(a)

§783.24(a) through (f)

§784.14(b)(1) [location and ownership infor-
mation in first sentence].

§784.14(b)(2) [the part of the first sentence
that precedes “impoundments”]
§783.25(a)(7).

§783.24(g)

§784.14(b)(2) [the part of the first sentence
that pertains to discharges].

§ 783.24(h) through (k)

§783.25(a)(1)

§783.25(a)(6)

§783.25(a)(2)

§783.25(a)(3), [Suspended August 4, 1980] ...

§783.25(a)(4)
§783.25(a)(5)
§783.25(a)(8), [Suspended August 4, 1980] ...
§783.25(a)(9), [Suspended August 4, 1980] ...

Yes.
Yes, editorial.
No.
Yes, editorial.
Yes.
Yes, editorial.
Yes, editorial.
Yes.
Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes.
Yes, editorial.
Yes.
Yes.
Yes.
Yes.
Yes.

Yes.

Yes.

Yes, editorial.
Yes, editorial.
Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes.

Yes, modeled on existing §§784.200(a) and

817.200(d)(1).

Yes.

Yes, editorial.
Yes.

Yes

Yes.

Yes.

Yes, editorial.

Yes.
Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes, editorial.
Yes.
Yes.
Yes.
Yes.
Yes, editorial.

Yes, editorial.

Yes.
Yes, editorial.

No, except for editorial changes in (a)(17).

Yes.

Yes.

Yes.

Yes. We are re-proposing part of this rule and
proposing to remove the remainder.

Yes.

Yes.

Yes, editorial. We are re-proposing this rule.

Yes. We are re-proposing part of this rule and
proposing to remove the remainder.



44462 Federal Register/Vol. 80, No. 143/Monday, July 27, 2015/Proposed Rules

Proposed rule Existing rule counterpart Existing text revised in proposed rule?
§783.24(a)(8) [water wells], §783.24(a)(27) | §783.25(2)(10) ..ccceerrerrirerriiieiieieeeee e Yes.
[gas and oil wells].
§783.24(2)(28) .evreeeerieeeneeee e §783.24(1) v No.
§784.12 [in general] ....coccoeviiiieeiieiee e §784.13 [in general] .....cccoooevieiiinniieeiieeeee, Yes.
§784.12(D) oo §784.13(D)(1) wveererieeere e Yes.
§784.12(C) cvvvveeeereieee e §784.13(D)(2) wvevveiieeiriee e Yes.
§784.12(d) vvvieeieeeeeee e §784.13(D)(B) wveeveeereenieeeeeee e Yes.
§784.12(e) [in general] ......cccooviiriieniiiiienee §784.13(D)(4) veeieiieeee e Yes.
§784.12()(1)(I1) werveeeerreeeerreeeereeeere e §817.22(8) wevveeeeieeieeee e Yes.
12(e §817.22(D) .eeveeiiiieeieeee e Yes.
(f §784.26 ..o Yes.
( §784.13(D)(5) wvvvverreeeere e Yes.
( §817.111(a)( Yes.
( §817.111(a)(4) Yes.
( §817.111(b No.
( §817.111(b Yes.
( §817.111(b Yes, editorial.
( §817.111(b No.
( §817.111(b Yes, editorial.
( §817.111(c Yes.
( §817.111(d Yes, editorial.
(i §784.13(b) . | Yes, editorial.
@ §784.13(b) Yes.
( §784.13(b) Yes, editorial.
( §784.13(b) Yes, editorial.
( §784.15(b)(3) .. Yes, editorial.
§784.23 ....... Yes.
.. | §784.12 ... ... | Yes, editorial.
.| §784.21(b) ... . | Yes.
§784.21(c) Yes.
§784.22(a) Yes.
§784.14(b)(1) [except location and ownership | Yes.
information].

§784.14(b)(2) [except the part of the first sen- | Yes.
tence that precedes “and information on

§784.19(f)(1) through (4) ..ceeoveiiiicieeeceeeee, § 784 22(b) ........................................................ Yes.
§784.19(F)(5) eveverreererieeeere e §784.22(C) .evveeeeeieiiee e Yes, editorial.
§784.19(F)(6) eeeeerveeeereeeeeee e §784.22(d) .eovieeeieie e Yes, editorial.
§784.19(Q) wooveerreiie i §784.14(C) oo Yes.
§784.20(8) .ooveerereiiieeieeee e §784.14(e)(1) through (€)(3) ...ovvvvvvieriiriieen. Yes.
§784.20(D) .eeveeeeieeiereee e §784.14(D)(B) wvveeeeeeierieeeereeee e Yes.
§784.20(C)(1) werveeeeeeeeeeeeeeeeeeee e §784.14(E)(4) oo Yes.

§784.21 oo §784.14() oo Yes.
§784.22(Q) .uveveeeeeeeiee et §784.14(Q) «vveereeiieeee e Yes.
§784.23(2) .cvvrvveeeieeee e §784.14(N) oo Yes.
§784.23(D) .evveieeeeeeee e §784.14(1) v Yes.
§784.24(Q) .ooveeeieieeee e §784.15(b) [except (D)(3)] -weerverreeaeeeiieeieeen. Yes.
§784.24(D) oo §817.133(b) [first sentence], §817.133(c) ....... Yes.
§784.24(C) cvvvveeeiieieeereee e §784.200(a), §817.200(d)(1) «oeevverrerreneerreeens Yes.
§784.24(€) oo §817.133(b) [last sentence] ........ccccevvvevernennene Yes.
§784.25(d)(B)(IV) weveveereriereenieeeerreeeseeeeraeee e R A AR 7 () S Yes, editorial.
§T784.26 ..o §784.25 .o Yes, editorial.
§784.28(C) evvveeeeeeeiieeeeeeeesee e ee e §817.43(a)(3) [last sentence], §817.43(b) ...... Yes.
§784.28(€)(2) .eevverveererieeieneeeee e §817.57(a) [except first sentence] .........cc........ Yes
§784.29(C) cvvveeeeieeee e §784.29 ..o Yes.

§784.30 .o §784.20 ..o Yes.

§784.31 e §784.17 oo No.

§784.33 oo §78418 oo No.

§784.35 ..o §784.19, §817.71(b)(1), (c), (d)(1), and (d)(2) | Yes.

[second sentence].

§784.37 e §784.24 .o Yes.

§784.38 ..o §784.30 oo Yes, editorial.
§785.14(D) uvvveeeeeeeeee et §785.14(C) wevereeeeeeiee e Yes, editorial.
§785.14(b) (introductory text) ........cccecevereenne. §785.14(c) [introductory text] .......c.ccoeeveriuenene Yes, editorial.
§785.14(D)(1) woveeeeeiee e §785.14(c)(1) [introductory text] ..........ccceeeneee. Yes, editorial.
§785.14(D)(2) .eovverveeierieeeereeeee e §785.14(CYT)(I) wevereeererrereereeie e Yes, editorial.
§785.14(D)(3) wovvereereeeeeiereeeeeeeree e e ree e §785.14(C)(1)({1) wevvvreererereerrreeerieeeeseeeeereeeenens Yes, editorial.
§785.14(D)(4) .ooveereeeieieeeeee e §785.14(c)(1)(iii) [except paragraph | Yes, editorial.

(c)()(ii(G)]-

§785.14(D)(5) .eooverveeeerieeeereeeee e §785.14(C)(1)(iiI)(G) weoverrereerreeeereeeeeeeeeeeen Yes, editorial.
§785.14(D)(B) woovveeeereeeeeieeeeeee e eree e §785.14(C)(1)(IV) wovveeerrereeerieeeieeeeseeeeeeeeennns Yes, editorial.
§785.14(D)(7) weeovereeeeerieeeeriecee e §785.14(C)1)(V) cvereerreriieeereeeereeee e Yes, editorial.
§785.14(D)(8) wooveeeereeeeeeeeeeee e eee e §785.14(C)(2) evveeerereeiieeeerieeeee e e Yes, editorial.
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§816.39

§824.11(2)(9) oveevreerieieeee e Yes.
§785.14(C)(4) wveeeeeerieeeeeee e Yes, editorial.
§785.14(C)(5) wevrvveerrrrireeiieenie e Yes.
§785.14(d)(1) and (2) ..eeeovverevrieeieeeereeeeene Yes.
§785.14(A)(B) evveerrereerrireeitreeeriee e e e eeee e Yes, editorial.
§785.16(a) [introductory text] .........ccccoeevrieenen. Yes, editorial.
§785.16(2)(1) wveeieeeeieeiieeie e Yes, editorial.
§816.133(d)(2) weevvveererrieeiee e Yes, editorial.
§816.133(d)(4) wevvverrereirrireereeeere e Yes, editorial.
§816.133(d)(10) .vovveeeeeieeereeeeresee e Yes, editorial.
§816.133(d)(5) wevvververrerierienieeeere s Yes, editorial.
§816.133(A)(7) wevvereerreriereerieeee e Yes, editorial.
§816.133(d)(8) .eevvveereerreeiie e Yes, editorial.
§785.16(a)(3), §816.133(d)(6) ..evevveevereereeneens Yes.
§785.16(a)(4), §816.133(d)(9) ..oovevververerreeenns Yes.
§785.16(D)(2) weveveereireieeireeee e Yes, editorial.
§785.16(C) and (d) ..ococveveecereeeriieeereeeeeeee s Yes.
§785.16(€) cveerreeieeeieeiee e Yes, editorial.
§785.16(F) oo Yes, editorial.
§785.25(b) [first sentence] ......ccccceeveereeiiieennn. Yes, editorial.
... | §785.25(b) [except first sentence] ... ... | Yes, editorial.
.| §800.11(€) wevevereriveriienne .| Yes.
§800.11(a) through (d) ..... Yes, editorial.
§800.15(c) [first sentence] Yes, editorial.
§800.30(a) ... Yes.
§800.30(b) ... Yes
§800.16(e)(2) . | Yes.
§800.40(8) -veerveeeureeririeieenre e Yes, editorial, except for (b)(2)(vi), which has
substantive changes.
§800.40(D)(1) wveveeeieeerie e Yes, editorial, except for (a)(2), which has
substantive changes.
§800.40(C) .vevrureeieeeieeriie et Yes.
§800.40(D)(2) eveerveeeieerieieiee e Yes, editorial.
§800.40(d) .veeerieiieeiee e e Yes, editorial.
§800.40(8) .eevveeeeriieere e Yes, editorial
§800.40(f) through (h) ....cccoevviiieiieeereeeene Yes, editorial.
§816.13 e Yes, editorial.
§816.14 oo Yes, editorial.
§816.15 .o Yes, editorial.
§816.22(a)(1) through (4) ...cocveiieeiiiiiieieeee. Yes.
§816.22(C) .vevrvverreeririeieeeie et Yes.
§816.22(D) ..eeveeiieeiieeiieee e Yes.
§816.22(A)(2) vvveervrrreerrrereeirrieerieeeeseeeeeneae e Yes, editorial.
§816.22(d)(1) wovvererreerereeee e Yes.
§816.22(d)(3) veereeeeieerieeiee e Yes, editorial.
§816.41(a), (b), and (d) ...ccceeveeieeiiieiieeeee, Yes.
§816.41(C) wevvereeeirieeee e Yes.
§816.41(8) wevveeeeiiriieeere e Yes.
§816.41(F) veeveieeeieiee e Yes.
§816.41(Q) «ovvvrreeereeieerie e Yes.
§816.41(h) and paragraphs (a) and (b) of defi- | Yes.
nition of “replacement of water supply” in
§701.5.
§816.41(1) vvvveeeeeeee e Yes.
§816.42 ..o Yes.
§816.43(c)(3) Yes.
§816.46(c)(1)(ii) and (jii) ..cceoveeeerrereeiereeieens Yes.
§816.57(a) [first sentence] .......cccceevcvvveeceeeennns Yes.
§816.43(a)(3) (last sentence), §816.43(b) ...... Yes.
§816.71(D)(2) evveereereeiieeeeiieeeeeee e e eeee s Yes, editorial.
§816.71(d)(2) [first sentence] ......ccccoeverivennene Yes.
§816.71(E)(1) evveerrereeiiieeeieeeeee e e e e Yes.
§816.72(2)(2) .vevvereeererienee e Yes.
§816.72(2) (1) vveeerrrereerrereerireeesieeeeseeeeeneeaeennns Yes, editorial.
§816.71()(2) wvvvvereeriirieeee e Yes.
§816.71(E)(5) evveerrrrreerrereeireeerieeeeseeeesneeeennns Yes, editorial.
§816.71(E)(3) wververeerieriereereeee e Yes.
§816.71(E)(4) eveeereeeeeieeeeeree e e e e eee e Yes.
§816.71(Q) -veveeeererieeierieeee e Yes, editorial.
§816.71(N) oo Yes.
§816.71(1) veevveeeeierieeeere e Yes.
§81B6.71(J) wovveereeeieeeee e Yes, editorial.
§816.74(c) [first sentence] ........ccceoeeveieeinenen. Yes, editorial.
§816.74(c) [second sentence] ........cccceeveeveennnes Yes, editorial.
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§816.97(g)
§816.102(8)(1)([) -ovvreeeereeremreieereieres
§816.102(@)(1)({i) -.-vvvoeererireeeeieeee
§816.102(a)(1)(ii
§816.102(a)(1)(i
§816.102(a)(1)
§816.102(a)(2)
§816.102(a)(3) [introductory text] .........cccceeneee
§816.102(2)(3)(I) +veereerrereerrerieerierieeie e
§816.102(2)(B)(ii) vvereerreeeerrereerrereerieeeereenieeneas
§816.102(a)(4)
§816.102(2)(5) vvrveeerrreeerrreeeenreeeeneeeeeneeneeenees
§816.102(2)(6) +.vvververerrerrerrenrenreeeeeie e
§816.102(b) [introductory text] and (b)(1) .........
§816.102(D)(3) wvervevererrerrirrenrenieeeesie st
§816.102(d) .evvereeeeeriiricererieree s
§816.102(F) vvveeeereieiereeeere e
§816.111(a) @and (B) ..eoveceerreeieeeeee e
§816.111(d) wrvorereeeeeeeeeeeeeeeeeeeeeeee e
§816.111(E) wevvireereeieiecreseee s
§816.116(8) «.ovoveereeceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenenes
§816.116(D) .evvereeeeeriiriiresreceee s
§816.116(C) vvoverreceeeeereeeeeeeeeeeeeeeeeeeeeee s
§816.116(d) .evverveeeeririieesreeeee s
§816.116(8) w.rvorvererceeeeeeeeeeeeeeeeeeeeeeeeeneeeeeeeenaees
§816.116(f)(1) and (f)(2) .oovevrevreeeeririreree
§816.116(F)(3) covrverreereeereeeeeeeeeeeeeeeereeeeeee s
§816.116(F) -vevvvrvereeerririnrenrenreeee st
§816.116(N) e
§816.115 oo
§816.133 [introductory text] .......cccooerivevernenne.
§816.133(2) .evververeeriiriinrenreee s
§816.133(D) «.rvoreereeceeeeeeeeeeeeeeeeeeeeeeeeeee e
§817.13(a), (d), (€), and () «weroveereeerveereerieeanans

§816.74(d)(4) woveeeiieeieee e Yes.
§816.74(c) [third sentence] ........cccccceerirrveennne. Yes, editorial.
§816.74(c) [fourth sentence] ........ccccecveerevrnnne Yes, editorial.
§816.74(d) [except (d)(4)] .oooeerveeereerieereeeeeene Yes.
RS R I () Yes, editorial.
§816.74(F) o Yes, editorial.
§816.74(Q) -vveeveeieeeieerie e Yes, editorial.
§816.81(a) [first sentence] ......ccceeveeereeeiieennnn. Yes, editorial.
§816.81(a) [except first sentence] ................... Yes.
§816.81(D) .eovveeeeiiiieire e Yes, editorial.
§816.81(C) wevvveeeeriiiriirii e Yes.
§816.81(d) weovveeeriirieeiere e Yes, editorial.
§816.81(€) cvvvrrieiieeriereeeeeet e Yes, editorial.
§816.81(F) coveerriiiieeieece e Yes, editorial.
§816.83 [introductory text] ........cccccevvievrievinnenne Yes, editorial.
§816.83(Q) -vevvveerveeririiieeiee et Yes.
§816.83(D) weveveeeeeiiee e Yes, editorial.
§816.83(C) .vvvvveeiieeiie e Yes.
§816.83(d) .veerueieiieeiie e Yes, editorial.
§816.84 [introductory text] ......cccccoceereerieennn. Yes, editorial.
§816.84(a) . | Yes, editorial.
§816.84(b) ... Yes, editorial.
§816.84(c) ... Yes, editorial.
§816.84(d) ... Yes.
§816.97(d) ... Yes, editorial.
§816.97(e) ... Yes.
§816.97(f) .... Yes.
§816.97(9) Yes.
§816.97(h) Yes.
§816.102(K)(B)(I) vveerveermeerrererreenieeeieereeeseeenanes Yes, editorial.
§816.102(K)(B)([1) -veerveermeerrererieerieeiee e Yes, editorial.
§816.102(K)(1) weevveeeeierieeiee e Yes, editorial.
§816.102(K)(2) wevvverveererrereerreeeerre e Yes, editorial.
§816.102(K) () ([ii) +ervermververeerreneerreseerreneeeneens Yes, editorial.
§816.102(F) -vevermveverreriirierienieere e Yes.
§816.102(2)(2) .evrveveerereeeeerieeie e Yes.
§816.102(N) weoveoeeeeeeeeeee e Yes.
§816.102(1) wvvoveoeeeeeeeeeeeeeee e Yes.
§816.102(2)(3) vovvreveverrrereeeeerereereseseereesessenens No.
§816.102(2)(4) ooveerereereeereeie e Yes.
§816.102(2)(5) «evvvevvererrrereereeeere e No.
§816.102(D) .oovvveeeeeiiierie e Yes, editorial.
§816.102(d) .oovvveeveiieeerieeee e Yes.
§816.102(F) .eveeeeiiiieeee e Yes.
§816.102(]) wvvevereerereerieeeereee e Yes.
§816.111(a) [except (a)(2) and (a)(4)] ...cecvenven. Yes.
§816.114 .o Yes.
§816.113 oo Yes.
§816.116(2)(1) wevvververrrrereereeee e Yes, editorial.
§816.116(a) [introductory text] ........cccocevrvveennn. Yes.
§816.116(a)(2) [first sentence] .........ccceevuennee. Yes
§816.116(a)(2) [second sentence] ........ccceeeneee Yes, editorial.
§816.116(D)(B)(i) -vevvereervereerreniereseeeseeeeene Yes.
§816.116(D)(B)(ii) wevvevrrrereereeeereeee e Yes.
§816.116(D)(B) (i) wveemvereereerrereerieseeeseeeeene Yes.
§816.116(D)(4) evveveeieeeeeee e Yes.
§816.116(D)(5) -evvevveeririiriereeee e Yes, editorial.
§816.116(C) +ovvveeeeeereeireeeeieeeeieee e e eeee e Yes.
§816.133(a) [introductory text] ........cccceeervuennen. Yes, editorial.
§816.133(2)(1) wevevvvreereeeeerreeeereeeseree e e Yes, editorial.
§816.133(2)(2) .evverveerrriereerieeie et Yes, editorial.
881718 e Yes, editorial.
§817.14(Q) wevveeeeeeieeeee e Yes, editorial.
§817.14(D) weeeeee e Yes, editorial.
§817.15 s Yes, editorial.
§817.22(a)(1) through (4) ...oooveieiiiiiiieieeee. Yes.
§817.22(C) wevveeeenrerieeie e Yes.
§817.22(D) oo Yes.
§817.22(d)(2) wvevvereeeierieeiereeee e Yes, editorial.
§817.22(d)(1) woveereeeee e Yes.
§817.22(d)(B) wveevereerririenie e Yes, editorial.
§817.41(a), (b), and (d) ...ccccevevcveeerieeeeeeeeens Yes.
§817.41(C) oo Yes.
R A A 1 () Yes.
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§817.38 i §817.41(F) ceereieeee e Yes.
§817.39 i §817.41(Q) eevvereeeiereee e Yes.
§817.40 i §817.41(j) and paragraphs (a) and (b) of defi- | Yes.
nition of “replacement of water supply” in
§701.5.

§817.41 s §817.41(N) woeeeeeeee e Yes.
§817.42(Q) .evovveeeeeeeeeeee e §817.42 o Yes.
§817.43(a)(5)(ii) .... §817.43(c)(3) Yes.

§817.44 oo §817.41(1) oo Yes, editorial.
§817.46(c)(1)(i) and (i) ..coeveeeeerrereeneneerereene §817.46(c)(1)(ii) and (iii) ..ccevvreerrereeirecerreene Yes.
§817.57(2)(1) weeveerreerereeeereeeese e §817.57(a) [first sentence] .......cccccoevveverinenene Yes.
.57(b) §817.43(a)(3) [last sentence], §817.43(b) ...... Yes.

b) §817.71(D)(2) e Yes, editorial.
b) §817.71(d)(2) [first sentence] .......cccvevervvenene Yes.
d) §817.71(E)(1) woveeeieee e Yes.
e) §817.72(2)(2) veeeeeeereeeeeieee e Yes.

e) §817.72(8)(1) weveeveerrieireeee e Yes, editorial.
g) §817.71(€)(2) weveeeeeieeeeee e Yes.

g) §817.71(E)(5) evveererreeirireeiieeeseeeeseeeeeneee e Yes, editorial.
h) §817.71(E)(3) cveeeieeieerieeee e Yes.
i §817.71(E)(4) e Yes.
§817.71(g) ....... .. | Yes.
§817.71(h) ... .| Yes.
§817.71(i) .... Yes.

§817.71()) wovevereieeeiene Yes, editorial.

§817.74(c) [first sentence] ...
§817.74(c) [second sentence

Yes, editorial.
Yes, editorial.

(
(
(
(
(
(
(
(
(
(
(
(i
(
(
(
(
5
( §817.74(d)(4) wooveveeeene, ... | Yes.
( §817.74(c) [third sentence] ...... .... | Yes, editorial.
( §817.74(c) [fourth sentence] .......cccceevevvveennenn. Yes, editorial.
( §817.74(d) [except (d)(4)] «ccvveereveeereeeeeieeeennns Ye.s
( §817.74(8) ceeeeeeeeeeee e Yes, editorial.
( §817.74(F) o Yes, editorial.
( §817.74(Q) < oveeveeieeeiee et Yes, editorial.
( §817.81(a) [first sentence] ......cccceeveeereieiinennen. Yes, editorial.
( §817.81(a) [except first sentence] .................. Yes.
( §817.81(D) oo Yes, editorial.
( §817.81(C) wevvereeeiirieeierie e Yes.
( §817.81(d) cveeeiieieeeee e Yes.
( §817.81(€) cveerrieieeieec e Yes, editorial.
( §817.81(F) cveeeeeeieeeeeee e Yes, editorial.
( §817.83 [introductory text] ........ccceeerieineiinenne Yes, editorial.
( §817.83(2) wevevevveeeieieeeiieeeeitee e e e Yes.
( §817.83(D) .eeieeeeieeee e Yes, editorial.
( §817.83(C) vvvrreeiiieiie e Yes.
( §817.83(d) veerieeiieeiee e Yes, editorial.
( §817.84 [introductory text] ......cccceveerieieiennnnn. Yes, editorial.
( §817.84(Q) .eoveveeeiiiieeere e Yes, editorial.
( §817.84(D) oo Yes, editorial.
( §817.84(C) wevevreeeeiieie et e Yes, editorial.
( §817.84(d) oo Yes.
( §817.97(d) weveeeiee e Yes, editorial.
( §817.97(€) oo Yes.
( §817.97(F) weveeeeeeeee e Yes.
( §817.97(Q) -eoverreeeirieeeere e Yes.
8§817.97(N) weeeeeeee e Yes.
§817.102(a)(1)(i) +oveeeerreeeerrereeieseee e §817.102(K)(1) weevereerririeeiereeee e Yes, editorial.
§817.102(a) (1) (i) vveeerreeeerrereereeeeree e §817.102(K)(2) wvoverveeeerreeeereeee e Yes, editorial.
§817.102(2)(1)(Vil) rvovveeeereeeeeeeeeeeeeeeeeeeeeee s §817.102(1) covoeeeeeeeeeeeeeeee e Yes.
§817.102(2)(2) vvrveeeerreeeereeeene e §817.102(g) -vevveeeerrereerreree e Yes.
§817.102(a)(3) [introductory text] ........cccccoeenee. §817.102(2)(2) .evvevveerrriereerieeie e Yes.
§817.102(2)(B)(I) +vveeerrermerrereerie e §817.102(N) .o Yes.
§817.102(2)(3) (1) +.vvrrerrereeerereeeeeeeeeeeeeeeeeeeaeen §817.102(1) wooeeeeeeeeeeeeeeeeeee e Yes.
§817.102(2)(4) vvrveeeereeeereeee e §817.102(2)(3) wevverreeerreeeere e No.
§817.102(A)(5) vvevrvreeeeeeereeeeieeeeer e §817.102(2)(4) wevoeeeeeeeeeeeeeeeeeeeee e Yes.
§817.102(2)(B) vvrveeeerreeeerreeeene e §817.102(2)(5) «evverrererrrereereeee e No.
§817.102(b) [introductory text] and (b)(1) ......... §817.102(D) .o Yes, editorial.
§817.102(D)(2) vvrveeeereeeere e §817.102(d) oo Yes.
§817.102(d) «veoreeeeeeeeeeeeeeeeeeeeeeeeeee e §817.102(f) oo Yes.
§817.102(F) vvoveeeeeeee e §817.102(]) wevevveeeeeeieee e Yes.
§817.111(a) @and (B) ..ooeevereiieeeee e §817.111(a) [except (a)(2) and (a)(4)] ...cccvevven. Yes.
§817.111(d) oo §817.114 L Yes.
§817.111(€) tveeieieieeee e §817. 113 e Yes.

§817.116(2) wevevveeeeireeeeeieeeeee e e see e e §817.116(2)(1) evevereeeerieee e eeee e e e Yes, editorial.
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§817.116(b)
§817.116(c)
§817.116(d)
§817.116(e)
§817.116(f)(1) and (f)(2)
§817.116(f)(3)
§817.116(g)
§817.116(h)
§817.115
§817.133 [introductory text] ...
§817.133(a)
§817.133(b)
§817.121(c)
§817.121(d)
§817.121(e)
§817.121(f)
§817.121(g)
§817.121(h)
§817.121(j)
§817.121(j)
§817.121(k)

2) [first sentence]
2) [second sentence] ....

(
(
(
(3)(if)
(
(
5

§817.116
§817116

3)(iii)

§817.121
§817.121
§817.121(g)
§824.11(a) [introductory text] and (a)(1)
§824.11(a)(5)
§824.11(a)(6)
§824.11(a)(7)
§824.11(a)(8)
§824.11(a)(11)

Yes.
Yes.
Yes,
Yes.
Yes.
Yes.
Yes.
Yes,
Yes.
Yes,
Yes,
Yes,
Yes,
Yes,
Yes,
Yes,
Yes.
Yes,
Yes,
Yes,
Yes,
Yes,
Yes.
Yes.
Yes,
Yes.
Yes.

editorial.

editorial.

editorial.
editorial.
editorial.
editorial.
editorial.
editorial.
editorial.

editorial.
editorial.
editorial.
editorial.
editorial.

editorial.

In general, we drafted the proposed
rule using plain language principles,
consistent with section 501(b) of
SMCRA, 30 U.S.C. 1251(a), which
provides that regulations must be
“concise and written in plain,
understandable language,” and
Executive Order 13563, which provides
that our regulatory system “must ensure
that regulations are accessible,
consistent, written in plain language,
and easy to understand.” 123 In addition,
a June 1, 1998, Executive Memorandum
on Plain Language in Government
Writing 124 requires the use of plain
language in all proposed and final
rulemaking documents published after
January 1, 1999. The Office of the
Federal Register also encourages the use
of plain language in writing regulations,
as set forth in detail at
www.plainlanguage.gov and associated
links.

Plain language requirements vary
from one document to another,
depending on the intended audience.
Plain language documents have logical
organization and easy-to-read design
features like short sections, short
sentences, tables, and lots of white
space. They use common everyday
words (except for necessary technical
terms), pronouns, the active voice, and
a question-and-answer format when
feasible.

The proposed rule and preamble use
the pronouns “we,” “us,” and “‘our” to

12376 FR 3821 (Jan. 21, 2011).
12463 FR 31883-31886 (Jun. 10, 1998).

refer to OSMRE, and the pronouns “I,”
“you,” and “your” to refer to a permit
applicant or permittee. We avoid use of
the word “‘shall” in the proposed rule
and preamble, except in quoted
material. Instead, we use “must” to
indicate an obligation, “will” to identify
a future event, and “may not” to convey
a prohibition.

We invite comment on how we could
more fully incorporate plain language
principles.

IX. How do we propose to revise
specific provisions of our existing
regulations?

In this portion of the preamble, we
discuss selected provisions of our
proposed rule in the order in which the
regulations that we propose to revise
would appear in Title 30, Chapter VII of
the Code of Federal Regulations. In
general, we do not discuss proposed
organizational changes (see Part VIII of
this preamble for a listing of
organizational changes), nonsubstantive
editorial revisions (e.g., plain language
changes, correction of grammatical
errors, and syntax improvements), cross-
reference changes, or revisions of a
minor nature. No substantive change in
meaning is intended for proposed
revisions made in accordance with plain
language principles.

A. Section 700.11(d): Termination and
Reassertion of Jurisdiction

The basis and purpose for our
termination-of-jurisdiction rules is set
forth in the preamble to the 1988

version of these rules. See 53 FR 44356—
44363 (Nov. 2, 1988). We propose to
revise paragraph (d)(1) of the existing
rules by removing the phrase ‘““the
reclaimed site of”” from the existing
introductory language because the
regulatory authority’s jurisdiction
extends to the entire surface coal mining
and reclamation operation, not just to
the lands disturbed and reclaimed by
the operation. Hence, any decision to
terminate jurisdiction likewise should
extend to the entire operation.

We propose to improve the structure
of the existing rule by placing the
termination of jurisdiction requirements
for initial program operations in
paragraph (d)(1) and the requirements
for permanent program operations in
paragraph (d)(2). We also propose to add
a provision to paragraph (d)(2)(ii) to
reflect the proposed addition to 30 CFR
part 800 of provisions concerning
financial assurances for treatment of
long-term discharges. In particular, we
propose to allow the regulatory
authority to terminate jurisdiction over
all portions of a minesite and all aspects
of the operation, except treatment-
related facilities and obligations, once
the permittee posts an acceptable
financial assurance under proposed 30
CFR 800.18 to guarantee treatment of all
long-term discharges. Termination of
jurisdiction may not occur until all
performance bonds for the remainder of
the permit area are fully released. Our
proposed rule would improve the
efficiency of regulatory authorities by
eliminating unnecessary inspections of
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the portion of the permit area that has
been fully reclaimed. It also would
eliminate the need for federal oversight
of those sites and allow the property
owner to acquire full control over the
land. Continuing to conduct inspections
of a fully-reclaimed minesite or of fully-
completed operations would divert
scarce resources from unreclaimed sites
and other regulatory program
responsibilities.

Because of the restructuring described
above, we propose to redesignate
existing paragraph (d)(2) as paragraph
(d)(3). This paragraph provides that the
regulatory authority must reassert
jurisdiction if the termination was based
upon fraud, collusion, or
misrepresentation of a material fact. We
also propose to revise this provision to
clarify that it applies to both intentional
and unintentional misrepresentations of
a material fact, including the subsequent
discovery of a discharge that requires
treatment. Our proposed revision is
consistent with the decision of the U.S.
Court of Appeals for the District of
Columbia Circuit that upheld our
termination of jurisdiction rules.125

In addition, proposed paragraph (d)(4)
would specify that the termination of
jurisdiction provisions of proposed
paragraphs (d)(1) and (2) do not apply
to proposed 30 CFR 817.40, which
contains the domestic water supply
replacement requirements for
underground mines, or to the structural
damage repair or compensation
requirements of 30 CFR 817.121(c)(2).
Proposed paragraph (d)(4) is consistent
with the decision of the U.S. District
Court for the District of Columbia
concerning termination of jurisdiction
for the water replacement and
subsidence damage correction
obligations imposed on underground
mines by section 720(a) of SMCRA.126
In that decision, the court held that
those obligations are not subject to the
termination of jurisdiction provisions of
30 CFR 700.11(d).127

Finally, we propose to revise existing
30 CFR 700.11(d)(1)(ii), which we
propose to redesignate as 30 CFR
700.11(d)(2), to specify that the
requirements of that paragraph also
apply to coal exploration activities, as
was intended when we first published
our termination-of-jurisdiction rules in
1988.128 The phrase “‘or of a coal
exploration site” was inadvertently
omitted from the published text of

125 Nat’l Wildlife Fed’n v. Lujan, 950 F.2d 765,
770 (D.C. Cir. 1991); see also Brief for the Secretary
at 27 n. 11.

126 30 U.S.C. 1309a(a).

127 Nat’] Mining Ass’n v. Babbitt, No. 95-0938,
slip op. at 15 (D.D.C. May 29, 1998).

128 53 FR 44360 (Nov. 2, 1988).

existing 30 CFR 700.11(d)(1). We plan to
correct this inadvertent error when
publishing a final rule. However, we
invite comment on whether we should
instead limit the scope of that
requirement to termination of
jurisdiction for coal exploration permits
issued under 30 CFR 772.12. The
rationale for a limitation of this nature
is that, unlike coal exploration permits,
coal exploration notices do not require
regulatory authority approval and do
not involve activities that substantially
disturb the land surface.

B. Section 701.5: Definitions

This portion of the preamble
discusses, in alphabetical order, each
definition that we propose to add,
remove, Or revise.

Acid Drainage

We propose to revise the definition of
this term to clarify that the same
definition applies to the term “‘acid
mine drainage.” We also propose to
correct the terminology in the definition
to comport with the terminology used in
SMCRA. Specifically, we propose to
replace the undefined term ““surface
coal mine and reclamation operation”
with “surface coal mining and
reclamation operations,” which is
defined at section 701(27) of SMCRA,129
as well as in 30 CFR 700.5.

Adjacent Area

Proposed paragraph (a) would revise
and broaden the existing definition of
“adjacent area” to ensure that it
includes all areas outside the proposed
or actual permit area within which there
is a reasonable possibility of adverse
impacts from surface coal mining
operations or underground mining
activities, as applicable. The existing
definition limits the adjacent area to
areas where adverse impacts could
reasonably be expected to occur and, for
underground mining, to areas where
subsidence is probable. Those limits are
too restrictive because they effectively
limit baseline data collection and
monitoring to the area in which adverse
impacts are almost certain to occur. If
impacts occur outside that area, there
will be no baseline data against which
to evaluate those impacts. Therefore, we
propose to revise the definition to
include areas where impacts are
reasonably possible, as determined by
the regulatory authority on a site-
specific basis.

The revised definition would
emphasize that the term “adjacent area”
is both site-specific and context-
specific. As in the existing definition,

12930 U.S.C. 1291(27).

the nature of the resource and the
context in which the regulations use the
term ‘““‘adjacent area” would determine
the size and dimensions of the adjacent
area for that resource. Our regulations
require that each permit application
contain information concerning historic
resources, fish and wildlife resources,
surface water, groundwater, and geology
for the proposed permit and adjacent
areas. The size and boundaries of the
adjacent area in the context of historic
resources, which are stationary, may
differ substantially from the size and
boundaries of the adjacent area for
surface water, for which flow patterns
are determined by topography, and the
size and boundaries of the adjacent area
for groundwater, which has a migration
pattern determined by geology.

Proposed paragraph (b) would specify
that the adjacent area for an
underground mine includes both the
area overlying the proposed
underground workings and the area
within a reasonable angle of draw 130
from the perimeter of the underground
workings. This provision would ensure
that the adjacent area includes all areas
in which subsidence may reasonably
occur.

Proposed paragraph (c) would specify
that, for all operations, the adjacent area
also includes the area that might be
affected physically or hydrologically by
dewatering existing underground mine
pools as part of surface or underground
mining operations, plus the area that
might be affected physically or
hydrologically by mine pools that
develop after cessation of mining
activities.

We considered adding another
paragraph to specify that, in the context
of surface-water resources, the adjacent
area would include, at a minimum, the
HUC-12 (U.S. Geological Survey 12-
digit Watershed Boundary Dataset) 131
watershed or watersheds in which the
proposed or actual permit area is
located. However, we decided against
including that provision because HUC
boundaries are fixed and do not vary
with the location of the mining
operation. Surface-water data collected
from those portions of the HUC-12
watershed that are upgradient of the

130 The angle of draw is the angle between the
outside edge of an underground mine void and the
point on the surface to which subsidence may
extend when the strata overlying the mine void
collapse. Draw usually proceeds at an angle of 65—
75° to the horizontal. This definition is adapted
from: Ailsa Allaby and Michael Allaby. “angle of
draw.” A Dictionary of Earth Sciences. 1999.
Retrieved February 02, 2015, from
Encyclopedia.com: http://www.encyclopedia.com/
doc/1013-angleofdraw.html.

131 See http://water.usgs.gov/GIS/huc.html (last
accessed September 8, 2014).
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proposed operation would be of little or
no value in making permitting decisions
or evaluating the impacts of mining. In
addition, HUC-12 watersheds typically
contain between 10,000 and 40,000
acres, which is much larger than the
area necessary or appropriate to
establish baseline conditions for most
coal mines, which are only tens or
hundreds of acres in size.

We invite comment on whether the
definition should prescribe a more
appropriate minimum size for the
adjacent area for surface-water resources
and, if so, how that minimum size
should be determined. For example, a
2002 OSMRE reference document on
baseline data recommends that the
adjacent area for surface water include
both the surface-water runoff drainage
area for the proposed operation and at
least the next higher-order drainage
area.

Approximate Original Contour

We propose to revise the definition of
this term to explain its scope and to
incorporate plain language principles.
In concert with these changes, we
propose to clarify that the term refers to
the general surface configuration of the
land within the permit area as it existed
before any mining, not the configuration
that existed immediately prior to the
proposed or current operation. We
intend this change to operate as a
requirement that operations backfill and
regrade previously mined areas to
closely resemble the general surface
configuration that existed before any
mining, except as provided in 30 CFR
816.106 or 817.106. This approach is
consistent with section 515(b)(2) of
SMCRA,132 which requires that surface
coal mining and reclamation operations
be conducted so as to “restore the land
affected to a condition capable of
supporting the uses which it was
capable of supporting prior to any
mining . . . .” In ruling on the
regulations implementing that provision
of the Act, the U.S. District Court for the
District of Columbia subsequently held
that “[tlhe use of the word ‘any’
indicates that Congress intended the
operator to restore the land to the
condition that existed before it was ever
mined.” 133

Our proposed addition of the phrase
“within the permit area” when referring
to the general surface configuration is
intended to clarify that determinations
of approximate original contour must be

13230 U.S.C. 1265(b)(2).

133 In re Permanent Surface Mining Regulation
Litig. I, Round I (PSMRL I, Round I), 1980 U.S. Dist.
LEXIS 17722 at * 95 (D.D.C. 1980), 14 Env’t Rep.
Cas. (BNA) 1083, 1107, 10 Envtl. L. Rep. (Envtl.
Law Inst.) 20208.

made based on the general surface
configuration of the permit area, not the
general surface configuration of the
surrounding area. The proposed
addition is consistent with section
701(2) of SMCRA,134 which defines
“approximate original contour” as
meaning ‘““that surface configuration
achieved by backfilling and grading of
the mined area so that the reclaimed
area . . .closely resembles the general
surface configuration of the land prior to
mining and blends into and
complements the drainage pattern of the
surrounding terrain . . . .” The
statutory definition clearly applies the
term “‘general surface configuration”
only to the area that is mined and
reclaimed; it does not extend to the
surrounding area. Instead, with respect
to the surrounding area, the statutory
definition requires that the general
surface configuration of the reclaimed
area blend into and complement the
drainage pattern of the surrounding
terrain. Limiting the scope of the term
“general surface configuration” to the
mined and reclaimed area also is
consistent with the discussion and
diagrams in the legislative history of
SMCRA. See H.R. Rep. No. 94-45, at 94
(1975).

In addition, we propose to revise the
definition to include an exception for
excess spoil fills, consistent with a June
18, 1999, legal opinion from the
Department of the Interior’s Office of the
Solicitor. That opinion confirmed that
the AOC restoration requirements of
SMCRA do not apply to the
construction of excess spoil fills, in part
because the statutory definition of
approximate original contour in section
701(2) of SMCRA 135 applies only to
“that surface configuration achieved by
backfilling and grading of the mined
area.” Excess spoil fills are not part of
the backfilling process and they are at
least initially located outside the mined
area. We also propose to add an
exception for coal mine waste refuse
piles because the same rationale applies
to the construction of those piles.
Furthermore, sections 515(b)(11) and
516(b)(4) of SMCRA 136 clearly envision
the construction of permanent coal mine
waste refuse piles on the land’s surface,
but there is no requirement to restore
the surface of that land to approximate
original contour, nor would it be
possible to do so. Instead, section
515(b)(11) of the Act 137 requires that the
operation “assure the final contour of
the waste pile will be compatible with

13430 U.S.C. 1291(2).

135 Id.

136 30 U.S.C. 1265(b)(11) and 1266(b)(4).
13730 U.S.C. 1265(b)(11).

natural surroundings and that the site
can and will be stabilized and
revegetated according to the provisions
of the Act.” Section 516(b)(4) 138
includes similar language for refuse
piles associated with underground
mines.

We also propose to revise the
definition to clarify that, consistent with
the legislative history, the potentially
confusing placement of the phrase
“including any terracing or access
roads” in the statutory definition does
not mean that terraces and access roads
must be regraded to the approximate
original contour. As explained in the
legislative history of the definition of
approximate original contour, Congress
added this phrase to clarify that the
AOC restoration requirement does not
prohibit the construction of terraces or
the retention of access roads on
backfilled areas.?39 Therefore, we
propose to add language stating that the
requirements of the definition do not
prohibit the approval of terracing under
30 CFR 816.102 or 817.102 or the
retention of access roads under 30 CFR
816.150 or 817.150.

Finally, we propose to replace the
cross-references to 30 CFR 816.133 and
817.133 with cross-references to 30 CFR
780.24(b) and 784.24(b), respectively.
This change reflects our proposal to
move the relevant portions of 30 CFR
816.133 and 817.133 to 30 CFR
780.24(b) and 784.24(b), respectively.

Backfill

We propose to add a definition of
“backfill” to clarify the difference
between backfill, excess spoil fills, and
thick overburden returned to the mined-
out area under 30 CFR 816.105, all of
which have different permitting
requirements and performance
standards. We derived our proposed
definition from the definition of
“backfill” in A Dictionary of Mining,
Mineral, and Related Terms (U.S.
Bureau of Mines, 1968). However, we
modified that definition by tailoring it
to coal mining and the purpose stated in
the first sentence of this discussion.
Specifically, we propose to define
“backfill,” when used as a noun, as the
spoil and waste materials used to fill the
void resulting from an excavation
created for the purpose of extracting
coal from the earth. When used as a
verb, the term would refer to the process
of filling that void. The definition also
would include all materials used to
restore the approximate original contour
of the mined-out area. We propose to

13830 U.S.C. 1266(b)(4).
139 See H.R. Rep. No. 95-218, at 178 (1977) and
H.R. Rep. No. 95-493, at 112 (1977) (Conf. Rep.).



Federal Register/Vol. 80, No. 143/Monday, July 27, 2015/Proposed Rules

44469

make conforming changes to the
definition of excess spoil, which is
discussed below under a separate
heading.

Bankfull

We propose to add a definition of this
technical and scientific term because we
use this term in our proposed
regulations to more precisely fix the
boundaries of stream buffer zones and
riparian corridors and in our proposed
stream restoration requirements. Under
our proposed definition, bankfull would
mean the water level or stage at which
a stream, river, or lake is at the top of
its banks and any further rise would
result in water moving into the flood
plain. The proposed definition parallels
the one that appears in the National
Weather Service glossary.140

Biological Condition

We propose to add a definition of
biological condition in conjunction with
the new permitting requirements and
performance standards concerning
documentation, protection, and
restoration of biological communities in
streams. Specifically, we propose to
define biological condition as a measure
of the ecological health of a stream or
segment of a stream as determined by
the type, diversity, distribution,
abundance, and physiological state of
aquatic organisms and communities
found in the stream or stream segment.
The biological condition of a water body
is the ultimate indicator of watershed
health because aquatic organisms and
communities reflect the cumulative
conditions of all other watershed
components and processes.141

Our proposed rule would require
application of a multimetric biological
assessment and taxonomic assessment
protocol to determine biological
condition. See, e.g., proposed 30 CFR
780.19(e) and 784.19(e). Multimetric
indices include metrics such as species
richness, complexity, and tolerance as
well as trophic measures. They provide
a quantitative comparison (often
referred to as an index of biological or
biotic integrity) of the ecological
complexity of biological assemblages
relative to a regionally-defined reference
condition. For example, River
Invertebrate Prediction and
Classification System models quantify
biological condition by comparing the
observed taxa at a site to the taxa that

140 See http://forecast.weather.gov/
glossary.php?word=BANKFULL (last accessed
January 16, 2015).

141 http://water.epa.gov/polwaste/nps/watershed/
biotic.cfm (last accessed June 8, 2015).

would be expected to be present in the
absence of human-caused stress.142

Our existing regulations do not
specifically require collection of the
baseline data necessary to determine the
biological condition of streams.
Consequently, the permit application
often lacks specific descriptions of the
aquatic community residing in streams
within the permit and adjacent areas.
The lack of baseline information on the
biological condition of streams creates
an impediment to determining whether
the proposed operation has been
designed to prevent material damage to
the hydrologic balance outside the
permit area, as required by sections
507(b) and 510(b)(3) of SMCRA.143 It
also creates an impediment to
evaluating whether the operation has
been and is being conducted to
minimize adverse impacts on fish,
wildlife, and related environmental
values, as required by sections
515(b)(24) and 516(b)(11) of SMCRA.144
Furthermore, preparation of a
comprehensive cumulative hydrologic
impact assessment is not always
possible if the permit application does
not include information on the
biological condition of streams. While
the information sometimes may be
available from the agencies responsible
for implementing the Clean Water Act,
those agencies generally do not assess
the cumulative loading of substances
legally discharged into the receiving
stream until the stream becomes
impaired.

Cumulative Impact Area

Sections 507(b)(11) and 510(b)(3) of
SMCRA 145 require that the regulatory
authority prepare an assessment of the
probable cumulative impact of all
anticipated mining in the area upon the
hydrology of the general area. In 1983,
we adopted a definition of cumulative
impact area to identify both the extent
of the area that must be included in this
evaluation and the scope of the term
“anticipated mining.”” 146 The first
sentence of the 1983 definition
mentions only anticipated mining,
while the second sentence includes
existing operations in the list of the
types of operations encompassed by the
term “‘anticipated mining.”” We propose
to resolve this inconsistency by
replacing the term “anticipated mining”
with “existing and anticipated mining”
or its equivalent.

142 [,

14330 U.S.C. 1257(b) and 1260(b)(3).
14430 U.S.C. 1265(b)(24) and 1266(b)(11).
14530 U.S.C. 1257(b)(1)) and 1260(b)(3).
146 48 FR 43956, 43957 (Sept. 26, 1983).

In addition, we propose to add
language clearly specifying that the term
“mining” includes both surface and
underground mining operations.
Discharges of water from underground
mines can cause material damage to the
hydrologic balance outside the permit
area, as demonstrated by a 2010
incident in which water discharged
from an underground mine resulted in
a golden algae bloom in Dunkard Creek
in West Virginia and Pennsylvania that
caused a major fish kill.?47 Qur revised
definition would clarify that the
cumulative impact area includes the
area within which the proposed or
actual operation may interact with the
impacts of all existing and anticipated
surface and underground coal mining
operations.

We propose to restructure the
definition for clarity. Proposed
paragraphs (a) through (c) would specify
the areas that must be included in the
cumulative impact area.

Proposed paragraph (a) would require
that the cumulative impact area include
the actual or proposed permit area. The
addition of the “actual or proposed”
language reflects the fact that the
cumulative impact area is a concept that
applies both before and after permit
issuance.

Proposed paragraph (b) would require
that the cumulative impact area include
the HUC—-12 (U.S. Geological Survey 12-
digit Watershed Boundary Dataset) 148
watershed or watersheds in which the
actual or proposed permit area is
located. We propose to add this
provision to establish a bright-line
standard for the minimum size of the
cumulative impact area. For operations
that straddle a ridgeline or other
watershed boundary, the cumulative
impact area must include, at a
minimum, the HUC-12 watershed on
each side of the ridgeline or other
boundary.

Proposed paragraph (c) would provide
that, in addition to the areas specified
in proposed paragraphs (a) and (b), the
cumulative impact area must include
any other area within which impacts
resulting from an actual or proposed
surface or underground coal mining
operation may interact with the impacts
of all existing and anticipated surface
and underground coal mining on
surface-water and groundwater systems,
including the impacts that existing and

147 Reynolds, Louis. Update on Dunkard Creek
(November 23, 2009). U.S. Environmental
Protection Agency, Region 3, Environmental
Analysis and Innovation Division, Office of
Monitoring and Assessment, Freshwater Biology
Team.

148 See http://water.usgs.gov/GIS/huc.html (last
accessed September 8, 2014).
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anticipated mining will have during
mining and reclamation and after final
bond release. Proposed paragraphs (c)(1)
through (6) would specify the minimum
components of the term “existing and
anticipated mining.” Proposed
paragraphs (c)(1) through (3) are
substantively identical to paragraphs (a)
through (c) of the existing definition.

Proposed paragraph (c)(4) would
specify that “anticipated mining”
includes any proposed surface or
underground mining operation for
which a person has submitted a request
for an authorization, certification, or
permit under the Clean Water Act.
Inclusion of proposed operations for
which the Clean Water Act
authorization process has begun would
assist in preparation of a more
comprehensive analysis on the part of
both the permit applicant or permittee
and the regulatory authority.

Proposed paragraph (c)(5) would
modify paragraph (d) of the existing
definition to clarify that anticipated
mining includes all lands for which a
resource recovery and protection plan
has been either approved or submitted
to and reviewed by the authorized
officer of the Bureau of Land
Management under 43 CFR 3482.1(b).
The added language would clarify the
point at which lands containing leased
Federal coal must be included within
the cumulative impact area.

Proposed paragraph (c)(6) would
specify that anticipated mining
includes, for underground mines, all
areas of contiguous coal reserves
adjacent to an existing or proposed
underground mine that are owned or
controlled by the applicant. This
addition is appropriate because, barring
significant changes in economic or
regulatory conditions, the mine very
likely will be extended into those
reserves in the future.

Ecological Function

We propose to add a definition of this
term in concert with our proposal to
require that permittees restore the
ecological function of the segments of
perennial and intermittent streams
through which they mine. Ecological
function includes physical parameters,
biological parameters, and a
consideration of physical and biological
interactions as nutrients and energy are
collected and transferred down the
stream continuum.14® Specifically, we
propose to define this term as including
the role that the stream plays in

149 Vannote, R. L., G. W. Minshall, K. W.
Cummins, J. R. Sedell, and C. E. Cushing. The river
continuum concept. (1980) Can. J. Fish. Aquat. Sci.
37:130-137.

dissipating energy and transporting
water, sediment, organic matter, and
nutrients downstream. It also includes
the ability of the stream ecosystem to
retain and transform inorganic materials
needed for biological processes into
organic forms (forms containing carbon)
and to oxidize those organic molecules
back into elemental forms through
respiration and decomposition. Finally,
the term includes the role that the
stream plays in the life cycles of plants,
insects, amphibians (especially
salamanders), reptiles, fish, birds, and
mammals that either reside in the
stream or depend upon it for habitat,
reproduction, food, water, or protection
from predators. The proposed definition
is based upon a functional assessment
guidebook that the U.S. Army Corps of
Engineers developed for ephemeral and
intermittent streams in central
Appalachia.15¢ The biological condition
of a stream is one measure of its
ecological function.

Ephemeral Stream

We propose to redefine “ephemeral
stream” in a manner that is
substantively identical to the manner in
which the U.S. Army Corps of Engineers
defines that term in Part F of the 2012
reissuance of the nationwide permits
under section 404 of the Clean Water
Act. See 77 FR 10184, 10288 (Feb. 21,
2012). Adoption of a substantively
identical definition would promote
consistency in application and
interpretation of that term under both
SMCRA and Clean Water Act programs.

We invite comment on whether the
definition in the final rule should
include language specifying that the
U.S. Army Corps of Engineers has the
ultimate authority to determine the
point at which an ephemeral stream
becomes an intermittent stream or a
perennial stream and vice versa.
Further, if the final rule includes
language to that effect, we invite
comment on whether the definition also
should provide that any determination
that the Corps makes concerning these
transition points will be controlling for
purposes of SMCRA regulatory
programs. Commenters should discuss
the applicability of two SMCRA
provisions in this context. First, section
702(a) of SMCRA 151 provides that
“[n]othing in this Act shall be construed
as superseding, amending, modifying, or
repealing” the Clean Water Act, any rule

150 “Operational Draft Regional Guidebook for the
Functional Assessment of High-Gradient Ephemeral
and Intermittent Headwater Streams in Western
West Virginia and Eastern Kentucky.” ERDC/EL
TR-10-11, July 2010, U.S. Army Engineer Research
and Development Center, Vicksburg, MS.

15130 U.S.C. 1292(a).

or regulation adopted under the Clean
Water Act, or any state laws enacted
pursuant to the Clean Water Act.
Second, section 505(b) of SMCRA 152
provides that any provision of any state
law or regulation may not be construed
to be inconsistent with SMCRA if it
“provides for more stringent land use
and environmental controls and
regulations of surface coal mining and
reclamation operation[s] than do the
provisions of this Act or any regulation
issued pursuant thereto.” In other
words, should our regulations allow
states to adopt and apply stream
definitions in a manner that would
protect a greater length of stream than
would the Corps determinations?

The primary difference between our
existing definition and the Corps
definition that we propose to adopt
concerns the treatment of snowmelt.
Our existing definition classifies
streamflow in response to the melting of
snow and ice as an ephemeral stream,
whereas the Corps definition is silent on
this point. The preamble to the Corps
definition notes that the Corps declined
to accept a recommendation from a
commenter that streamflow resulting
from snowmelt be classified as an
ephemeral stream. The preamble
explains that, while snowmelt may
contribute to the flow of ephemeral
streams, snowmelt also contributes to
the flow of intermittent and perennial
streams, especially in areas with deep
snow packs. The preamble further states
that the definition appropriately focuses
on the duration of flow and that melting
snow should not be considered a
precipitation event because the
development of a snowpack occurs over
the course of a winter season. See 77 FR
10184, 10262 (Feb. 21, 2012).

Excess Spoil

Our existing rules define excess spoil
as spoil material disposed of in a
location other than the mined-out area.
The definition excludes spoil used to
achieve the approximate original
contour or to blend the mined-out area
with the surrounding terrain in non-
steep slope areas. However, the existing
definition is silent with respect to the
characterization of spoil placed on the
mined-out area in excess of the amount
of spoil needed to restore the
approximate original contour. We
propose to revise the definition of
excess spoil and add a definition of
backfill to more clearly differentiate
among backfill, material placed in
excess spoil fills, and thick overburden
returned to the mined-out area under 30
CFR 816.105.

15230 U.S.C. 1255(b).
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Specifically, we propose to define
excess spoil as including all spoil
material disposed of in a location other
than the mined-out area within the
permit area. The definition also would
include all spoil material placed above
the approximate original contour within
the mined-out area as part of the
continued construction of an excess
spoil fill with a toe located outside the
mined-out area. The added language
concerning continuation of an excess
spoil fill onto the mined-out area is
intended to ensure that the fill is
constructed using consistent standards
for the entire structure so that the fill is
uniformly stable.

The revised definition would retain
the clarification that spoil used to
restore the approximate original contour
of the mined-out area is not excess
spoil. It also would retain the exception
for spoil used to blend the mined-out
area with the surrounding terrain in
non-steep slope areas. We propose to
add a new provision clarifying that the
definition does not include spoil
material placed within the mined-out
area in accordance with the thick
overburden provisions of 30 CFR
816.105(b)(1), even if it exceeds the
amount needed to restore the
approximate original contour, unless
that material is a continuation of an
excess spoil fill. This provision would
eliminate any ambiguity regarding thick
overburden treatment in the existing
rules and is consistent with the thick
overburden provisions of section
515(b)(3) of SMCRA,153 which makes no
reference to the excess spoil provisions
of section 515(b)(22) of SMCRA 154 in
establishing requirements for the
placement and grading of spoil within
the mined-out area.

In summary, under our proposed rule,
the general backfilling and grading
requirements of 30 CFR 816.102 or
817.102 would apply to all spoil placed
in the mined-out area for the purpose of
restoring the approximate original
contour within the parameters of those
rules. The thick overburden
performance standards of 30 CFR
816.105(b) would apply to all spoil
placed in or on the mined-out area in
excess of the approximate original
contour parameters established in 30
CFR 816.102(a)(1) or 817.102(a)(1), with
the exception of spoil that is a
continuation of an excess spoil fill with
a toe located outside the mined-out area.
For all operations, the excess spoil
disposal requirements of 30 CFR 816.71
and 816.74 or 817.71 and 817.74 would
govern the construction of excess spoil

15330 U.S.C. 1265(b)(3).
15430 U.S.C. 1265(b)(22).

fills, including any spoil placed above
the approximate original contour within
the mined-out area as part of the
continuation of an excess spoil fill with
a toe located outside the mined-out area.
Fill

We propose to define the term “fill”
to clarify the meaning of this term as it
is used in the context of surface coal
mining operations under SMCRA and to
differentiate this term from the term
“fill material” as used and defined in
the regulations implementing section
404 of the Clean Water Act.155 See 33
CFR 323.2(e) and 40 CFR 232.2. Our
proposed definition would include only
permanent, non-impounding structures
constructed for the purpose of disposing
of excess spoil and solid coal mine
waste, consistent with the common
usage of this term in the context of coal
mining operations. It would not include
any impoundments or temporary
structures. It has no relationship to
whether construction of the excess spoil
or coal mine waste disposal facility
involves the discharge of dredged or fill
material into waters of the United States
under the Clean Water Act.

Fugitive Dust

We propose to remove this definition
because it defines a term that we no
longer use in our regulations. See the
preamble discussions of proposed 30
CFR 780.12(f) and our proposed removal
of existing 30 CFR 780.15 and 784.26 for
further explanation.

Groundwater

This definition would replace the
existing definition of the term “Ground
water.” We propose to replace the
words “ground water”” with the single
word “‘groundwater” throughout our
regulations for internal consistency. We
also propose to revise the definition to
add clarity and to more closely resemble
generally-accepted definitions in
scientific and trade publications.
Specifically, our proposed definition is
adapted from Freeze and Cherry
(1979) 156 and a publication entitled
“The ABGs of Aquifers.” 157 Under the
proposed rule, “groundwater” would
mean subsurface water located in those
portions of soils and geologic formations
that are completely saturated with
water; i.e., those zones where all the
pore spaces and rock fractures are
completely filled with water. We

15533 U.S.C. 1344.

156 Freeze, R. A., and Cherry, J. A. Groundwater.
(1979), Prentice-Hall, Englewood Cliffs, NJ, p. 2.

157 Stone, Andrew. “The ABCs of Aquifers,” (May
30, 2010); available at http://
www.nationaldriller.com/articles/85773-the-abcs-
of-aquifers (last accessed September 8, 2014).

propose to add a sentence clarifying that
this term includes subsurface water in
both regional and perched aquifers, but
that it does not include water in soil
horizons that are temporarily saturated
by precipitation events.

Perched aquifers occur where
subsurface water collects above
unsaturated rock formations as a result
of a discontinuous impermeable
layer.158 Perched aquifers are fairly
common in glacial sediments.1%9 They
also occur in other sedimentary
formations where weathered layers,
ancient soils or caliche (found in arid or
semiarid areas) have created
impermeable zones.16° Perched aquifers
are often removed by surface coal
mining operations; they need not be
restored unless restoration is needed to
prevent material damage to the
hydrologic balance outside the permit
area.

Highwall Remnant

We propose to remove this definition
because the term “highwall remnant” is
self-explanatory and because the
existing definition inappropriately
limits the term to remining operations.
There is no basis under SMCRA for this
limitation.

Hydrologic Balance

The existing definition of hydrologic
balance mentions water quality, but
focuses on water quantity, water flow
and movement, water storage, and
changes in the physical state of water.
We propose to revise this definition to
include provisions relating to water
quality and the impact of water quality
on the biological condition of streams.
Specifically, we propose to add
language stating that the term includes
interactions that result in changes in the
chemical composition or physical
characteristics of groundwater and
surface water, which may affect the
biological condition of streams and
other water bodies. The proposed
revisions are intended to clarify that
water quality is as important as water
quantity. They are consistent with the
manner and context in which the term
“hydrologic balance’ appears in
SMCRA. Sections 507, 508, 510, 515,
and 516 of SMCRA161 contain repeated
references to water quality
considerations. As summarized in Part
IT of this preamble, in many cases,
adverse impacts on water quality and
the resulting change in the biological
condition of streams are the principal

158 [,
159,
160 [,
16130 U.S.C. 1257, 1258, 1260, 1265, and 1266.
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cause of material damage to the
hydrologic balance outside the permit
area as we proposed to define that term
in 30 CFR 701.5.

Intermittent Stream

We propose to redefine “intermittent
stream” in a manner that is
substantively identical to the manner in
which the U.S. Army Corps of Engineers
defines that term in Part F of the 2012
reissuance of the nationwide permits
under section 404 of the Clean Water
Act. See 77 FR 10184, 10288 (Feb. 21,
2012). Adoption of a substantively-
identical definition would promote
consistency in application and
interpretation of that term under both
SMCRA and Clean Water Act programs.

We invite comment on whether the
definition in the final rule should
include language specifying that the
U.S. Army Corps of Engineers has the
ultimate authority to determine the
point at which an ephemeral stream
becomes an intermittent stream or a
perennial stream and vice versa.
Further, if the final rule includes
language to that effect, we invite
comment on whether the definition also
should provide that any determination
that the Corps makes concerning these
transition points will be controlling for
purposes of SMCRA regulatory
programs. Commenters should discuss
the applicability of two SMCRA
provisions in this context. First, section
702(a) of SMCRA 162 provides that
“[n]othing in this Act shall be construed
as superseding, amending, modifying, or
repealing” the Clean Water Act, any rule
or regulation adopted under the Clean
Water Act, or any state laws enacted
pursuant to the Clean Water Act.
Second, section 505(b) of SMCRA 163
provides that any provision of any state
law or regulation may not be construed
to be inconsistent with SMCRA if it
“provides for more stringent land use
and environmental controls and
regulations of surface coal mining and
reclamation operation[s] than do the
provisions of this Act or any regulation
issued pursuant thereto.” In other
words, should our regulations allow
states to adopt and apply stream
definitions in a manner that would
protect a greater length of stream than
would the Corps determinations?

Our existing definition has two
principal differences with the Corps’
definition that we propose to adopt.
First, paragraph (b) of our existing
definition of an intermittent stream
would not consider a stream with a base
flow resulting from the melting of a

16230 U.S.C. 1292(a).
16330 U.S.C. 1255(b).

snowpack to be an intermittent stream
because the snowpack does not lie
below the local water table and because
snowmelt is not considered
groundwater. However, the preamble to
the definition of “‘ephemeral stream”
that the Corps adopted as part of the
2012 reissuance of the nationwide
permits under section 404 of the Clean
Water Act states that snowmelt
contributes to the flow of intermittent
and perennial streams, especially in
areas with deep snow packs, and that
melting snow should not be considered
a precipitation event because the
development of a snowpack occurs over
the course of a winter season. See 77 FR
10184, 10262 (Feb. 21, 2012). In
essence, the preamble discussion would
allow a stream originating from a
melting snowpack to be considered an
intermittent stream even though the
definition of “intermittent stream”
requires groundwater as the source of
base flow. We invite comment on
whether we should revise our proposed
definition of “intermittent stream” to
include language consistent with the
discussion of snowmelt in the preamble
to the Corps’ definition of “ephemeral
stream.”

Second, we propose to remove
paragraph (a) of our existing definition
of “intermittent stream.” That paragraph
automatically designates any stream or
reach of a stream that drains a
watershed of at least one square mile as
an intermittent stream. This provision is
inconsistent with generally-accepted
stream classification systems because it
is based on watershed size rather than
streambed characteristics and duration
and source of streamflow. For example,
one study in West Virginia found
perennial streams with a median
drainage area of less than 0.1 square
mile and intermittent flows with a
median drainage area of 14.5 acres, both
of which are much smaller than one
square mile (640 acres).164 On the other
hand, ephemeral streams in arid regions
can have drainage areas of dozens of
square miles. Furthermore, the existing
definition could be construed as
meaning that all streams with a
watershed greater than one square mile
are intermittent, even when they would
otherwise be classified as perennial
streams.

We originally adopted the watershed-
size criterion because Alabama and
Illinois found it easy to administer and
apply and because we believed that a

164 Paybins, Katherine M., “Flow Origin, Drainage
Area, and Hydrologic Characteristics for Headwater
Streams in the Mountaintop Coal-Mining Region of
Southern West Virginia, 2000-2001.” Water-
Resources Investigations Report 02—4300, U.S.
Department of the Interior Geological Survey.

stream with a watershed of that size has
a potential for flood volumes that would
necessitate application of the stream-
channel diversion requirements.165 As
explained below, we no longer find
either reason compelling.

First, the easy-to-administer argument
is valid only if the watershed-size
criterion was the only criterion for
determining whether a stream is
intermittent. However, that is not the
case. The existing definition also
provides that any stream that is below
the local water table for at least part of
the year and obtains its flow from both
surface runoff and groundwater
discharge is an intermittent stream. As
discussed above, both perennial and
intermittent streams often have
watersheds much smaller than one
square mile, so the permit applicant and
the regulatory authority still must
conduct a hydrological evaluation of
streams in watersheds smaller than one
square mile to determine whether they
are nonetheless intermittent or
perennial based on the source of
streamflow.

With respect to the second reason, the
possibility of flood damage from
diversion of an otherwise-ephemeral
stream with a watershed greater than
one square mile does not justify
retention of a definition of intermittent
stream that is not consistent with
definitions used by the U.S. Army Corps
of Engineers and the scientific
community. The preamble to 30 CFR
816.43 and 817.43 requests comment on
whether we should revise our
regulations governing diversions to
adopt design requirements based on
whether the diversion is permanent or
temporary rather than on whether the
flow being diverted is perennial,
intermittent, or ephemeral.

Land Use

We propose to revise the introductory
text of this definition for clarity and to
add a sentence specifying that the
individual land use categories in the
definition are the categories to be used
in the regulatory program. In addition,
we propose to remove the third sentence
of the first paragraph of the existing
definition. That sentence reads:
“Changes of land use from one of the
following categories to another shall be
considered as a change to an alternative
land use which is subject to approval by
the regulatory authority.” This sentence
is inconsistent with the revisions that
we are proposing to 30 CFR 780.24 and
784.24, as discussed later in this
preamble. Under our proposed revisions
to those rules, a proposed postmining

16544 FR 14932 (Mar. 13, 1979).



Federal Register/Vol. 80, No. 143/Monday, July 27, 2015/Proposed Rules

44473

land use that differs from the actual
premining land use would not require
approval as a higher or better use if the
land as it existed before mining was
already capable of supporting that use
in its existing condition. Moreover, this
change would better implement section
515(b)(2) of SMCRA,166 which provides
that the permittee must “restore the
land affected to a condition capable of
supporting the uses [not just the use that
existed immediately prior to mining]
which it was capable of supporting prior
to any mining, or higher or better uses
of which there is reasonable
likelihood.” This statutory language
indicates that the alternative postmining
land use requirements in our rules
should apply only when the applicant
or permittee proposes a higher or better
use, not a use that the land was capable
of supporting before mining.

We also propose to revise the
definition of cropland in paragraph (a)
of the definition of land use to more
accurately and inclusively describe the
types of plantings and planting settings
associated with that land use category.
Specifically, we propose to include
commercial nursery plantings,
vegetables, fruits, nuts, and other plants
typically grown in fields, orchards,
vineyards, and similar settings
involving intensive agricultural uses.

Material Damage

We propose to revise a cross-reference
to 30 CFR 784.20 in this definition to be
consistent with our proposed
redesignation of existing § 784.20 as
§ 784.30. We propose no other changes
to this definition, which applies only in
the context of damage that occurs as a
result of subsidence caused by
underground mining operations. It is
not related to, nor does it replace or
supersede, the definition of “material
damage to the hydrologic balance
outside the permit area” or
requirements related to that definition.

Material Damage to the Hydrologic
Balance Outside the Permit Area

Our existing regulations do not define
this term, which, as discussed below, is
central to one of the principal findings
required for approval of a permit
application. Section 510(b)(3) of
SMCRA 167 gpecifies that the regulatory
authority may not approve a permit
application unless the regulatory
authority has “made an assessment of
the probable cumulative impact of all
anticipated mining in the area on the
hydrologic balance specified in section
507(b).” This assessment is generally

166 30 U.S.C. 1265(b)(2).
16730 U.S.C. 1260(b)(3).

referred to as the cumulative hydrologic
impact assessment (CHIA). Section
507(b)(11) of SMCRA,68 the pertinent
part of the SMCRA section referenced in
the quote above, requires that each
permit application include—

a determination of the probable hydrologic
consequences of the mining and reclamation
operations, both on and off the mine site,
with respect to the hydrologic regime,
quantity and quality of water in surface and
ground water systems including the
dissolved and suspended solids under
seasonal flow conditions and the collection
of sufficient data for the mine site and
surrounding areas so that an assessment can
be made by the regulatory authority of the
probable cumulative impact of all anticipated
mining in the area upon the hydrology of the
area and particularly upon water availability.

Section 510(b)(3) also specifies that
the regulatory authority may not
approve a permit unless the application
affirmatively demonstrates and the
regulatory authority finds in writing that
the proposed operation “has been
designed to prevent material damage to
the hydrologic balance outside the
permit area.” However, SMCRA does
not define or explain the meaning of the
term ““material damage to the hydrologic
balance outside the permit area.”

Our existing regulations do not fully
integrate the implementation of sections
507(b)(11) and 510(b)(3) of SMCRA 169
because they do not require collection of
sufficient data for the proposed permit
area and surrounding areas to prepare
an adequate CHIA and because they do
not define or establish criteria for
determining material damage to the
hydrologic balance outside the permit
area. In particular, they do not
specifically require data related to the
biological community in streams or data
comprised of a complete suite of the
chemical and physical constituents and
properties of groundwater and surface
water. Without sound baseline
information on surface-water and
groundwater quality and quantity and
the biological communities in streams,
the regulatory authority cannot prepare
an adequate cumulative hydrologic
impact assessment or determine
whether the proposed mining operation
has been designed to prevent material
damage to the hydrologic balance
outside the permit area. This proposed
rule is intended to correct this problem
by adding a definition of the term
“material damage to the hydrologic
balance outside the permit area” and by
refining and expanding baseline data
requirements for permit applications,
which we discuss later in this preamble

16830 U.S.C. 1257(b)(11).
16930 U.S.C. 1257(b)(11) and 1260(b)(3).

in connection with proposed 30 CFR
780.19. These two changes would
promote more effective implementation
of sections 507(b)(11) and 510(b)(3) of
SMCRA 170 and, in combination with
the improved monitoring requirements
in proposed 30 CFR 780.23 and 816.35
through 816.37, would better protect
streams.

In developing a definition of
“material damage to the hydrologic
balance outside the permit area,” we
looked to our previous statements on
this matter in preambles to our
regulations concerning hydrology and
geology. We also examined other
provisions of SMCRA and the legislative
history of section 510(b)(3) of
SMCRA.171 Several commenters on a
proposed rule on hydrology and geology
that we published on June 25, 1982 (47
FR 27712), requested that we add a
definition of material damage to the
hydrologic balance outside the permit
area to our regulations. However, the
preamble to the final rule that we
adopted in response to that proposed
rule explains that we declined the
requests for a definition “‘because the
gauges for measuring material damage
may vary from area to area and from
operation to operation. OSM[RE] has not
established fixed criteria, except for
those established under §§816.42 and
817.42 related to compliance with
water-quality standards and effluent
limitations.” 172 The preamble provides
no further explanation of that statement,
but it does state that we agreed with
commenters that “regulatory authorities
should establish criteria to measure
material damage.” 173

In the 30 years since we published
that preamble, very few states have
adopted a definition or established
programmatic criteria for material
damage to the hydrologic balance
outside the permit area. Therefore,
adoption of a federal definition of
material damage to the hydrologic
balance outside the permit area is both
necessary and appropriate to ensure
effective and consistent application of
that term.

In addition, the absence of either a
federal definition of or criteria for
material damage to the hydrologic
balance outside the permit area has
made it difficult for us to determine
whether states are effectively
implementing their counterparts to 30
CFR 773.15(c) and section 510(b)(3) of

17030 U.S.C. 1257(b)(11) and 1260(b)(3).
17130 U.S.C. 1260(b)(3).

17248 FR 43973 (Sept. 26, 1983).

173 [,
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SMCRA.17#4 As we have long recognized,
definitions can help us more effectively
implement SMCRA: “Many of the terms
used by Congress are not defined or
explained and thus are too vague to be
enforced effectively until given more
precise meanings.” 175

The legislative history of section
510(b)(3) of SMCRA 176 provides little
illumination as to the meaning of
material damage to the hydrologic
balance outside the permit area and thus
is of little assistance in developing a
definition. The term first appears in
H.R. 2, the House version of the
legislation that ultimately became
SMCRA. Earlier unsuccessful precursors
to SMCRA used the phrase “significant
irreparable offsite damage,” which also
was undefined. In explaining the change
in terminology, the Committee report
states only that the previous phrase was
“deleted in favor of language that
specifies that the mine is to be designed
to prevent damage to the hydrologic
balance outside the permit area.” 177
There is no discussion of whether, in
making this substitution, Congress
intended to eliminate the elements of
“significant”” and “irreparable” from the
standard, or whether the new language
is merely a nonsubstantive change in
wording.

When we declined to define “material
damage to the hydrologic balance
outside the permit area” in 1983, we
noted that the only fixed criteria that we
established at the time for such damage
were those included in “§§816.42 and
817.42 related to compliance with
water-quality standards and effluent
limitations.” However, we do not think
it appropriate to interpret this preamble
statement as meaning that any
exceedance of water quality standards
or effluent limitations, no matter how
minor and no matter what the cause,
would constitute material damage to the
hydrologic balance outside the permit
area.

Our proposed definition reflects our
conclusion that the mere possibility of
an acid or toxic discharge or other type
of degradation of surface water or
groundwater does not provide an
adequate basis for permit denial on the
grounds that it would not prevent
material damage to the hydrologic
balance outside the permit area. Instead,
for a permit to be denied on this basis,
there must be some probability of the
formation of acid or toxic mine drainage
that may continue after the completion
of mining and land reclamation, and

17430 U.S.C. 1260(b)(3).

175 44 FR 15148 (Mar. 13, 1979).
176 30 U.S.C. 1260(b)(3).

177H.R. Rep. No. 218, at 65 (1977).

there must be a reasonable likelihood
that the reclamation plan proposed by
the applicant will not be capable of
preventing the formation of that
drainage. We base our conclusion, in
part, on our prior statements relating to
the preparation of cumulative
hydrologic impact assessments. We find
these statements to be particularly
instructive because section 510(b)(3) of
SMCRA,178 which refers to those
assessments, also contains the term
“material damage to the hydrologic
balance outside the permit area.” In
particular, in the preamble to the 1983
version of 30 CFR 780.21(g), we stated
that the cumulative hydrologic impact
assessment must be “accomplished in
an environmentally and scientifically
sound fashion,” and that it “‘cannot
reasonably be extended to include
remote and speculative impacts.” 179
Instead, we determined that the
assessment ‘“‘should be based upon
those impacts that have a reasonable
likelihood for occurring and which are
sufficiently defined to enable the
regulatory authority to reach a
decision.” 180

That preamble, however, does not
define or otherwise clarify the meaning
of “reasonable likelihood” and
“sufficiently defined.” Thus, we looked
to other sources, including related
provisions of SMCRA, to provide some
guidance as to what material damage to
the hydrologic balance outside the
permit area means in the context of
water quality parameters for which
there are no effluent limitations. Section
508(a)(13) of SMCRA 181 requires that
each reclamation plan include—

[A] detailed description of the measures to be
taken during the mining and reclamation
process to assure the protection of:

(A) the quality of surface and ground water
systems, both on- and off-site, from adverse
effects of the mining and reclamation
process;

(B) the rights of present users to such
water; and

(C) the quantity of surface and ground
water systems, both on- and off-site, from
adverse effects of the mining and reclamation
process or to provide alternative sources of
water where such protection of quantity
cannot be assured|.]

In 1979, we noted that this provision
of SMCRA, along with sections 102,
510(b)(3), and 522(a) through (d) of the
Act,182 “requires that mining not be
permitted at all, if reclamation cannot
be feasibly performed to protect water

178 30 U.S.C. 1260(b)(3).

17948 FR at 43972 (Sept. 26, 1983).

180 Id'

18130 U.S.C. 1258(a)(13).

18230 U.S.C. 1202, 1260(b)(3), and 1272(a)
through (d).

uses. Thus, to the extent that mining
would result in unacceptable discharges
of sulfates and total dissolved solids, the
regulatory authority should not issue
permits for the areas involved.” 183 As
that passage from the 1979 preamble
indicates, we have never interpreted
section 508(a)(13) of SMCRA 184 to
operate as an absolute prohibition on
mining operations that would have
adverse effects on the hydrologic
balance. In our judgment, this provision
also does not supersede the performance
standards in sections 515 and 516 of
SMCRA,185 which recognize that mining
may cause some adverse effects on
surface water and groundwater,
particularly within the permit area. See,
e.g., section 515(b)(10) of SMCRA, 186
which provides that surface coal mining
and reclamation operations must be
conducted ‘“to minimize the
disturbances to the prevailing
hydrologic balance at the mine-site and
in associated offsite areas and to the
quality and quantity of water in surface
and ground water systems both during
and after surface coal mining operations
and during reclamation.” Significantly,
this provision of SMCRA uses the term
“minimize” rather than “prevent” when
describing the standard that surface coal
mining and reclamation operations must
meet in this context.

With these considerations in mind,
we have designed our proposed
definition of material damage to the
hydrologic balance outside the permit
area to protect all designated uses of
surface water and all existing and
reasonably foreseeable uses of surface
water and groundwater outside the
permit area. Specifically, in relevant
part, under our proposed definition,
“material damage to the hydrologic
balance outside the permit area” would
mean any adverse impact from surface
or underground mining operations on
the quantity or quality of surface water
or groundwater, or on the biological
condition of a perennial or intermittent
stream, that would preclude any
designated surface-water use under
sections 101(a) and 303(c) of the Clean
Water Act 187 or any existing or
reasonably foreseeable use of surface
water or groundwater outside the permit
area. Our proposed definition is
consistent with our statement in the
1979 preamble that mining should not
be permitted at all if reclamation cannot
feasibly protect water uses.188

18344 FR 15156 (Mar. 13 1979).
184 30 U.S.C. 1258(a)(13).

185 30 U.S.C. 1265 and 1266.

186 30 U.S.C. 1265(b)(10).

18733 U.S.C. 1251(a) and 1313(c).
18844 FR 15156 (Mar. 13, 1979).
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States have developed multimetric
bioassessment protocols for use in
determining the biological condition of
streams and other surface waters for
purposes of preparing the water quality
inventory required under section 305(b)
of the Clean Water Act. Multimetric
indices include metrics such as species
richness, complexity, and tolerance as
well as trophic measures. They provide
a quantitative comparison (often
referred to as an index of biological or
biotic integrity) of the ecological
complexity of biological assemblages
relative to a regionally-defined reference
condition. Under proposed 30 CFR
780.19(e)(2) and 784.19(e)(2), states
would be required to establish a
correlation between these index values
and each designated use under sections
101(a) and 303(c) of the Clean Water
Act, as well as any other existing or
reasonably foreseeable uses. In other
words, we anticipate that the SMCRA
regulatory authority, with assistance
from the appropriate Clean Water Act
agencies, will define the range of index
values required to support each existing,
reasonably foreseeable, and designated
use of the stream segment in question.
Any change in the biological condition
of the stream or other surface-water
body, as documented by index scores
resulting from use of the bioassessment
protocol for monitoring purposes, that
would preclude attainment or
maintenance of an existing, reasonably
foreseeable, or designated use of surface
water would constitute material damage
to the hydrologic balance outside the
permit area if the change in scores is a
result of the SMCRA operation. We seek
comment on the effectiveness of using
index scores from bioassessment
protocols to ascertain impacts on
existing, reasonably foreseeable, or
designated uses. If you disagree with the
use of index scores from bioassessment
protocols, please identify a viable and
scientifically-valid alternative.

The regulations implementing the
Clean Water Act define “existing uses”
as “‘those uses actually attained in a
waterbody on or after November 28,
1975, whether or not they are included
in the water quality standards.” See 40
CFR 131.3. In the context of this
proposed definition, we intend to
interpret the term “existing uses” in a
similar fashion; i.e., existing uses would
be those uses in existence at the time of
preparation of the permit application,
regardless of whether those uses are
designated uses. Alternatively, we may
replace the term “existing uses” with
“premining uses” for purposes of
clarity. We invite comment on this
topic.

The second part of the proposed
definition of “material damage to the
hydrologic balance outside the permit
area” provides that this term means any
adverse impact from surface coal mining
and reclamation operations or from
underground mining activities,
including any adverse impacts from
subsidence that may occur as a result of
underground mining activities, on the
quality or quantity of surface water or
groundwater, or on the biological
condition of a perennial or intermittent
stream, that would impact threatened or
endangered species, or have an adverse
effect on designated critical habitat,
outside the permit area in violation of
the Endangered Species Act of 1973, 16
U.S.C. 1531 et seq. This provision is
intended to ensure compliance with
both the Endangered Species Act and
the fish and wildlife protection
provisions of sections 515(b)(24) and
516(b)(11) of SMCRA. We also are
considering alternative language for the
second part of the definition. That
alternative would replace the phrase
“that would impact threatened or
endangered species, or have an adverse
effect on designated critical habitat,
outside the permit area in violation of
the Endangered Species Act of 1973, 16
U.S.C. 1531 et seq.” with “that would
jeopardize the continued existence of
threatened or endangered species, or
result in the destruction or adverse
modification of designated critical
habitat, outside the permit area in
violation of the Endangered Species Act
0f 1973, 16 U.S.C. 1531 et seq.” The
second alternative would parallel the
language of existing and proposed 30
CFR 816.97(b) and 817.97(b).

State water quality standards and
associated water quality criteria provide
a starting point for establishment of
material damage criteria under SMCRA
for surface waters, but they are not the
endpoint. SMCRA material damage
criteria must be no less stringent than
Clean Water Act water quality standards
and criteria in all cases, but, in some
situations, they may need to be more
stringent to protect unique uses or to
comply with the Endangered Species
Act. In addition, the SMCRA regulatory
authority may need to establish
numerical material damage criteria for
parameters of concern for which there
are no numerical water quality
standards or water quality criteria under
the Clean Water Act.

The Clean Water Act does not apply
to groundwater, so the SMCRA
regulatory authority would need to use
best professional judgment to establish
material damage criteria to protect
existing and reasonably foreseeable uses
of groundwater. Material damage

criteria for groundwater also would
need to take into consideration the
needs of any threatened or endangered
species.

The proposed definition does not
differentiate between permanent or
long-term impacts and temporary or
short-term impacts. Any impact that
would preclude a designated, existing,
or reasonably foreseeable use of surface
water outside the permit area, or an
existing or reasonably foreseeable use of
groundwater outside the permit area,
would constitute material damage to the
hydrologic balance, regardless of the
duration of the impairment. Isolated
noncompliant discharges would not be
considered material damage unless
those discharges are of a magnitude
sufficient to preclude a protected use.
We invite comment on whether the
definition should exclude temporary
adverse impacts if the permit applicant
can demonstrate that there will be no
long-term adverse impacts after mining
is completed.

Nothing in the proposed definition is
intended to supersede the water supply
replacement provisions of sections 717
and 720 of SMCRA.189 In other words,
material damage to the hydrologic
balance outside the permit area would
not exist solely because the operation
destroys or damages protected water
supplies, provided that the permittee
replaces those supplies in accordance
with applicable regulatory program
requirements (i.e., proposed 30 CFR
816.40 or 817.40) and the definition of
“replacement of water supply” in 30
CFR 701.5.

The definition would apply to adverse
impacts from subsidence resulting from
underground mining operations and to
other adverse impacts resulting from
underground mining operations; e.g.,
dewatering a stream by mining through
a fracture zone or dewatering an aquifer
or saturated zone that serves as a water
supply for legitimate uses. It would not
be limited to the impacts of surface
mining activities or the impacts of
activities conducted on the surface of
land in connection with an
underground coal mine. Section
510(b)(3) of SMCRA190 applies to all
applications for permits or permit
revisions. This provision has never
contained an exception for impacts from
underground mining operations or for
any other type of surface coal mining
operations for which a permit is
required.

18930 U.S.C. 1307 and 1309a.
19030 U.S.C. 1260(b)(3).
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Paragraphs (a) and (d) of section 516
of SMCRA191 require that the Secretary
take into consideration the distinct
difference between surface and
underground coal mining when
promulgating regulations for
underground mining operations.
However, this provision does not justify
allowing underground mining
operations or subsidence resulting from
underground mining operations to
dewater or degrade a stream to the
extent of precluding an existing,
reasonably foreseeable, or designated
use of that stream. Doing so would hold
underground mines to a lesser standard
of environmental protection than
surface mines. Nothing in the
environmental protection purposes of
SMCRA, as set forth in paragraphs (a),
(c), (d), and (f) of section 102 of the
Act,192 suggests or supports the
adoption of a lesser standard for
underground mines.

We are aware of concerns that
including impacts from subsidence in
the definition could effectively prohibit
use of the longwall mining method or
other high-extraction methods of
underground mining to recover a
substantial proportion of coal reserves.
However, application of this definition
to the area overlying proposed
underground workings and the area
within a reasonable angle of draw from
the perimeter of those workings would
not prohibit all mining operations that
would result in subsidence of streams.
It would only prohibit mining
operations that would result in
dewatering of a stream to the extent that
the stream would no longer be able to
support existing or reasonably
foreseeable uses or designated uses of
the stream under the Clean Water Act
and for which there are no viable
measures to prevent this impact. Our
draft regulatory impact analysis found
that the proposed rule, including this
definition, would not strand or sterilize
any reserves; i.e., the proposed rule
would not make any coal reserves that
are technically and economically
feasible to mine under baseline
conditions unavailable for extraction.

Underground mine operators cannot
avoid application of section 510(b)(3) of
SMCRA193 by drawing the permit
boundaries for the mine to include
undisturbed areas that may be affected
by subsidence. In revising the definition
of “permit area’ in 1983, we specifically
rejected a suggestion that the definition
should include all areas overlying
underground workings. Instead, we

191 30 U.S.C. 1266(a) and (d).
19230 U.S.C. 1202(a),(c),(d), and (f).
19330 U.S.C. 1260(b)(3).

stated that the permit area consists of all
“areas for which reclamation operations
are planned and for which the
performance bond can be accurately
set,” which, we further explain, would
not include areas with subsidence
potential but no planned disturbance.194
We recognize that some state regulatory
programs may include the area
overlying the proposed underground
workings and other undisturbed areas
with subsidence potential within their
definitions of ‘“permit area.” Should our
proposed definition of material damage
to the hydrologic balance outside the
permit area become final, those states
would need to specify that the
prohibition on the approval of permit
applications for operations that would
result in material damage to the
hydrologic balance outside the permit
area applies to all lands to which that
prohibition would apply under the
federal regulations. In other words, state
regulatory authorities would have to
ensure that the prohibition would apply
to all lands overlying the underground
mine workings and to all lands within

a reasonable angle of draw 195 from the
perimeter of those workings, if those
lands are not otherwise disturbed by
surface operations or facilities
associated with the underground mine.

Mountaintop Removal Mining

We propose to consolidate the
descriptions of mountaintop removal
mining operations in existing 30 CFR
785.14(b) and 824.11(a)(2) and (3) into
a new definition in § 701.5 for clarity
and ease of use. This new definition is
consistent with section 515(c)(2) of
SMCRA,196 which pertains to operations
that “remove an entire coal seam or
seams running through the upper
fraction of a mountain, ridge, or hill
. . . by removing all of the overburden
and creating a level plateau or a gently
rolling contour with no highwalls
remaining, and capable of supporting
postmining uses in accord with the
requirements of this section.” We
anticipate that this definition also may
be useful in correcting misconceptions
about the meaning of this term and what
types of operations it includes.

Occupied Residential Dwelling and
Structures Related Thereto

We propose to revise a cross-reference
to 30 CFR 784.20 in this definition to be
consistent with our proposed

19448 FR 14820 (Apr. 5, 1983).

195 The angle of draw would be determined on a
site-specific basis after evaluating the thickness of
the strata overlying the coal seam, the lithology of
the strata overlying the coal seam, and the thickness
of the coal seam mined.

196 30 U.S.C. 1265(c)(2).

redesignation of existing § 784.20 as
§784.30. We propose no other
substantive revisions to this definition—
only a plain language revision to the last
sentence.

Parameters of Concern

We propose to add a definition of this
term because we use this term
extensively in our proposed rule. Under
the proposed definition, parameters of
concern would consist of those
chemical or physical characteristics or
properties of surface water or
groundwater that could be altered by
mining activities in a manner that
would adversely impact the quality of
surface water or groundwater or the
biological condition of a stream.

Perennial Stream

We propose to redefine “perennial
stream” in a manner that is
substantively identical to the manner in
which the U.S. Army Corps of Engineers
defines that term in Part F of the 2012
reissuance of the nationwide permits
under section 404 of the Clean Water
Act. See 77 FR 10184, 10288 (Feb. 21,
2012). Adoption of a substantively
identical definition would promote
consistency in application and
interpretation of that term under both
SMCRA and Clean Water Act programs.

We invite comment on whether the
definition in the final rule should
include language specifying that the
U.S. Army Corps of Engineers has the
ultimate authority to determine the
point at which an ephemeral stream
becomes an intermittent stream or a
perennial stream and vice versa.
Further, if the final rule includes
language to that effect, we invite
comment on whether the definition also
should provide that any determination
that the Corps makes concerning these
transition points will be controlling for
purposes of SMCRA regulatory
programs. Commenters should discuss
the applicability of two SMCRA
provisions in this context. First, section
702(a) of SMCRA 197 provides that
“[n]othing in this Act shall be construed
as superseding, amending, modifying, or
repealing” the Clean Water Act, any rule
or regulation adopted under the Clean
Water Act, or any state laws enacted
pursuant to the Clean Water Act.
Second, section 505(b) of SMCRA 198
provides that any provision of any state
law or regulation may not be construed
to be inconsistent with SMCRA if it
“provides for more stringent land use
and environmental controls and
regulations of surface coal mining and

19730 U.S.C. 1292(a).
19830 U.S.C. 1255(b).
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reclamation operation[s] than do the
provisions of this Act or any regulation
issued pursuant thereto.” In other
words, should our regulations allow
states to adopt and apply stream
definitions in a manner that would
protect a greater length of stream than
would the Corps determinations?

Our existing definition has two
principal differences with the Corps’
definition that we propose to adopt.
First, our existing definition of a
perennial stream would not consider a
stream with a base flow resulting from
the melting of a snowpack to be a
perennial stream because the snowpack
does not lie below the local water table
and because snowmelt is not considered
groundwater. However, the preamble to
the definition of “ephemeral stream”
that the Corps adopted as part of the
2012 reissuance of the nationwide
permits under section 404 of the Clean
Water Act states that snowmelt
contributes to the flow of intermittent
and perennial streams, especially in
areas with deep snow packs, and that
melting snow should not be considered
a precipitation event because the
development of a snowpack occurs over
the course of a winter season. See 77 FR
10184, 10262 (Feb. 21, 2012). In
essence, the preamble discussion would
allow a stream originating from a
melting snowpack to be considered a
perennial stream even though the
definition of “perennial stream”
requires groundwater as the source of
base flow. We invite comment on
whether we should revise our proposed
definition of “perennial stream” to
include language consistent with the
discussion of snowmelt in the preamble
to the Corps’ definition of “ephemeral
stream.”

Second, the Corps’ definition of
“perennial stream’ refers to continuous
flow year-round “during a typical year.”
Our existing definition refers to
continuous flow during all of the
calendar year. The Corps’ definition—
and hence our proposed definition—
reflect the fact that perennial streams or
segments of those streams may cease
flowing during periods of sustained
below-normal precipitation. Our
proposed adoption of the Corps’
definition would have the effect of
clarifying that those stoppages do not
result in reclassification of the stream as
intermittent.

Reclamation

The existing definition of reclamation
in 30 CFR 701.5 provides that this term
“means those actions taken to restore
mined land as required by this chapter
to a postmining land use approved by
the regulatory authority.” This

definition is too narrow and does not
fully implement SMCRA.

First, the existing definition applies
only to the mined area, not to the entire
disturbed area. Section 102(e) of
SMCRA 199 states that one of the
purposes of SMCRA is to “assure that
adequate procedures are undertaken to
reclaim surface areas as
contemporaneously as possible with the
surface coal mining operations.” Among
other things, the definition of “surface
coal mining operations” in section
701(28) of SMCRA 200 includes all
activities conducted on the surface of
lands in connection with a surface coal
mine. Those activities are not limited to
mined areas. In addition, paragraph (B)
of the definition includes ‘“‘the areas
upon which such activities occur or
where such activities disturb the natural
land surface.” Therefore, we propose to
apply the definition to the entire
disturbed area, rather than limiting it to
the mined area.

Second, the existing definition
includes only actions taken to restore
land to an approved postmining land
use, not to all actions taken to restore
land and water to the conditions
required by the Act and regulatory
program. Third, the existing definition
implies that the land must be restored
to an actual postmining land use when,
in fact, section 515(b)(2) of SMCRA?201
requires only that the land be restored
to a condition in which it is capable of
supporting the uses it was capable of
supporting prior to any mining or,
subject to certain restrictions, higher or
better uses.

The proposed definition corrects
these deficiencies. Our proposed rule
would define reclamation as meaning
those actions taken to restore the mined
land and associated disturbed areas to a
condition in which the site is (1)
capable of supporting the uses it was
capable of supporting prior to any
mining or any higher or better uses
approved by the regulatory authority,
and (2) meets all other requirements of
the permit and regulatory program that
pertain to restoration of the site. In
addition, our proposed definition
specifically details what reclamation
means for sites with discharges that
require treatment. For those sites, we
propose to revise the definition to
specify that the term also includes those
actions taken or that must be taken to
eliminate, remediate or treat those
discharges, including both discharges
from the mined area and all other
discharges that are hydrologically

19930 U.S.C. 1202(e).
20030 U.S.C. 1291(28).
20130 U.S.C. 1265(b)(2).

connected to either the mined area or
the mining operation, regardless of
whether those discharges are located
within the disturbed area.

However, nothing in this proposed
definition should be construed as
meaning that the regulatory authority
may approve a permit application for an
operation that will cause, or that is
likely to cause, a postmining discharge
that requires treatment to prevent
pollution. Doing so would violate
SMCRA as explained in the acid mine
drainage policy statement that we
issued on March 31, 1997.202

Reclamation Plan

We propose to add this definition to
clarify which provisions of our permit
application requirements are considered
part of the reclamation plan. Section
701(21) of SMCRA 203 defines
“reclamation plan” as “‘a plan submitted
by an applicant for a permit under a
State program or Federal program which
sets forth a plan for reclamation of the
proposed surface coal mining operations
pursuant to section 508 [of SMCRA.]” In
this proposed rule, we propose to adopt
a streamlined version of the statutory
definition that complies with plain
language principles, eliminates the
unnecessary reference to state or federal
programs, and contains adaptations
needed to reflect the structure and
organization of the regulations that
correspond to the reclamation plan
requirements of SMCRA. Specifically,
the proposed rule would replace the
reference to section 508 of SMCRA 204
with references to 30 CFR parts 780,
784, and 785. Part 780 contains the rules
that implement section 508 of
SMCRA.295 Part 784 is the underground
mining counterpart of part 780. Part 785
contains permit application
requirements, including reclamation
plan requirements, that apply to special
categories of mining.

Renewable Resource Lands

We propose to revise this definition to
clarify that it includes recharge areas for
surface waters, not just recharge areas
for underground waters. We find no
legal or technical reason to exclude
recharge areas for lakes, ponds, and
wetlands from classification as
renewable resource lands. Section

202 “Policy Goals and Objectives on Correcting,
Preventing and Controlling Acid/Toxic Mine
Drainage,” OSMRE, March 31, 1997. Available at
www.osmre.gov/Irg/docs/amdpolicy033197.pdf (last
accessed August 27, 2014).

20330 U.S.C. 1291(21).

20430 U.S.C. 1258.

20530 U.S.C. 1258.
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522(a)(3)(C) of SMCRA 206 uses this term
in the context of establishing criteria for
designating lands as unsuitable for
certain types of surface coal mining
operations. Specifically, it provides that
lands are eligible for designation if
surface coal mining operations would
“affect renewable resource lands in
which such operations could result in a
substantial loss or reduction of long-
range productivity of water supply

. .”” This statutory provision further
provides that those lands “include
aquifers and aquifer recharge areas,” but
it does not limit the scope of that
provision to those areas. Many towns
and cities depend upon surface-water
reservoirs for their water supply, which
means that paragraph (a)(3)(C) would
include the watersheds of those
reservoirs. Surface disturbances like
mining that involve removal of
vegetation can significantly impact both
the quantity and quality of water
available from those watersheds.

Replacement of Water Supply

We propose to revise this definition
by moving existing paragraphs (a) and
(b), which describe how the water
supply replacement obligation may be
satisfied, to the performance standards
at 30 CFR 816.40 and 817.40. Existing
paragraphs (a) and (b) of the definition
are more appropriately categorized as
performance standards, which means
that they should be codified as part of
the performance standards in
subchapter K, not as part of the
definition of this term.

Temporary Diversion

We propose to revise this definition in
a manner that avoids using part of the
term itself (“diversion”) as part of the
definition. In addition, the existing
definition, which includes only
diversions of streams and overland flow,
could be construed as excluding
diversion channels used to convey
surface runoff or pit water to a siltation
structure or treatment facility. We
propose to revise the definition to
specifically include those channels.

Waters of the United States

To promote consistency with the
Clean Water Act, we propose to define
this term as having the same meaning as
the corresponding definition in 40 CFR
230.3(s), which is part of the Section
404(b)(1) Guidelines under the Clean
Water Act

206 30 U.S.C. 1272(a)(3)(C).

C. Part 773: Requirements for Permits
and Permit Processing

1. Section 773.5: How must the
regulatory authority coordinate the
permitting process with requirements
under other laws?

Section 773.5 specifies that each
regulatory program must provide for the
coordination of review and issuance of
SMCRA permits with applicable
provisions of various federal laws. It
implements, in part, section 503(a)(6) of
SMCRA,,207 which requires that each
state regulatory program establish ““a
process for coordinating the review and
issuance of permits for surface coal
mining and reclamation operations with
any other Federal or State permit
process applicable to the proposed
operations.”

We propose to add the Clean Water
Act, 33 U.S.C. 1251 et seq., to the list
of laws for which coordination is
required under both state and federal
regulatory programs. Almost all surface
coal mining operations require Clean
Water Act permits and both SMCRA and
the Clean Water Act are concerned with
protection of water quality, so it makes
sense to coordinate the SMCRA and
Clean Water Act permitting processes.
Coordination of the SMCRA and Clean
Water Act permitting processes also
would assist in reducing or eliminating
potential conflicts between SMCRA and
Clean Water Act permits. That outcome
would be consistent with section 702(a)
of SMCRA,298 which provides that
“[n]othing in this Act shall be construed
as superseding, amending, modifying, or
repealing” the Clean Water Act, any rule
or regulation adopted under the Clean
Water Act, or any state laws enacted
pursuant to the Clean Water Act.

In addition, we propose to add the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4371 et seq., to
the list of laws for which a coordination
process is required under federal
regulatory programs. There is no need or
basis to apply this coordination
requirement to state regulatory programs
approved under SMCRA because the
Departmental Manual excludes permit
applications under state SMCRA
regulatory programs from NEPA
compliance. See 516 DM 13.3.

Finally, we propose to clarify that
only federal regulatory programs must
establish a process for coordination with
the National Historic Preservation Act of
1966 (NHPA), 54 U.S.C. 300101 et seq.
This change is consistent with National
Mining Association v. John M. Fowler,
324 F.3d 752 (D.C. Cir. 2003), in which

20730 U.S.C. 1253(a)(6).
20830 U.S.C. 1292(a).

the court held that projects licensed or
permitted by state and local agencies
pursuant to a delegation or approval by
a federal agency are not federally
funded or federally licensed
undertakings for purposes of section 106
of the NHPA.

2. Section 773.7: How and when will
the regulatory authority review and
make a decision on a permit
application?

We propose to restructure 30 CFR
773.7(a) to improve clarity and
eliminate a grammatical error in the
existing language. There are no
substantive revisions to this paragraph.

We also propose to add 30 CFR
773.7(b)(2), which would list the factors
that the regulatory authority must
consider in determining what
constitutes a reasonable time for
notifying a permit applicant whether the
application has been approved or
disapproved, in whole or in part. The
factors in proposed paragraphs (b))(2)(i)
through (iv) reflect the factors listed in
section 514(b) of SMCRA.299 Proposed
paragraph (b)(2)(v) would require
consideration of the time required to
complete the interagency permitting
coordination process under 30 CFR
773.5.

Finally, we propose to redesignate
existing 30 CFR 773.7(b) as 30 CFR
773.7(c) and revise that paragraph to
specifically state that an applicant for
the transfer, assignment, or sale of
permit rights has the burden of proof for
establishing that the application is in
compliance with all regulatory program
requirements. We propose to make this
change because the transfer, assignment,
or sale of permit rights is a type of
permit revision, which means that an
application of that nature is subject to
section 510(a) of SMCRA.210 In relevant
part, that paragraph of the Act states
that the applicant for a permit or permit
revision has the burden of establishing
that the application is in compliance
with all requirements of the applicable
regulatory program.

3. Section 773.15: What findings must
the regulatory authority make before
approving a permit application?

Most of the changes that we propose
to make to this section result from either
the application of plain language
principles or an effort to clarify the
meaning and scope of the findings that
the regulatory authority must make
before approving a permit application.

Proposed paragraph (c)(2) would
clarify that the finding that the proposed

20930 U.S.C. 1264(b).
21030 U.S.C. 1260(a).
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permit area is not within an area
designated as unsuitable for surface coal
mining operations under 30 CFR parts
762 and 764 or 769 applies only to lands
that are designated as unsuitable for the
type of surface coal mining operations
that the permit applicant proposed to
conduct. For example, lands may be
designated as unsuitable only for
surface mining, in which case the
regulatory authority may approve a
permit for an underground mine.
Similarly, proposed paragraph (c)(3)
would clarify that the finding that the
proposed permit area is not within an
area subject to the prohibitions of 30
CFR 761.11 does not apply in situations
in which one or more of the exceptions
(valid existing rights, the existing
operation exemption, landowner
consent, joint approval, etc.) to those
prohibitions applies.

We propose to revise the finding in
paragraph (e) concerning the assessment
of the cumulative hydrologic impacts of
mining by adding paragraph (e)(3),
which would require that the regulatory
authority find that it has inserted into
the permit criteria defining material
damage to the hydrologic balance
outside the permit area on a site-specific
basis, expressed in numerical terms for
each parameter of concern, as required
by § 780.21(b) or § 784.21(b). Our
proposed revision is intended to ensure
that permit-specific criteria are both
established and readily available to the
permittee, inspectors, and permit
reviewers.

Existing paragraph (j) provides that,
before approving a permit application,
the regulatory authority must find that
the proposed operation is not likely to
either jeopardize the continued
existence of threatened or endangered
species or result in destruction or
adverse modification of critical habitat,
as determined under the Endangered
Species Act of 1973, 16 U.S.C. 1531 et
seq. In response to discussions with the
U.S. Fish and Wildlife Service
concerning compliance with the
Endangered Species Act, we propose to
modify paragraph (j) to extend the
finding to include species that the
Secretary has proposed for listing as
threatened or endangered.2* The
proposed change is consistent with
section 7(a)(4) of the Endangered
Species Act, which provides that

211 We will revise this provision and other
proposed rules concerning protection of threatened
and endangered species to include the National
Marine Fisheries Service (NMFS), which is
responsible for administration and enforcement of
the Endangered Species Act with respect to
anadromous and marine species, if we determine
that this rulemaking may affect species under
NMFS jurisdiction.

‘“[e]ach Federal agency shall confer with
the Secretary on any agency action
which is likely to jeopardize the
continued existence of any species
proposed to be listed under section 4 or
result in the destruction or adverse
modification of critical habitat proposed
to be designated for such species.” It
also would assist in implementing the
fish and wildlife protection provisions
of sections 515(b)(24) and 516(b)(11) of
SMCRA. The conferencing requirement
of section 7(a)(4) of the Endangered
Species Act is not the same as the
consultation requirement for threatened
and endangered species under section
7(a)(2) of the Endangered Species Act.
Also, the U.S. Fish and Wildlife Service
is responsible for determining allowable
take of species listed as threatened or
endangered.

We propose to remove existing
paragraph (m), which applies to permits
to be issued under 30 CFR 785.25
(permits containing lands eligible for
remining). This finding is not needed
because it merely repeats requirements
already stated in 30 CFR 785.25. In
addition, paragraph (m) is duplicative of
paragraph (h), which requires a finding
that the applicant has satisfied all
applicable requirements of 30 CFR part
785. Removal of existing paragraph (m)
would result in the redesignation of
existing paragraph (n) as paragraph (m).

In addition, we propose to add a new
paragraph (n), which would require that
the regulatory authority find that the
applicant has demonstrated that the
operation has been designed to prevent
the formation of discharges that would
require long-term treatment after mining
has been completed. The regulatory
authority also would be required to find
that the applicant has demonstrated that
there is no credible evidence that the
design of the operation will not work as
intended to prevent the formation of
discharges of that nature.

Avoiding creation of discharges that
require long-term treatment benefits
both the permittee (because the
permittee would bear the cost of treating
the discharge) and the public (because
there is no risk of environmental
damage or use of tax receipts to pay for
treatment if the permittee defaults).
Adoption of proposed paragraph (n)
would incorporate into regulation one of
the provisions of the policy entitled
“Hydrologic Balance Protection: Policy
Goals and Objectives on Correcting,
Preventing, and Controlling Acid/Toxic
Mine Drainage” 212 that we issued on
March 31, 1997. In that policy, we

212 See www.osmre.gov/Irg/docs/
amdpolicy033197.pdf (last accessed August 5,
2014).

explain that approval of a permit that
would result in the creation of a
discharge requiring long-term treatment
would be inconsistent with SMCRA: “In
no case should a permit be approved if
the determination of probable
hydrologic consequences or other
reliable hydrologic analysis predicts the
formation of a postmining pollutional
discharge that would require continuing
long-term treatment without a defined
endpoint.” 213 The regulatory authority
may rely upon data from similar
completed mining operations under
conditions that are representative of
those found at the site of the proposed
operation as credible evidence for this
demonstration and finding.

We explained our authority for this
provision when we issued our policy
document:

Several commenters expressed concern that
OSM exceeded its statutory authority by
focusing on section 510(b)(3) of SMCRA,
which provides that no permit application
may be approved unless the regulatory
authority finds that the operation has been
designed to prevent material damage to the
hydrologic balance outside the permit area,
and interpreting that section as requiring the
prevention of AMD [acid mine drainage]
formation. The commenters noted that
sections 515(b)(10) and 516(b)(9) of SMCRA
refer to minimization (rather than
prevention) of hydrologic disturbances and
avoidance (rather than the prevention) of
AMD, with the prevention of AMD formation
being only one of the three avoidance
mechanisms listed in these sections.

Response: The minimization and
avoidance provisions of sections 515(b)(10)
and 516(b)(9) of SMCRA do not negate the
material damage prevention requirement of
section 510(b)(3). Furthermore, the Act
specifies that the provisions cited by the
commenters apply only during mining and
reclamation. OSM interprets this limitation
as meaning that conducting operations in a
manner likely to result in AMD production
is acceptable only when AMD formation is
expected to be a temporary phenomenon. In
other words, discharge treatment is an
appropriate means of avoiding AMD and
minimizing damage to the hydrologic balance
only when the need for treatment has a
defined endpoint.

* * * * *

The approach adopted in the policy
statement is fully consistent with the Rith
Energy decision in which the IBLA [Interior
Board of Land Appeals] upheld OSM’s
refusal to approve a mining plan that sought
to minimize, rather than avoid, AMD. In that
case, the IBLA agreed with OSM that “the
statute, as properly read, requires the agency
to minimize disturbance to the prevailing
hydrologic balance by avoiding acid or toxic
mine drainage. Minimizing the contact of
water and toxic-producing deposits, as
argued by petitioner [Rith Energyl, is not the
standard.” 111 IBLA 249. The policy

2131d, p. 5.
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statement accords with Rith Energy because
it provides that “[plermits may only be
approved where the operation is designed to
ensure that off-site material damage to the
hydrologic balance will be prevented.”
(Emphasis added.) Permittees may not plan
in advance to allow AMD to occur and then
simply mitigate the effects of the AMD.214

Finally, we propose to add a new
required finding in paragraph (o) in
response to discussions with the U.S.
Fish and Wildlife Service concerning
compliance with the Endangered
Species Act. This finding would specify
that, to the extent possible using the
best technology currently available, the
proposed operation has been designed
to minimize disturbances and adverse
impacts on fish, wildlife, and related
environmental values, as identified in
§779.20 or § 783.20, and to enhance
those resources where practicable, as
required under § 780.16 and § 784.16.
The proposed language is similar to
sections 515(b)(24) and 516(b)(11) of
SMCRA 215 and is intended to reinforce
those statutory provisions.

4. Section 773.17: What conditions must
the regulatory authority place on each
permit issued?

We propose to revise paragraph (c) of
this section to require that the permittee
comply with all applicable requirements
of the Act rather than all applicable
performance standards of the Act. We
propose to make this change because the
condition also requires compliance with
the requirements of the regulatory
program, which means that the
applicable performance standards
would be in the program, not the Act.

We propose to revise paragraph (e) of
this section to require that the permittee
notify the regulatory authority and other
appropriate state and federal regulatory
agencies of any adverse impact to the
environment or public health or safety
as a result of a noncompliance with any
term or condition of the permit.
Notification would allow those agencies
to take any necessary action to minimize
the impacts of the noncompliance on
the environment or public health or
safety, consistent with the purpose
stated in section 102(a) of SMCRA.216

We propose to add a new permit
condition in paragraph (h) of this
section to require that the permittee
obtain all necessary authorizations,
certifications, and permits in
accordance with Clean Water Act
requirements before conducting any
activities that require approval or
authorization under the Clean Water

214 [d, at 12 and 14.
21530 U.S.C. 1265(b)(24) and 1266(b)(11).
216 30 U.S.C. 1202.

Act. The new condition would be
consistent with section 702(a) of
SMCRA,217 which provides that
“[n]othing in this Act shall be construed
as superseding, amending, modifying, or
repealing” the Clean Water Act,218 or
any rule or regulation adopted under the
Clean Water Act, or any state laws
enacted pursuant to the Clean Water
Act. It also would be consistent with our
efforts to enhance coordination between
the SMCRA and Clean Water Act
regulatory authorities. Permit conditions
are directly enforceable under SMCRA.
Therefore, the addition of this permit
condition would mean that the SMCRA
regulatory authority must take
enforcement action if the permittee does
not obtain all necessary Clean Water Act
authorizations, certifications, and
permits before beginning any activity
under the SMCRA permit that also
requires approval, authorization, or
certification under the Clean Water Act.

D. Part 774: Revision; Renewal;
Transfer, Assignment, or Sale of Permit
Rights; Post-Permit Issuance
Requirements.

1. Section 774.10: When must the
regulatory authority review a permit?

We propose to revise paragraphs (a)(2)
and (a)(3) of this section to establish
identical review requirements for
permits for mountaintop removal
mining operations under 30 CFR 785.14
and for permits that include a variance
from approximate original contour
restoration requirements under 30 CFR
785.16. This change is appropriate
because the statutory review
requirements for those types of
operations in paragraphs (c)(6) and
(e)(6) of section 515 of SMCRA 219 are
substantively identical. Furthermore,
these reviews are one-time events, not
recurring requirements like midterm
permit reviews.

In concert with this change, we
propose to move the midterm review
requirements for permits with a
variance for a delay in contemporaneous
reclamation requirements because of
combined surface and underground
mining from paragraph (a)(2) to a new
paragraph (a)(4). Creation of the new
single-topic paragraph also is in keeping
with plain language principles.

2. Section 774.15: How may I renew a
permit?

We propose to revise paragraph (b)(2)
of this section by adding paragraph
(b)(2)(vii), which would require that
each application for permit renewal

21730 U.S.C. 1292(a).
21833 U.S.C. 1251 et seq.
219 30 U.S.C. 1265(c)(6) and (e)(6).

include an analysis of the monitoring
results for surface water, groundwater,
and the biological condition of streams
and an evaluation of the accuracy and
adequacy of the determination of the
probable hydrologic consequences of
mining (PHC determination). We also
propose to add paragraph (b)(2)(viii),
which would require that the renewal
application include either an update of
the PHC determination or
documentation that the findings in the
existing PHC determination are still
valid. Similarly, we propose to revise
paragraph (c)(1) of this section by
adding paragraph (c)(1)(viii), which
would authorize the regulatory
authority to withhold approval of a
permit renewal application if
monitoring results or the updated PHC
determination indicate that the finding
that the regulatory authority made
under 30 CFR 773.15(e) that the
operation is designed to prevent
material damage to the hydrologic
balance outside the permit area is no
longer accurate.

These revisions would assist the
regulatory authority in ensuring that the
operation continues to be designed and
conducted to prevent material damage
to the hydrologic balance outside the
permit area. A narrow reading of section
510(b)(3) of SMCRA 220 and 30 CFR
773.15(e) might hold that the finding
concerning material damage to the
hydrologic balance outside the permit
area is required only for the approval of
an application for a permit or permit
revision. However, we interpret section
510(b)(3) of SMCRA more broadly.
Addition of a requirement for an
equivalent finding as a prerequisite for
the approval of permit renewal
applications is consistent with the
intent and purpose of section 510(b)(3)
of the Act.221

Proposed paragraph (b)(2)(v) is
substantively identical to existing
paragraph (b)(2)(iii), with the exception
that we propose to remove the provision
requiring that the application for a
permit renewal include any additional
bond requested by the regulatory
authority. This provision is both
unnecessary and out of sequence
because, at the time that the permittee
submits the application for renewal, the
amount of additional bond needed, if
any, would not yet be known. The
regulatory authority determines the
amount of additional bond required
after completing a technical review of
the renewal application. Proposed
paragraph (c)(1)(vi), like existing
paragraph (c)(1)(v), provides that the

22030 U.S.C. 1260(b)(3).
22130 U.S.C. 1260(b)(3).
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regulatory authority may deny a permit
renewal application if the applicant has
not submitted the additional bond
required by the regulatory authority.
This paragraph provides sufficient
protection against renewal of a permit
that lacks the necessary bond coverage.

We propose to revise paragraph
(c)(1)(ii) to specify that the regulatory
authority will apply the permit
eligibility standards in 30 CFR 773.12
through 773.14 in making this
determination. In other words,
applicants for permit renewal may avail
themselves of the provisionally-issued
permit procedures of 30 CFR 773.14 and
the exception in 30 CFR 773.13 for
unanticipated events or conditions at
remining sites. Extending the exception
for unanticipated events or conditions at
remining sites to permit renewals is
consistent with the intent of Congress in
enacting section 510(e) of SMCRA.222

In addition, as a matter of equitable
treatment, a permittee with a violation
who is seeking renewal of a permit
should have the same opportunity to
obtain a provisionally-renewed permit
as a person with a violation who is
seeking to obtain a new permit has to
obtain a provisionally-issued permit.
Under 30 CFR 773.14, the regulatory
authority may provisionally issue a
permit if (1) the applicant certifies that
each outstanding violation is being
abated to the satisfaction of the agency
with jurisdiction over the violation and
the regulatory authority has no evidence
to the contrary, (2) the applicant and
operations owned or controlled by the
applicant are in compliance with any
abatement plan approved by the agency
with jurisdiction over the violation, (3)
the applicant is pursuing a good faith
challenge to the pertinent ownership or
control listing and there is no initial
judicial decision in force affirming the
listing, or (4) the violation is the subject
of a good faith administrative or judicial
appeal contesting the validity of the
violation and there is no initial judicial
decision in force affirming the violation.
Our proposed revisions to 30 CFR
774.15(c)(1)(ii) would apply the same
principles and criteria to the permit
renewal process. In addition, the
provisions of 30 CFR 773.14(c), which
specify the actions that the regulatory
authority must take to suspend or
revoke the permit if the permittee ceases
to be eligible for a provisionally-issued
permit, would apply.

We also propose assorted other
nonsubstantive changes to 30 CFR
774.15 to improve compliance with
plain language principles.

22230 U.S.C. 1260(e).

E. Part 777: General Content
Requirements for Permit Applications

1. Section 777.11: What are the format
and content requirements for permit
applications?

We propose to revise paragraph (a)(3)
of this section to require that permit
applications be filed in an electronic
format prescribed by the regulatory
authority, unless the regulatory
authority grants an exception to this
requirement for good cause. We propose
this change to facilitate public
participation and interagency
coordination in the permitting process
because it is much more efficient and
convenient to review and exchange
information online or by email than it
is to review hard copies, which are
time-consuming to produce and which
may involve considerable travel to other
offices to review documents that cannot
be copied. Electronic filing also would
assist in the coordination of regulatory
and inspection activities required by
section 713 of SMCRA.223 Furthermore,
use of an electronic format for the
permitting process can improve
efficiency by enabling correction letters
and applicant responses to occur in real
time with less expense to the regulatory
authority and the applicant. Finally,
electronic filing promotes attainment of
the goals of the Paperwork Reduction
Act.

2. Section 777.13: What requirements
apply to the collection, analysis, and
reporting of technical data and to the
use of models?

We propose to consolidate existing
paragraphs (a) and (b) into proposed
paragraph (a) because both paragraphs
pertain to technical data and analyses.
Existing paragraph (a) would be
recodified as paragraph (a)(1) and
existing paragraph (b) would be
recodified as paragraph (a)(2).

Proposed paragraph (a)(1) would add
a requirement for submission of
metadata, which consists of data
describing the contents and context of
data files. The availability of metadata
greatly increases the usefulness of the
original data by providing information
about how, where, when, and by whom
the data were collected and analyzed. It
enables reviewers to evaluate the
validity of both the data itself and
comparisons with data collected at other
times and other places by other persons.
Existing paragraph (a) already required
submission of much of this information,
i.e., the names of persons or
organizations that collected and
analyzed the data, the dates that the

22330 U.S.C. 1303.

data were collected and analyzed, and
descriptions of the methodology used to
collect and analyze the data. We also
propose to revise the rule to add
requirements for submission of the field
sampling sheets prepared for water
samples collected from wells (the sheets
would identify the presence of any well
screens as well as the depth at which
the sample was taken). For all samples
that require laboratory analysis, the
proposed rule would require
information pertaining to the quality
assurance and quality control
procedures used by the laboratory that
analyzed the sample. For electronic
data, the proposed rule would require
identification of any transformations
that the data underwent. The proposed
rule would not limit metadata to the
specific items listed in proposed
paragraph (a)(1). Although not specified
in the proposed rule, metadata should
be generated in a format commonly used
by the scientific community.

Proposed paragraph (b) would require
that all sampling and analyses of
groundwater and surface water
performed to meet the permitting
requirements of subchapter G of our
regulations be conducted according to
the methodology in 40 CFR parts 136
and 434. Proposed paragraph
corresponds to the provisions
concerning water-quality sampling and
analysis methodologies in existing 30
CFR 780.21(a) and 784.14(a). Moving
this provision to 30 CFR 777.13 would
consolidate the requirements
concerning sampling and analysis
methodologies for groundwater and
surface water in one location and
expand their applicability to all
pertinent data and analyses required for
permit applications under subchapter G,
which should promote better data
collection and analysis procedures and,
hence, improved permitting decisions.

We propose to eliminate the
incorporation by reference of the 15th
edition of the “Standard Methods for
the Examination of Water and
Wastewater” in existing 30 CFR
780.21(a) and 784.14(a). That document
is now obsolete because the current
edition is the 22nd edition, which was
published in 2012. However, rather than
incorporating the current edition of the
“Standard Methods for the Examination
of Water and Wastewater,” we propose
to remove the existing incorporation by
reference of the 15th edition of that
document while retaining the provision
in the existing rule that allows use of
the sampling and analysis
methodologies in 40 CFR parts 136 and
434. This proposed change would
ensure that sampling and analysis
methodologies under SMCRA are
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consistent with those approved by EPA
for use for Clean Water Act purposes.
We invite comment on whether there
are any unique SMCRA-related
requirements that would necessitate
incorporating the current edition of the
“Standard Methods for the Examination
of Water and Wastewater” into our rule.
In other words, would the collection
and analysis of the baseline and
monitoring data that we propose to
require under this rule involve the use
of sampling and analysis methodologies
that 40 CFR parts 136 and 434 do not
include?

Proposed paragraph (c) would require
that all geological sampling and
analyses performed to meet the
permitting requirements of subchapter G
of our regulations be conducted using a
scientifically-valid methodology. This
new provision should promote better
geologic data collection and analysis
procedures and, hence, improved
permitting decisions. Scientifically-
valid methodologies include, but are not
limited to, those set forth in the
Engineering Geology Field Manual,
Second Edition (1998), developed by the
Bureau of Reclamation within the U.S.
Department of the Interior.

We propose to move the provisions
concerning the use of models found in
existing 30 CFR 780.21(d) and 784.14(d)
to 30 CFR 777.13(d) to consolidate
requirements concerning the use of
models in the latter paragraph. If
adopted as final, proposed paragraph (d)
would apply to all permit application
requirements. The existing provisions in
30 CFR 780.21(d) and 784.14(d) apply
only to hydrologic data, but we find no
scientific reason for limiting the use of
modeling in this manner. We also
propose to modify the existing
provisions by adding paragraph (d)(2),
which would require that all models be
calibrated using actual site-specific data
and that they be validated for the region
and ecosystem in which they will be
used. The additional requirements are
intended to improve the accuracy and
validity of any models used. Finally, we
propose to add a new paragraph (d)(3)
clarifying that the regulatory authority
has the discretionary authority to
prohibit the use of models and to
require the submission of additional
actual, site-specific data.

3. Section 777.15: What information
must my application include to be
administratively complete?

We propose to revise this section to
use terminology consistent with the
revisions to the permitting regulations
published on September 28, 1983 (48 FR
44344), which removed the term
“complete application” and replaced it

with the terms “administratively
complete application” and “complete
and accurate application.”

F. Part 779: Surface Mining Permit
Applications—Minimum Requirements
for Information on Environmental
Resources and Conditions

1. Section 779.1: What does this part
do?

Existing 30 CFR 779.1 states that part
779 establishes the minimum
requirements for the Secretary’s
approval of regulatory program
provisions for the environmental
resources contents of permit
applications for surface mining
activities. However, the content
requirements and standards for approval
of state regulatory programs are located
in 30 CFR parts 730 through 732.
Therefore, we propose to revise 30 CFR
779.1 to specify that part 779 sets forth
permit application requirements relating
to environmental resources and
conditions.

2. Section 779.2: What is the objective
of this part?

We propose to revise this section to
reflect plain language principles and to
clarify that the objective of part 779 is
to ensure that the permit applicant
provides the regulatory authority with a
complete and accurate description of
both the environmental resources that
may be impacted or affected by
proposed surface mining activities and
the environmental conditions that exist
within the proposed permit and
adjacent areas. The existing language
does not mention environmental
conditions, such as the information on
climate required by 30 CFR 779.18.

3. Why are we proposing to remove
existing 30 CFR 779.11 and 779.127

We propose to remove 30 CFR 779.11,
which requires a description of the
existing premining environmental
resources within the proposed permit
and adjacent areas, because the
requirements for this description are set
out in detail in other sections of part
779. Therefore, existing 30 CFR 779.11
is redundant and unnecessary.

We propose to remove existing 30
CFR 779.12(a) because the anticipated
mining schedule that it requires is
duplicative of proposed 30 CFR
779.24(a)(3). We propose to move the
cultural resource requirements of
existing 30 CFR 779.12(b) to a new 30
CFR 779.17 devoted to that topic.

4. Section 779.19: What information on
vegetation must I include in my permit
application?

We propose to revise existing 30 CFR
779.19 by adding more specificity and
making submission of vegetation
information mandatory rather than
discretionary as under the existing
rules. The changes that we propose are
needed to ensure that native plant
communities are restored on reclaimed
areas as required by section 515(b)(19)
of SMCRA.224 Further, these changes are
intended to implement, in part, section
515(b)(24) of SMCRA,225 which requires
that, “to the extent possible using the
best technology currently available,”
surface coal mining and reclamation
operations be conducted in a manner
that will “minimize disturbances and
adverse impacts on fish, wildlife, and
related environmental values, and
achieve enhancement of such resources
where practicable.”

Restoration or establishment of native
plant communities is the most effective
way of restoring or enhancing wildlife
habitat. The Virginia Department of
Conservation and Natural Resources
describes the benefits of native plants as
follows:

The benefit of growing plants within the
region they evolved is they are more likely
to thrive under the local conditions while
being less likely to invade new habitats.
Native plants are well adapted to local
environmental conditions, maintain or
improve soil fertility, reduce erosion, and
often require less fertilizer and pesticides
than many alien plants. These characteristics
save time and money and reduce the amount
of harmful run-off threatening the aquatic
resources of our streams, rivers, and
estuaries. In addition, functionally healthy
and established natural communities are
better able to resist invasions by alien plant
species. So the use of native plants can help
prevent the spread of alien species already
present in a region and help avert future
introductions. ***

Native plants provide familiar sources of
food and shelter for wildlife. As natural
habitats are replaced by urban and suburban
development, the use of native plants in
landscaping can provide essential shelter for
displaced wildlife. Land managers can use
native plants to maintain and restore wildlife
habitat. Native wildlife species comprise a
majority of the game and non-game animals
we manage habitat for, and they evolved with
native plant species. Although alien species
are often promoted for their value as wildlife
food plants, there is no evidence that alien
plant materials are superior to native plants.
For instance, on land managed for upland
game animals, native warm season grasses
(big and little bluestem, switch grass, Indian
grass, coastal panic grass, gama grass), and
other native forbs (butterfly weed, ironweed,

22430 U.S.C. 1265(b)(19).
22530 U.S.C. 1265(b)(24).
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Joe Pye weed) offer good sources of nutrition
without the ecological threats associated with
nonnative forage plants. Dramatic increases
in nesting success of both game birds and
songbirds have been observed in fields
planted with native grasses, which also offer
superior winter cover. In addition, warm
season grasses provide productive and
palatable livestock forage. ***

On a broader ecological scale, planting
native species contributes to the overall
health of natural communities. Disturbances
of intact ecosystems that open and fragment
habitat, such as land clearing activities,
increase the potential of invasion by alien
species. Native plants provide important
alternatives to alien species for conservation
and restoration projects in these disturbed
areas. They can fill many land management
needs currently occupied by nonnative
species, and often with lower costs and
maintenance requirements. Once established
in an appropriate area, most native plant
species are hardy and do not require
watering, fertilizers, or pesticides.226

A U.S. Fish and Wildlife Service
publication describes the benefits of
native plants as follows:

Native plants naturally occur in the region
in which they evolved. While non-native
plants might provide some of the above
benefits, native plants have many additional
advantages. Because native plants are
adapted to local soils and climate conditions,
they generally require less watering and
fertilizing than non-natives. Natives are often
more resistant to insects and disease as well,
and so are less likely to need pesticides.
Wildlife evolved with plants; therefore, they
use native plant communities for food, cover
and rearing young. Using native plants helps
preserve the balance and beauty of natural
ecosystems.227

Notwithstanding the advantages of
native plant communities, many
regraded and revegetated areas do not
contain a diverse, effective, permanent
vegetative cover of the same seasonal
variety native to the area as required by
section 515(b)(19) of SMCRA 228
Instead, areas that were previously
forested were backfilled, regraded, and
revegetated in a manner that makes the
land incapable of achieving its
premining forested status. Those lands
are now heavily compacted grasslands
with scrub trees. Neither grassland nor
the trees are representative of the native
premining vegetation. A 2007 study
estimates that Appalachia alone
contains between 750,000 and 1.5
million acres of such reclaimed mine

226 http://www.dcr.virginia.gov/natural_heritage/
nativeplants.shtml (last accessed August 27, 2014).

227 Slattery, Britt E., Kathryn Reshetiloff, and
Susan M. Zwicker. 2003. “Native Plants for Wildlife
Habitat and Conservation Landscaping: Chesapeake
Bay Watershed.” U.S. Fish and Wildlife Service,
Chesapeake Bay Field Office, Annapolis, MD. 82
pp-

22830 U.S.C. 1265(b)(19).

land.229 Our proposed refinements to
the regulations would lead to better
implementation of the revegetation
requirements of section 515(b)(19) of
SMCRA.230 In addition, the proposed
rule would assist in the implementation
of section 508(a)(2) of SMCRA,231 which
requires that the reclamation plan in
each permit application identify both
the premining land uses and the
capability of the land prior to any
mining to support a variety of uses.

Moreover, the proposed rule is
consistent with Section 2.(a)(2)(iv) of
Executive Order 13112, “Invasive
Species,” which requires that “[e]lach
Federal agency whose actions may affect
the status of invasive species shall, to
the extent practicable and permitted by
law, . . . provide for the restoration of
native species and habitat conditions in
ecosystems that have been invaded.” 232

Proposed paragraph (a) would require
that the permit application identify,
describe, and map existing vegetation
and plant communities, as well as those
plant communities that would exist
under conditions of natural succession.
The description and map must be
adequate to evaluate whether the
vegetation provides important habitat
for fish and wildlife and whether the
site contains any native plant
communities of local or regional
significance.

Proposed paragraph (b) would require
that the applicant adhere to the
classifications in the National
Vegetation Classification Standard
(NVCS) 233 in preparing the description
required under proposed paragraph (a).
The NVCS is the standard endorsed by
the Federal Geographic Data
Committee.234 Use of this standard
would promote consistent identification
of plant communities and development
of appropriate revegetation plans to
restore those communities following
mining.

Proposed paragraph (c) would allow
the regulatory authority to approve the
use of other generally-accepted
vegetation classification systems in lieu

229 Zipper, C.E., J.A. Burger, ].M. McGrath, and B.
Amichev, “Carbon Accumulation Potentials of Post-
SMCRA Coal-Mined Lands.”” Paper prepared for
presentation at the 30 Years of SMCRA and Beyond
Symposium, June 2-7, 2007. Published by the
American Society of Mining and Reclamation, R. L.
Barnhisel, ed. (unpaginated document).

23030 U.S.C. 1265(b)(19).

23130 U.S.C. 1258(a)(2).

23264 FR 6184 (Feb. 8, 1999).

233 See http://www.fgdc.gov/standards/projects/
FGDC-standards-projects/vegetation/index_html
(last accessed August 5, 2014).

234 See https://www.fgdc.gov/standards/projects/
FGDC-standards-projects/vegetation (last accessed
January 21, 2015).

of the NVCS. We invite comment on
what other systems may exist.

Proposed paragraph (d) would require
that the application include a
discussion of the potential for
reestablishing the plant communities
described in paragraph (a) after the
completion of mining. This discussion
would assist the regulatory authority in
evaluating the proposed revegetation
plan and in determining which plant
communities the permittee must
reestablish.

5. Section 779.20: What information on
fish and wildlife resources must I
include in my permit application?

The fish and wildlife resource
information requirements in existing 30
CFR 780.16(a) identify the baseline fish
and wildlife resource information that
each permit application must include.
Therefore, we propose to move it to part
779, which contains environmental
resource information requirements for
permit applications. Part 779 is a better
fit for a fish and wildlife resource
information requirement than part 780,
which contains operation and
reclamation plan requirements. The fish
and wildlife information requirements
in existing 30 CFR 780.16(a) and
proposed 30 CFR 779.20 are necessary
to fully implement the fish and wildlife
protection and enhancement
requirements of section 515(b)(24) of
SMCRA.235

Proposed paragraph (c)(1) is similar to
the portion of existing 30 CFR
780.16(a)(2)(i) that pertains to species
listed or proposed for listing as
threatened or endangered under the
Endangered Species Act of 1973, 16
U.S.C. 1531 et seq., and to critical
habitat designated under that law. We
propose to add a requirement that the
site-specific resource information
include a description of the effects of
future state or private activities that are
reasonably certain to occur within the
proposed permit and adjacent areas. The
requested information will assist the
U.S. Fish and Wildlife Service in
fulfilling its responsibilities under the
coordination process pertaining to
threatened or endangered species.

Proposed paragraph (c)(2) is
substantively identical to the portion of
existing 30 CFR 780.16(a)(2)(i) that
pertains to species or habitat protected
by state statutes similar to the
Endangered Species Act.

In proposed paragraph (c)(3), which
corresponds to existing 30 CFR
780.16(a)(2)(ii), we propose to expand
the list of examples of habitat of
unusually high value to fish and

" 23530 U.S.C. 1265(b)(24).


http://www.fgdc.gov/standards/projects/FGDC-standards-projects/vegetation/index_html
http://www.fgdc.gov/standards/projects/FGDC-standards-projects/vegetation/index_html
https://www.fgdc.gov/standards/projects/FGDC-standards-projects/vegetation
https://www.fgdc.gov/standards/projects/FGDC-standards-projects/vegetation
http://www.dcr.virginia.gov/natural_heritage/nativeplants.shtml
http://www.dcr.virginia.gov/natural_heritage/nativeplants.shtml
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wildlife to include areas that support
populations of endemic species that are
vulnerable because of restricted ranges,
limited mobility, limited reproductive
capacity, or specialized habitat
requirements. We propose to delete the
reference to important streams in the
existing regulation because proposed
paragraph (c)(5) would require site-
specific information for all perennial
and intermittent streams, not just
important streams.

Proposed paragraph (c)(4) is
substantively identical to existing 30
CFR 780.16(a)(2)(iii), except for the
addition of language clarifying that this
provision includes species identified as
sensitive by a state or federal agency.
Proposed paragraph (c)(6) would require
submission of site-specific information
when native plant communities of local
or regional ecological significance are
present.

Proposed paragraph (d) includes the
U.S. Fish and Wildlife Service permit
application review provisions found at
30 CFR 780.16(c) in our existing rules.
We propose to revise those provisions in
response to discussions with the U.S.
Fish and Wildlife Service concerning
compliance with the Endangered
Species Act. We will further revise this
provision and other proposed rules
concerning protection of threatened and
endangered species to include the
National Marine Fisheries Service
(NMFS), which is responsible for
administration and enforcement of the
Endangered Species Act with respect to
anadromous and marine species, if we
determine that this rulemaking may
affect species under NMFS jurisdiction.

Proposed paragraph (d)(1)(i) would
require that the regulatory authority
provide the fish and wildlife resource
information included in the permit
application under proposed paragraph
(c) to the applicable regional or field
office of the U.S. Fish and Wildlife
Service whenever that information
includes species listed as threatened or
endangered under the Endangered
Species Act, critical habitat designated
under that law, or species proposed for
listing as threatened or endangered
under that law. The proposed rule
would require that the regulatory
authority provide this information to the
Service no later than the time that it
provides written notice of receipt of an
administratively complete permit
application to the Service under
§ 773.6(a)(3)(ii). Under the existing rule,
the Service must request this
information from the regulatory
authority rather than receiving it
automatically.

Proposed paragraph (d)(1)(ii) is
similar to the existing rule in that it

allows the Service to request fish and
wildlife resource information submitted
as part of permit applications even
when the information in those
applications does not include species
listed as threatened or endangered
under the Endangered Species Act,
critical habitat designated under that
law, or species proposed for listing as
threatened or endangered under that
law. Under both the existing and
proposed rules, the regulatory authority
must provide that information to the
Service within 10 days of receipt of the
request.

Proposed paragraph (d)(2) specifies
how the regulatory authority must
handle comments received from the
Service and how any disagreements are
to be resolved. This proposed paragraph
generally parallels the provisions that
we and the Service agreed to as a result
of a formal section 7(a)(2) Endangered
Species Act consultation pertaining to
the approval and conduct of surface coal
mining and reclamation operations
under a SMCRA regulatory program.
Specifically, proposed paragraphs
(d)(2)() through (iii) provide that if the
regulatory authority does not agree with
a Service recommendation that pertains
to fish and wildlife or plants listed as
threatened or endangered under the
Endangered Species Act or to critical
habitat designated under that law, the
regulatory authority must explain the
rationale for that decision in a comment
disposition document and must provide
a copy of that document to the pertinent
Service field office. The proposed rule
also would require that the regulatory
authority provide a copy of that
document to the appropriate OSMRE
field office for informational purposes
and to allow the OSMRE field office to
monitor resolution of the disagreement.
If the Service field office does not
concur with the regulatory authority’s
decision and the regulatory authority
and the Service field office are
subsequently unable to conclude an
agreement at that level, the proposed
rule allows either the regulatory
authority or the Service to elevate the
issue through the chain of command of
the regulatory authority, the Service,
and OSMRE for resolution.

Proposed paragraph (d)(2)(iv)
provides that the regulatory authority
may not approve the permit application
until all issues are resolved in
accordance with this process and the
regulatory authority receives written
documentation from the Service that all
issues have been resolved. Like all
provisions in proposed paragraph (d)(2),
this provision is intended to ensure the
protection of threatened and endangered

species in accordance with the
Endangered Species Act.

Proposed paragraph (e) provides that
the regulatory authority may require the
prevention of adverse impacts to
streams and watersheds in the permit
and adjacent areas in order to protect
exceptional environmental values. The
proposed rule would require that all
decisions be based upon scientific
principles and analyses. In addition, it
would require coordination with state
and federal fish and wildlife agencies
and agencies responsible for
implementing the Clean Water Act
before taking action under this
paragraph. The protection that this
proposed rule would provide through
the permitting process would be in
addition to any protection that might be
available through the process for
designating lands as unsuitable for
surface coal mining operations under
section 522 of SMCRA.236 The proposed
rule is consistent with section 102(c) of
SMCRA,237 which provides that one of
the purposes of the Act is to “assure that
surface mining operations are not
conducted where reclamation as
required by this Act is not feasible.”
Section 515(b)(23) of SMCRA,238
requires that surface coal mining and
reclamation operations ‘“meet such
other criteria as are necessary to achieve
reclamation in accordance with the
purposes of this Act, taking into
consideration the physical,
climatological, and other characteristics
of the site.” The site-specific nature of
our proposed rule is consistent with this
provision of the Act.

6. Section 779.21: What information on
soils must I include in my permit
application?

Existing 30 CFR 779.21 requires that
each permit applicant submit adequate
soil survey information for the proposed
permit area. On August 4, 1980, we
suspended the existing rules insofar as
they apply to lands other than prime
farmland.239 The suspension reflects the
February 26, 1980, decision of the U.S.
District Court for the District of
Columbia in litigation concerning the
permanent regulatory program rules that
we adopted in 1979. In that decision,
the court held that section 507(b)(16) of
SMCRA 240 is a clear expression of
congressional intent to require soil
surveys only for prime farmlands
identified by a reconnaissance
inspection. The court also ruled that the

236 30 U.S.C. 1272.

23730 U.S.C. 1202(c).

238 30 U.S.C. 1265(b)(23).
23945 FR 51548 (Aug. 4, 1980).
24030 U.S.C. 1257(b)(16).
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Secretary’s reliance on section 508(a)(3)
of SMCRA 241 as justification for the rule
was misplaced.242

We propose to lift the suspension of
existing 30 CFR 779.21 and replace the
provisions of the existing rule with
revised rule text that is consistent with
the court decision. Proposed paragraph
(a) would require that the application
include the results of a reconnaissance
inspection of the proposed permit area
to determine whether or not prime
farmland is present, as required by 30
CFR 785.17(b)(1). If that inspection
indicates that prime farmland may be
present, proposed paragraph (e) would
require that the application include the
soil survey information required by 30
CFR 785.17(b)(3). Proposed paragraphs
(a) and (e) do not contain any new
requirements; they merely include and
cross-reference existing prime farmland
regulations.

Proposed paragraph (b) would require
a map showing all soil mapping units
located within the proposed permit
area, if the National Cooperative Soil
Survey (NCSS) has completed and
published a soil survey for the area. The
application also would be required to
include either a link to the appropriate
soil survey information on the Natural
Resources Conservation Service (NRCS)
Web site, which is located at http://
websoilsurvey.sc.egov.usda.gov/App/
HomePage.htm (as of August 27, 2014),
or the equivalent information in paper
form.

Proposed paragraph (c) would require
a description of soil depths within the
proposed permit area. Proposed
paragraph (d) would require detailed
information on soil quality to satisfy the
requirements of proposed 30 CFR
780.12(e)(2)(ii) if the permit applicant
seeks approval for the use of soil
substitutes or supplements under 30
CFR 780.12(e). Proposed paragraph (e) is
discussed above together with proposed
paragraph (a). Proposed paragraph (f)
would require that the permit applicant
provide any other information that the
regulatory authority finds necessary to
determine land use capability and to
prepare the reclamation plan.

The revised version of 30 CFR 779.21
that we are proposing today would be
consistent with the decision in PSMRL
I, Round I. First, the proposed rule
would not require that the applicant
conduct an actual soil survey for lands
other than prime farmland. Instead, it
would require submission of only

24130 U.S.C. 1258(a)(3).

242 In re Permanent Surface Mining Regulation
Litig. I, Round I (PSMRL I, Round I), 1980 U.S. Dist.
LEXIS 17722 at *62 (D.D.C., February 26, 1980), 14
Env’t Rep. Cas. (BNA) 1083, 10 Envtl. L. Rep.
(Envtl. Law Inst.) 20208.

24330 U.S.C. 1258(a

existing soil survey information, which,
apart from transferring pertinent
information to the permit application
maps, can be provided by reference to
the appropriate link to the NRCS Web
site. The proposed rule would not
require that the applicant conduct an
actual soil survey if the information is
not available from the NRCS. (The
NRCS has completed soil surveys for
more than 99 percent of the land area
within the conterminous states.)

Second, the statutory basis for
proposed 30 CFR 779.21 is section
508(a)(2) of SMCRA,243 not section
508(a)(3).244 The court held that section
508(a)(3) did not constitute authority for
the prior rule. However, section
508(a)(2) provides that—

Each reclamation plan submitted as part of a
permit application pursuant to any approved
State program or a Federal program under the
provisions of this Act shall include, in the
degree of detail necessary to demonstrate that
reclamation required by the State or Federal
program can be accomplished, a statement of:
* * * * *

(B) the capability of the land prior to any
mining to support a variety of uses giving
consideration to soil and foundation
characteristics, topography, and vegetative
cover, and, if applicable, a soil survey
prepared pursuant to section 507(b)(16).

All the information that we propose to
require in 30 CFR 779.21 consists of soil
and foundation characteristics. Section
508(a)(2) of SMCRA 245 requires the
applicant to include that information in
each permit application, not just in
those applications that contain prime
farmland. Identification of soil mapping
units and submission of available soil
survey information about those units, as
proposed paragraph (b) would require,
is critical to determining the premining
capability of the land, as required by
section 508(a)(2)(B) of SMCRA,246 and
to establishing the soil salvage and
replacement requirements needed to
ensure that the revegetation
requirements of the Act and regulations
can be met.

Likewise, the premining soil depth,
soil quality, and other information that
would be required under proposed
paragraphs (c), (d), and (f) also is needed
for the applicant and the regulatory
authority to effectively determine the
premining capability of the land and to
establish the soil salvage, soil substitute,
and soil replacement requirements
needed to ensure that the revegetation
requirements of the Act and regulations
can be met. Furthermore, soil depth and

(

24430 U.S.C. 1258(a

24530 U.S.C. 1258(a
(

)(2)
)(3)
)(2)
246 30 U.S.C. 1258(a)(2)

(B).

quality are critical to determining the
productivity of the site and hence to
establishing pertinent revegetation
success standards for the site for certain
postmining land uses.

7. Section 779.22: What information on
land use and productivity must I
include in my permit application?

The counterpart in our existing rules
to this section is 30 CFR 780.23(a). We
propose to delete the second sentence of
existing paragraph (a)(1), which
provides that the application must
include a description of the historical
use of the land if the premining use
changed within the 5 years preceding
the anticipated starting date of the
proposed operation. SMCRA does not
include a similar provision and this
timeframe has sometimes proven
difficult to determine with precision.
Furthermore, this information has little
or no value in the existing permitting
process because it is not a criterion or
determinant of any permitting decisions
under the existing rules.

The proposed rule would continue to
require that the application include a
narrative analysis of the capability of
the land before any mining to support
a variety of uses, as required by section
508(a)(2)(B) of SMCRA.247 We propose
to require a description of all historical
uses of the land without a time
limitation and without limitation to the
single use preceding the permit
application, as a component of this
narrative because historical uses
provide documentation, in part, of
premining land use capability. Our
proposed revisions are consistent with
the legislative history of this provision
of SMCRA, which states that:

The description is to serve as a benchmark
against which the adequacy of reclamation
and the degradation resulting from the
proposed mining may be measured. It is
important that the potential utility which the
land had for a variety of uses be the
benchmark rather than any single, possibly
low value, use which by circumstances may
have existed at the time mining began.248

Thus, it is clear that a single-use
criterion is not in accordance with
sections 508(a) and 515(b)(2) of
SMCRA 249 or the legislative history of
section 508(a). The postmining land use
must be compared with the variety of
uses that the land was capable of
supporting before any mining, not just
a single premining use.

We also propose to add paragraph
(b)(3), which would require that the
permit application include a narrative

24730 U.S.C. 1258(a)(2)(B).
248 S, Rep. No. 95-128, at 76-77 (1977).
24930 U.S.C. 1258(a) and 1265(b)(2), respectively.
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analysis of the premining productivity
of the proposed permit area for fish and
wildlife. Section 508(a)(2)(C) of
SMCRA 259 lists productivity in terms of
the average yield of food, fiber, forage,
or wood products, but it is not an
exclusive list of productivity measures
that can be used to assess premining
productivity. The fish and wildlife
information required by proposed
paragraph (b)(3) would assist the
regulatory authority in evaluating the
environmental impacts of the proposed
operation and in determining what fish
and wildlife protection and
enhancement measures may be
appropriate. Limiting productivity
measures to quantifiable commodity
indicators such as food, fiber, and wood
products would incorrectly ignore the
underlying purposes of SMCRA, one of
which is to establish a nationwide
program to protect society and the
environment from the adverse effects of
surface coal mining operations.25?

Following the same logic, we propose
to add paragraph (c), which would
allow the regulatory authority to require
submission of any additional
information that the regulatory authority
deems necessary to determine the
condition, capability, and productivity
of the land within the proposed permit
area. This additional information may
include data concerning the site’s
carbon absorption and storage
capability.

8. Section 779.24: What maps, plans,
and cross-sections must I submit with
my permit application?

We propose to consolidate existing 30
CFR 779.24 and 779.25 into 30 CFR
779.24 and add a new paragraph (c) to
clarify that the regulatory authority may
require that the applicant submit all
materials in a digital format that
includes all necessary metadata. We
invite comment on whether the digital
format option should instead be
mandatory to facilitate review by both
the public and the regulatory authority.

Other substantive proposed changes
are discussed below.

Proposed paragraph (a)(3) would
require a description of the size,
sequence, and timing of the mining of
subareas for which the applicant
anticipates seeking additional permits
or expansion of an existing permit in the
future. The corresponding existing rule
at 30 CFR 779.24(c) applies this
requirement to areas for which the
applicant anticipates seeking additional
permits. However, in practice,
regulatory authorities do not always

250 30 U.S.C. 1258(a)(2)(C).
251 See 30 U.S.C. 1202(a).

require a new permit application for
additional acreage to be mined. Some
state regulatory programs allow
expansion by means of permit
amendments or revisions. We have
approved state program amendments of
this nature, provided that the program
amendment specifies that the permit
amendment or revision application is
subject to the same information
requirements as a new permit and that
the application must be processed and
approved in the same manner as a new
permit. We have found that
amendments containing those
provisions are no less stringent than
section 510(a)(3) of SMCRA,252 which
provides that, except for incidental
boundary revisions, any extension of the
area covered by a permit must be made
by application for a new permit. The
proposed language would reflect this
reality and ensure that the description
would include all subareas for which
the applicant anticipates seeking
approval to mine in the future, not just
those subareas for which the applicant
anticipates seeking new permits.

Proposed paragraphs (a)(7), (a)(8),
(a)(9), (a)(18), (a)(20), and (a)(27) would
allow certain information that is not
particularly amenable to display on a
map to instead be submitted in a table
cross-referenced to a map if approved by
the regulatory authority. This
information would include depth of
water, gas and oil wells; ownership of
wells and groundwater resources;
ownership and descriptions of surface-
water features; and elevations and
geographic coordinates of test borings,
core samplings, and monitoring stations.

In proposed paragraph (a)(11), we
propose to add a provision requiring
mapping of all public water supplies
and wellhead protection zones 253
located within one-half mile of the
proposed permit area. This information
would be important in preparing the
cumulative hydrologic impact
assessment required by section 510(b)(3)
of SMCRA 254 and may be of value in
preparing the PHC determination and
hydrologic reclamation plan for the
proposed permit.

Proposed paragraph (a)(13) would add
a requirement for a map showing the
location of any discharge, including, but
not limited to, a mine-water treatment
or pumping facility, into or from an
active, inactive, or abandoned
underground mine that is hydrologically

25230 U.S.C. 1260(b)(3).

253 A wellhead protection zone or area is a surface
and subsurface land area regulated under the Safe
Drinking Water Act (42 U.S.C. 330f-300j) to prevent
contamination of a well or well-field supplying a
public water system.

25430 U.S.C. 1260(b)(3).

connected to the proposed permit area
or that is located within one-half mile,
measured horizontally, of the proposed
permit area. The applicant will need
this information to prepare the
determination of the probable
hydrologic consequences of mining
required by section 507(b)(11) of
SMCRA.255 In addition, the regulatory
authority will need this information to
prepare the cumulative hydrologic
impact assessment required by the same
provision of the Act and by section
510(b)(3) of SMCRA.256

We propose to add a requirement in
paragraphs (a)(18) and (20) that the
application include the geographic
coordinates of test borings, core
samplings, and monitoring stations. Our
inspectors have found that this
information often is time-consuming or
difficult to locate in the permit file or to
determine from maps included in that
file, so a list of features with their
geographic coordinates should improve
the efficiency with which regulatory
authority and OSMRE personnel
perform their duties by greatly
improving the ability of regulatory
authority and OSMRE personnel to
field-check those locations using GPS
devices. The requirement for geographic
coordinates also is intended to ensure
that the locations of these features are
determined by an actual survey rather
than approximated on a topographic
map.

Proposed paragraph (a)(19) would
expand upon the requirement in
existing 30 CFR 779.25(a)(6) for the
location and extent of subsurface water,
if encountered, by adding provisions
concerning aquifers that currently are
found only in the corresponding
requirements for underground mines at
existing 30 CFR 783.25(a)(6).
Specifically, we propose to require that
the application include the areal and
vertical distribution of aquifers and a
portrayal of seasonal variations in
hydraulic head in different aquifers.
This information is equally important
for proposed surface mining operations
because it would be used to establish
baseline groundwater conditions and
predict the impacts of the proposed
mining operation on those aquifers,
regardless of whether the proposed
operation is a surface mine or an
underground mine. Furthermore,
section 507(b)(14) of SMCRA,257 which
is the primary statutory counterpart to
proposed 30 CFR 779.24, expressly
requires that the application include the
location of aquifers. In addition,

25530 U.S.C. 1257(b)(11).
256 30 U.S.C. 1260(b)(3).
25730 U.S.C. 1257(b)(14).
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proposed 30 CFR 779.24(a)(19) would
include a requirement for the estimated
elevation of the water table, which
section 507(b)(14) of SMCRA also
requires.

In proposed paragraph (a)(21), we
propose to add a requirement that the
maps, cross-sections, and plans include
the commonly used names of the coal
seams to be mined, overburden strata,
and the stratum immediately below the
lowest coal seam to be mined. This
information would assist reviewers in
predicting the impacts of the proposed
operation by facilitating consultation
with published reference materials on
the coal seams and geological strata in
question.

In proposed paragraph (a)(27), we
propose to add a requirement that the
application identify all directional or
horizontal drilling for hydrocarbon
extraction operations, including those
using hydraulic fracturing methods,
within or underlying the proposed
permit and adjacent areas. Both the
applicant and the regulatory authority
need this information to determine the
probable hydrologic consequences of
the proposed operation and to ensure
that the operation’s design takes these
operations and wells into consideration.

G. Part 780: Surface Mining Permit
Applications—Minimum Requirements
for Reclamation and Operation Plans

1. Section 780.1: What does this part
do?

Existing 30 CFR 780.1 states that part
780 provides the minimum
requirements for the Secretary’s
approval of regulatory program
provisions for the mining operations
and reclamation plan portions of permit
applications for surface mining
activities, except to the extent that part
785 establishes different requirements.
However, the content requirements and
standards for approval of state
regulatory programs are located in 30
CFR parts 730 through 732. Therefore,
we propose to revise 30 CFR 780.1 to
specify that part 780 sets forth permit
application requirements for
reclamation and operation plans for
proposed operations.

2. Section 780.2: What is the objective
of this part?

We propose to revise this section to
specifically mention reclamation of the
disturbed area to reflect the fact that
part 780 includes numerous reclamation
requirements. The existing rule only
mentions surface mining activities. We
recognize that this change is not
essential because the definition of
“surface mining activities”” in 30 CFR

700.5 includes reclamation, but adding
a mention of reclamation in 30 CFR
780.2 would make this rule clearer to
the reader.

3. Section 780.12: What information
must the reclamation plan include?

Paragraph (a): General Requirements

Proposed paragraph (a) is
substantively identical to existing 30
CFR 780.18(a) with one exception. The
existing rule requires that each permit
application contain a reclamation plan
showing how the applicant will comply
with section 515 of SMCRA,258 the
federal performance standards in
subchapter K of 30 CFR Chapter VII, and
the environmental protection
performance standards of the regulatory
program. We propose to revise this
provision to be more consistent with
section 508(a) of SMCRA,25° which
requires that each reclamation plan
include the information “necessary to
demonstrate that reclamation required
by the State or Federal program can be
accomplished.” The existing rule is too
limiting in that it refers only to
performance standards, not to all
reclamation requirements. In addition,
the references to section 515 of SMCRA
and subchapter K of 30 CFR Chapter VII
in the existing rule are inconsistent with
the principle of state primacy under
section 503(a) of SMCRA,260 which
specifies that a state with an approved
regulatory program assumes exclusive
jurisdiction over surface coal mining
and reclamation operations on non-
Federal, non-Indian lands within its
borders, except as provided in sections
521 and 523 261 and title IV 262 of the
Act. Therefore, we propose to revise
paragraph (a) by deleting the references
to performance standards and to section
515 of SMCRA and subchapter K of 30
CFR Chapter VII. Instead, we propose to
require that each permit application
include a reclamation plan showing
how the applicant will comply with the
reclamation requirements of the
applicable regulatory program.

Paragraph (b): Reclamation Timetable

Section 508(a)(7) of SMCRA 263
requires the reclamation plan for each
permit application include ““a detailed
estimated timetable for the
accomplishment of each major step in
the reclamation plan.” Existing 30 CFR
780.18(b)(1) implements this provision
in part. We propose to revise the

25830 U.S.C. 1265.

25930 U.S.C. 1258(a).

26030 U.S.C. 1253(a).

26130 U.S.C. 1271 and 1273.
26230 U.S.C. 1231 through 1243.
26330 U.S.C. 1258(a)(7).

existing rule by listing the activities
which, at a minimum, must be
considered major steps in the
reclamation process. In typical
chronological order, those steps include,
but are not limited to, backfilling,
grading, restoration of the form of all
reconstructed perennial and
intermittent stream segments, soil
redistribution, planting, demonstration
of revegetation success, restoration of
the ecological function of all
reconstructed perennial and
intermittent stream segments, and
application for each phase of bond
release. Establishment of a timetable
that includes those steps should
promote consistency in the application
of this provision and result in a more
comprehensive timetable, which would
implement section 508(a)(7) of SMCRA
more completely.

The regulatory authority must
evaluate the proposed timetable to
determine whether it meets the
contemporaneous reclamation
requirements of section 515(b)(16) of
SMCRA..264 Once approved as part of
the permit, this timetable serves as a
standard for evaluating compliance with
the contemporaneous reclamation
requirements of section 515(b)(16) of
SMCRA.265

Paragraph (c): Reclamation Cost
Estimate

We propose to revise this paragraph,
which appears at 30 CFR 780.18(b)(2) in
our existing rules, by clarifying that the
cost estimates must include both direct
and indirect costs and by requiring that
the permit applicant use current,
standardized construction cost
estimation methods and equipment cost
guides in developing estimates of the
cost of reclamation. These changes
should improve the accuracy of cost
estimates and increase the usefulness of
these estimates to the regulatory
authority in determining the amount of
performance bond required under
section 509 of SMCRA 266 and 30 CFR
part 800.

Paragraph (d): Backfilling and Grading
Plan

Proposed paragraph (d) corresponds
to existing 30 CFR 780.18(b)(3). We
propose to add more specificity to the
existing rule, which requires ““[a] plan
for backfilling, soil stabilization,
compacting, and grading, with contour
maps or cross-sections that show the
anticipated final surface configuration
of the proposed permit area, in

26430 U.S.C. 1265(b)(16).
265 I,
266 30 U.S.C. 1259.
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accordance with 30 CFR 816.102
through 816.107.”

Proposed paragraph (d)(1) would
require that the reclamation plan
contain a plan for backfilling the mined-
out area, compacting the backfill, and
grading the disturbed area in accordance
with 30 CFR 817.102 through 817.107 of
this chapter, using the best technology
currently available. It also would
specify that the plan must limit
compaction to the minimum necessary
to achieve stability requirements unless
additional compaction is necessary to
reduce infiltration to minimize leaching
and discharges of parameters of
concern. The added language is
intended to achieve a balance between
minimizing compaction, which research
has shown stunts the growth of most
crops and woody plants,26” and the
need to minimize the formation of
discharges that contain sulfate and other
ions that could have adverse impacts on
receiving streams and their aquatic life.

Proposed paragraph (d)(1) also would
require that the plan be accompanied by
models, contour maps, or cross-sections
that show in detail the anticipated final
surface elevations and configuration of
the proposed permit area, including
drainage patterns. The regulatory
authority would use this information to
determine whether the proposed plan
satisfies the backfilling, grading, and
surface configuration requirements of 30
CFR 816.102 through 816.107.

Proposed paragraph (d)(2) would
require that the plan describe in detail
how the permittee will conduct
backfilling and reclamation activities
and handle acid-forming and toxic-
forming materials, if present, to prevent
the formation of acid or toxic mine
drainage from acid-forming and toxic-
forming materials within the
overburden. It also would require an
explanation of how the method selected
will protect groundwater and surface
water in accordance with 30 CFR
816.38, which contains the performance
standards for handling acid-forming and
toxic-forming materials. Proposed
paragraph (d)(2) would implement in
part the requirements in section
515(b)(3) of SMCRA 268 that surface coal
mining and reclamation operations
compact spoil where advisable to
prevent leaching of toxic materials,
cover all acid-forming and other toxic
materials, and shape and grade

267 See, e.g., Hamza, M. A., and W. K. Anderson.

“Soil compaction in cropping systems: a review of
the nature, causes and possible solutions.”” Soil and
tillage research 82.2 (2005): 121-145; Crossley, D.
1. “The effect of a compact subsoil horizon on root
penetration.” Journal of Forestry 38.10 (1940): 794—
796.

26830 U.S.C. 1265(b)(3).

overburden and spoil to prevent water
pollution. It also would implement, in
part, section 515(b)(14) of SMCRA 269
which requires that all acid-forming
materials and toxic materials be ““treated
or buried and compacted or otherwise
disposed of in a manner designed to
prevent contamination of ground or
surface waters.”

Paragraph (e): Soil Handling Plan

We propose to extensively revise our
existing rules concerning soils to
promote salvage, preservation, and
redistribution of the best available soil
materials for the purpose of creating a
growing medium (soil) suitable for the
intended vegetation, including creation
of a root zone of sufficient depth for that
vegetation. Proposed paragraph (e)
would include those provisions of our
existing rules at 30 CFR 816.22(b) and
(e) that are permitting requirements
rather than performance standards in an
effort to consolidate permit application
information and review requirements in
subchapter G rather than having them
split between subchapters G (permit
requirements) and K (performance
standards).

We propose to extensively revise our
existing rules to better implement
section 515(b)(5) of SMCRA,270 which
states that surface coal mining
operations must—

remove the topsoil from the land in a
separate layer, replace it on the backfill area,
or if not utilized immediately, segregate it in
a separate pile from other spoil and when the
topsoil is not replaced on a backfill area
within a time short enough to avoid
deterioration of the topsoil, maintain a
successful cover by quick growing plant or
other means thereafter so that the topsoil is
preserved from wind and water erosion,
remains free of any contamination by other
acid or toxic material, and is in a usable
condition for sustaining vegetation when
restored during reclamation, except if topsoil
is of insufficient quantity or of poor quality
for sustaining vegetation, or if other strata
can be shown to be more suitable for
vegetation requirements, then the operator
shall remove, segregate, and preserve in a
like manner such other strata which is best
able to support vegetation.

Proposed paragraph (e)(1)(i) is similar
to the first sentence of existing 30 CFR
780.18(b)(4). It would require that the
reclamation plan include a plan and
schedule for removal, storage, and
redistribution of topsoil, subsoil, and
other material to be used as a final
growing medium in accordance with 30
CFR 816.22.

Consistent with proposed 30 CFR
816.22(f), we also propose to add a

26930 U.S.C. 1265(b)(14).
27030 U.S.C. 1265(b)(5).

requirement that the application include
a plan for salvaging, protecting, and
redistributing or otherwise using all
organic matter (duff, other organic litter,
and vegetative materials such as tree
tops, small logs, and root balls) found
on the site. Acceptable uses for organic
matter are as a soil supplement, to
promote revegetation, to assist in stream
restoration, or to provide wildlife
habitat. Preservation and distribution of
organic matter on the regraded site
would assist in meeting the requirement
of section 515(b)(19) of SMCRA 271 to
establish on the regraded area a diverse,
effective, and permanent vegetative
cover of the same seasonal variety
native to the area. Our proposed rule
also is consistent with the findings of an
extensive literature review of
reforestation on minesites in
Appalachia. That review recommended
that ““all surface organic debris
(including stumps, stems, roots, and
litter), all soil layers, and the soft
saprolite and weathered rock materials
under the soil be removed, mixed in the
process of excavating, hauling and
dumping, and placed on the surface of
reclaimed mine sites to a depth of 1 to
2 meters.” 272

Proposed paragraph (e)(1)(ii) provides
that the plan must require the removal,
segregation, stockpiling, and
redistribution of the B and C horizons
and other underlying strata or portions
thereof to the extent that those horizons
and strata are needed to provide the root
zone required to restore premining land
use capability or to comply with the
revegetation requirements of 30 CFR
816.111 and 816.116. The proposed rule
differs from the existing rule at 30 CFR
816.22(e) in that the existing rule
provides that salvage and redistribution
of these soil materials is discretionary
on the part of the regulatory authority.

However, the subsoil (the B and C
horizons) also is important for plant
growth. Plant roots extend through the
topsoil into the subsoil (root zone),
which provides a substantial proportion
of the plant’s nutrient requirements. For
example, field studies have shown that
between 45 percent and 65 percent of
nitrogen available to plants from the soil
lies below a depth of 6 inches. During
dry summer weather, many plants,
especially deep-rooted plants like alfalfa
and most trees, depend for their survival
on moisture available in the subsoil.
Alfalfa extracts 55 percent of its
moisture requirements from soil

27130 U.S.C. 1265(b)(19).

272 Zipper, C. E., J. A. Burger, C D. Barton, and
J. G. Skousen. “Rebuilding Soils on Mined Land for
Native Forest in Appalachia” (2012). Soil Sci. Soc.
Am. J. (77:337-349), p. 347.
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materials deeper than one foot and is
capable of extracting water from subsoil
up to 6 feet in depth. Even medium-
rooted crops like wheat and corn extract
up to 40 percent of their moisture
requirements from soil materials deeper
than one foot. Finally, many plants
depend on root penetration well into the
subsoil for physical support, especially
where topsoil is thin. If plant roots are
unable to penetrate deeply into a
reclaimed subsoil, soil capability for
plant growth will be degraded.273

Therefore, a failure to require salvage
and redistribution of the B and C
horizons under these conditions would
result in a failure to restore the site to
a condition in which it is capable of
supporting those land uses that it was
capable of supporting before any
mining, as required by section 515(b)(2)
of SMCRA 274

Furthermore, proposed paragraph
(e)(1)(ii) is consistent with, and would
improve implementation of, section
515(b)(5) of SMCRA,275 which provides
that if strata other than the topsoil “can
be shown to be more suitable for
vegetation requirements, then the
operator shall remove, segregate, and
preserve in a like manner such other
strata which is best able to support
vegetation.” The U.S. District Court for
the District of Columbia upheld this
interpretation of section 515(b)(5) of
SMCRA in 1980 in PSMRL I, Round I
concerning the 1979 version of our
regulations at 30 CFR 816.22(d),276
which required segregation of the B
horizon and portions of the C horizon if
the regulatory authority determined that
those materials were necessary or
desirable to ensure soil productivity:

Section 515(b)(5) authorizes segregation [of
materials other than topsoil] if the topsoil
cannot sustain vegetation or if other strata
enhance post-mining vegetation. This is
essentially what the regulations command.
They focus on “‘soil productivity,” and grant
the regulatory authority power to require
segregation if necessary to improve such
productivity.277

Proposed paragraph (e)(1)(iii) would
require that the plan explain how soil
materials would be handled and stored
to avoid contamination by acid-forming
or toxic-forming materials and to
minimize the loss of desirable soil
characteristics during handling and

273 Alberta Transportation, ““Alberta
Transportation Guide to Reclaiming Borrow
Excavations” (December 2013); pp. 5-6.

27430 U.S.C. 1265(b)(2).

27530 U.S.C. 1265(b)(5).

276 30 CFR 816.22(d) was subsequently
redesignated as 30 CFR 816.22(e) on May 16, 1983.
See 48 FR 22100.

277 PSMRL I, Round I, supra, slip op. at 54, 1980
U.S. Dist. LEXIS 17722 at *83.

storage. These provisions mirror similar
requirements in section 515(b)(5) of
SMCRA. 278

Proposed paragraph (e)(2) contains
expanded criteria and requirements for
the approval and use of soil substitutes
or supplements. It differs from existing
30 CFR 816.22(b) most significantly in
that the existing rule allows use of
topsoil substitutes or supplements if the
resulting soil medium is equal to or
more suitable than the existing topsoil
in terms of its capability to sustain
vegetation. We propose to eliminate the
provision allowing use of topsoil
substitutes or supplements when the
resulting growing medium (soil) is only
equal to the existing topsoil in terms of
its capability to sustain vegetation. Our
proposed revision would improve the
implementation of section 515(b)(5) of
SMCRA,279 which allows use of other
overburden strata in place of the topsoil
only if those strata ““can be shown to be
more suitable for vegetation
requirements.” Nothing in this
provision of SMCRA authorizes the use
of other strata in place of topsoil if the
resulting medium is only equal in its
ability to meet vegetation requirements.

While section 515(b)(5) of SMCRA 280
is silent on the use of subsoil
substitutes, we propose to apply the
same standards to the use of subsoil
substitutes and supplements as we do to
topsoil substitutes and supplements.
The subsoil is an important part of the
growing medium in that, among other
things, it provides the root zone
required by many plants for physical
support, moisture, and nutrient
uptake.281 Therefore, application of the
same standards for subsoil substitutes as
for topsoil substitutes is appropriate to
ensure that the reclaimed site is restored
to a condition in which it is capable of
supporting the uses that it was capable
of supporting before any mining, as
required by section 515(b)(2) of
SMCRA..282

Proposed paragraph (e)(2)(i) explains
that proposed paragraph (e)(2) would
apply to all permit applicants proposing
to use appropriate overburden materials
as a supplement to or substitute for the
existing topsoil or subsoil on the
proposed permit area.

Proposed paragraph (e)(2)(ii)(A)
would require that the permit applicant
demonstrate, and the regulatory
authority find in writing, that either the
quality of the existing topsoil and

27830 U.S.C. 1265(b)(5).

279 Id'

280 Id.

281 Alberta Transportation, ““Alberta
Transportation Guide to Reclaiming Borrow
Excavations” (December 2013); pp. 5-6.

28230 U.S.C. 1265(b)(2).

subsoil is inferior to that of the
alternative overburden materials
proposed for use or that the quantity of
existing topsoil and subsoil is not
adequate to provide the optimal rooting
depth or to meet other growth
requirements of the native species to be
planted under the revegetation plan. In
the latter case, the proposed rule also
would require that the soil handling
plan provide for the salvage and
redistribution of all existing soil
materials as a component of the
approved growing medium to obtain the
benefits of the native existing soil
materials as a source of seeds, other
plant propagules, mycorrhizae, other
soil flora and fauna, and other biological
components that promote revegetation.
Studies in Appalachia have found that
native soils contain nitrogen and
phosphorus in organic forms that are
readily available to plants; they also
contain organic carbon that is essential
to soil microorganisms and nutrient
cycling.283 The author of an extensive
literature review of reforestation on
minesites in Appalachia concluded that
native soils “will be the most favorable
material available on most mine sites for
use in constructing mine soils for
reforestation” and that, when use of
rock spoil is necessary, the native soils,
as well as stumps and woody debris,
should be mixed with those spoils to
enhance their chemical, biological, and
physical properties.284

Proposed paragraph (e)(2)(ii)(B)
would require that the permit applicant
demonstrate, and the regulatory
authority find in writing, that use of the
alternative overburden materials, either
in combination with or in place of the
topsoil or subsoil, would result in a
growing medium (soil) that will provide
superior rooting depth in comparison to
the existing topsoil and subsoil and that
will be more suitable to sustain the
vegetation required by the approved
postmining land use and the
revegetation plan than the existing
topsoil and subsoil.

Proposed paragraph (e)(2)(ii)(C)
would require that overburden materials
selected for use as a soil substitute or
supplement be the best materials
available in the proposed permit area to
support the native vegetation to be
established on the reclaimed area or the
crops to be planted on that area.

The demonstrations and findings
required by proposed paragraphs
(e)(2)(ii)(A) through (C) would, in part,
improve implementation of section

283 Zipper, et al. (2012), op. cit. at 346.
284 Id
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515(b)(5) of SMCRA,285 which provides
that ““if topsoil is of insufficient quantity
or of poor quality for sustaining
vegetation, or if other strata can be
shown to be more suitable for vegetation
requirements, then the operator shall
remove, segregate, and preserve in a like
manner such other strata which is best
able to support vegetation.” In addition,
these demonstrations and findings are
intended to ensure the establishment of
a growing medium on the reclaimed
area that is capable of supporting the
uses that the land was capable of
supporting before any mining, as
required by section 515(b)(2) of
SMCRA.286 Finally, the emphasis on the
use of native species to determine
optimal rooting depths and other growth
requirements when evaluating the
suitability of potential soil substitutes is
consistent with section 515(b)(19) of
SMCRA,287 which requires
establishment of a diverse, effective, and
permanent vegetative cover of the same
seasonal variety native to the area of
land to be affected and capable of self-
regeneration and plant

succession. . . .”

Proposed paragraphs (e)(2)(iii) and
(iv) would expand upon the second and
third sentences of existing 30 CFR
780.18(b)(4), which establish minimum
content requirements for the
demonstration of the suitability of
potential soil substitutes or supplements
and which allow the regulatory
authority to require other analyses, field
trials, or greenhouse tests if necessary.
Proposed paragraph (e)(2)(iii) would
require that the regulatory authority
specify suitability criteria for potential
soil substitutes and supplements;
chemical and physical analyses, field
trials, or greenhouse tests that the
applicant must conduct on potential soil
substitutes and supplements; and
sampling objectives, sampling
techniques, and the techniques to be
used to analyze the samples collected.
Proposed paragraph (e)(2)(iv)(A) would
require that demonstrations of the
suitability of potential soil substitutes
and supplements include the physical
and chemical soil characteristics and
root zones needed to support the type of
vegetation to be established on the
reclaimed area. Proposed paragraph
(e)(2)(iv)(B) would require that those
demonstrations include a comparison
and analysis of the thickness, total
depth, texture, percent coarse fragments,
pH, thermal toxicity, and areal extent of
the different kinds of soil horizons and
overburden materials available within

28530 U.S.C. 1265(b)(5).
286 30 U.S.C. 1265(b)(2).
28730 U.S.C. 1265(b)(19).

the proposed permit area, based upon a
statistically valid sampling procedure.

Proposed paragraphs (e)(2)(iii) and
(iv) are intended to ensure that the
determination of the suitability of
potential soil substitutes and
supplements is conducted in a
scientifically-sound manner. Use of
scientifically-invalid sampling and
analytical techniques or a lack of
comprehensive criteria for the
evaluation and approval of potential soil
substitutes and supplements could
result in the establishment of an inferior
growing medium on the reclaimed area
that is incapable of supporting the uses
that it was capable of supporting before
any mining. Such a result would be
inconsistent with section 515(b)(2) of
SMCRA.288 It also would be
inconsistent with the requirement in
section 515(b)(5) of SMCRA 289 that any
topsoil substitutes be shown to be more
suitable for vegetation requirements
than the existing soil and that any
substitute materials be the best able to
support vegetation.

Proposed paragraph (e)(2)(v) would
require that the soil handling plan
include a plan for testing and evaluating
overburden materials during both
removal and redistribution to ensure
that the permittee removes and
redistributes only those overburden
materials approved for use as soil
substitutes or supplements. This
requirement would provide a safeguard
against the salvage and redistribution of
overburden materials that have not been
approved for use as soil substitutes or
supplements. Use of unapproved
materials could result in the
establishment of an inferior growing
medium on the reclaimed area that is
incapable of supporting the uses that it
was capable of supporting before any
mining. Such a result would be
inconsistent with section 515(b)(2) of
SMCRA.290 It also would be
inconsistent with the requirement in
section 515(b)(5) of SMCRA 291 that any
topsoil substitutes be shown to be more
suitable for vegetation requirements
than the existing soil and that any
substitute materials be the best able to
support vegetation.

Paragraph (f): Surface Stabilization Plan

We propose to add this paragraph to
replace existing 30 CFR 780.15, which
requires that the reclamation plan
include an air pollution control plan for
fugitive dust. Under existing 30 CFR
780.15, at a minimum, the permit

28830 U.S.C. 1265

(b)(2).
28930 U.S.C. 1265(b)(5).
20030 U.S.C. 1265(b)(2).
20130 U.S.C. 1265(b)(5).

application must include a “plan for
fugitive dust control practices, as
required under 30 CFR 816.95.” We
propose to remove 30 CFR 780.15
because the references to fugitive dust
and cross-references to 30 CFR 816.95 in
the existing rule refer to provisions that
we removed in 1983 in response to a
court decision striking down our
authority to regulate air pollution under
SMCRA, except for air pollution
attendant to erosion. The court held that
“the legislative history indicates that
Congress only intended to regulate air
pollution related to erosion.” 292 The
1983 rulemaking removed all
requirements in 30 CFR 816.95 for
fugitive dust control practices,
including requirements for monitoring
of fugitive dust to determine compliance
with federal and state air quality
standards. That rulemaking also
changed the section heading of 30 CFR
816.95 from ‘‘Air resources protection”
to “Stabilization of surface areas” and
replaced the air quality performance
standards formerly located in that
section with soil stabilization
requirements that contain no mention of
fugitive dust or air quality monitoring.
See 48 FR 1160-1163 (Jan. 10, 1983).

However, the 1983 rulemaking did
not remove the parallel permitting
requirements in 30 CFR 780.15 and
784.26. Instead, we stated in the
preamble to that rulemaking that we
agreed with a commenter that we also
needed to amend the permit application
rules at 30 CFR 780.15 and 784.26 for
consistency with the revisions to 30
CFR 816.95 and 817.95, and that we
would do so in a subsequent
independent rulemaking.293 Adoption
of this proposed rule would fulfill that
commitment in part by adding permit
application information requirements
consistent with the 1983 revisions to 30
CFR 816.95. In other words, we propose
to replace the obsolete air pollution
control plan requirements in existing 30
CFR 780.15 with the surface
stabilization plan requirements in
proposed 30 CFR 780.12(f) to
correspond with the requirements in
existing 30 CFR 816.95, as revised in
1983.

Proposed paragraph (f) would add a
permitting counterpart to the current
performance standard at 30 CFR
816.95(a), which provides that all
exposed surface areas must be protected
and stabilized to effectively control
erosion and air pollution attendant to

292 In re Permanent Surface Min. Regulation Litig.
I, Round II (PSMRL I, Round II), 1980 U.S. Dist.
LEXIS 17660 at *43—44 (D.D.C., May 16, 1980), 19
Env’t Rep. Cas. (BNA) 1477.

29348 FR 1161 (Jan. 10, 1983).
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erosion. We also propose to add cross-
references to the current dust control
performance standards for roads in 30
CFR 816.150 and 816.151.

Paragraph (g): Revegetation Plan

We propose to extensively revise this
paragraph, which appears at 30 CFR
780.18(b)(5) in our existing rules, by
adding specificity for elements of the
revegetation plan, by incorporating
those provisions of 30 CFR 816.111 that
are more appropriately considered
permitting requirements rather than
performance standards, and by ensuring
that there is a detailed counterpart in
the revegetation plan to the revegetation
performance standards in 30 CFR
816.111 through 816.116, when
appropriate. The various components of
proposed paragraph (g) are intended to
ensure compliance with or improve
implementation of section 515(b)(19) of
SMCRA,294 which requires that surface
coal mining and reclamation operations
establish ““a diverse, effective, and
permanent vegetative cover of the same
seasonal variety native to the area of
land to be affected and capable of self-
regeneration and plant succession at
least equal in extent of cover to the
natural vegetation of the area; except,
that introduced species may be used in
the revegetation process where desirable
and necessary to achieve the approved
postmining land use plan.”

Proposed paragraph (g)(1)(ii) would
add a site preparation element to the
revegetation plan to reflect extensive
research documenting the adverse
impacts of excessive compaction on
vegetation, especially woody plants.
The new element would require a
description of the measures that the
permittee will take to avoid compaction
or, when avoidance is not possible, to
minimize and alleviate compaction of
the root zone during backfilling,
grading, soil redistribution, and
planting.

In addition, we propose to require in
paragraph (g)(1)(viii) that the
revegetation plan identify any normal
husbandry practices that the permittee
intends to use and explain whether the
permittee intends to conduct irrigation
or apply fertilizer after the first year
and, if so, for how long and to what
extent. This information will assist the
regulatory authority in determining
whether the proposed practices are
normal husbandry practices or whether
they are augmentative in nature, which
would necessitate restarting the
revegetation responsibility period under
proposed 30 CFR 816.115, which
corresponds to existing 30 CFR

29430 U.S.C. 1265(b)(19).

816.116(c). These provisions would
serve as the permit application
information counterpart to the
performance standards in proposed 30
CFR 816.115(a)(1) and (b), which
correspond to existing 30 CFR
816.116(c)(1) and (c)(4).

Proposed paragraph (g)(1)(xi) would
add a requirement that the revegetation
plan include the measures that the
permittee will take to avoid the
establishment of invasive species on
reclaimed areas or to control those
species if they do become established.
Invasive species are highly detrimental
to native ecosystems, agriculture, and
forestry. They have posed a problem on
some minesites either because the
permit improperly allowed the use of
invasive non-native species or because
of the reclamation practices used. We
propose to add this provision to
improve the implementation of section
515(b)(19) of SMCRA,295 which requires
the establishment of a diverse, effective,
and permanent vegetative cover of the
same seasonal variety native to the area,
and section 515(b)(2) of SMCRA,296
which requires restoration of mined
land to a condition capable of
supporting the uses it was capable of
supporting before any mining. Allowing
the establishment of invasive species
also would be inconsistent with the fish
and wildlife protection provisions of
section 515(b)(24) of SMCRA.297
Moreover, proposed paragraph (g)(1)(xi)
is consistent with Section 2.(a)(2)(i) and
(iv) of Executive Order 13112, “Invasive
Species,” which requires that “[e]lach
Federal agency whose actions may affect
the status of invasive species shall, to
the extent practicable and permitted by
law, . . . (i) prevent the introduction of
invasive species; . . . [and] (iv) provide
for the restoration of native species and
habitat conditions in ecosystems that
have been invaded.” 298

Proposed paragraph (g)(2) would
require that the plan be designed to
create a diverse, effective, permanent
vegetative cover that is consistent with
the vegetative communities described in
the permit application in accordance
with 30 CFR 779.19. It also would
require that the plan meet the other
requirements of 30 CFR 816.116(a) and
(b).

Proposed paragraph (g)(3) is
substantively identical to the species-
selection criteria of existing 30 CFR
816.111(a)(2), (a)(4), and (b), with two
exceptions. Proposed paragraph (g)(3)(i)
would prohibit the use of introduced

29530 U.S.C. 1265(b)(19).
296 30 U.S.C. 1265(b)(2).
29730 U.S.C. 1265(b)(24).
29864 FR 6184 (Feb. 8, 1999).

species unless they are non-invasive.
This proposed requirement is consistent
with section 515(b)(19) of SMCRA,299
which allows the use of introduced
species only if they are desirable.
Invasive introduced species are not
desirable because they out-compete
native vegetation and can have adverse
impacts on fish and wildlife, which
would be inconsistent with the fish and
wildlife protection requirements of
section 515(b)(24) of SMCRA.300
Moreover, proposed paragraph (g)(3)(i)
is consistent with Section 2.(a)(2)(i) of
Executive Order 13112, “Invasive
Species,” which requires that “[e]lach
Federal agency whose actions may affect
the status of invasive species shall, to
the extent practicable and permitted by
law, . . . prevent the introduction of
invasive species”.301

Proposed paragraph (g)(3)(ii) would
provide that the species selected need to
be capable of stabilizing the soil surface
from erosion only to the extent that
control of erosion with herbaceous
species is consistent with establishment
of a permanent vegetative cover that
resembles native plant communities in
the area. We propose to add this
qualifier because some level of erosion
is natural and because excessive
herbaceous cover can inhibit
establishment of woody plants, as
discussed at length elsewhere in this
preamble.

Proposed paragraphs (g)(4) and (g)(5)
are substantively identical to existing 30
CFR 816.116(c) and (d). Both paragraphs
would provide limited exceptions to the
species-selection requirements of
proposed paragraphs (g)(3)(i), (iv), and
(v), which correspond to the species-
selection provisions of section
515(b)(19) of SMCRA..392 Proposed
paragraph (g)(3) would provide an
exception for temporary cover, while
proposed paragraph (g)(4) would
provide an exception for long-term,
intensive agricultural postmining land
uses. These exceptions would be
consistent with section 515(b)(19) of
SMCRA,303 which allows the use of
introduced species ““in the revegetation
process where desirable and necessary
to achieve the approved postmining
land use plan.” Proposed paragraph
(g)(4) also would implement section
515(b)(20) of SMCRA 304 to the extent
that it provides exceptions to the
requirements of section 515(b)(19) for

29930 U.S.C. 1265(b)(19).
30030 U.S.C. 1265(b)(24).
30164 FR 6184 (Feb. 8, 1999).
30230 U.S.C. 1265(b)(19).

303 Id

30430 U.S.C. 1265(b)(20).
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long-term, intensive agricultural
postmining land uses.

Proposed paragraph (g)(6) would
require that a professional forester or
ecologist develop and certify all
revegetation plans that include the
establishment of trees and shrubs. It also
would require that those plans include
site-specific planting prescriptions for
canopy trees, understory trees and
shrubs, and herbaceous ground cover
compatible with establishment of those
trees and shrubs. In addition, this
proposed paragraph would require that
the plan rely exclusively upon the use
of native species unless those species
are inconsistent with the approved
postmining land use and that land use
is implemented before the entire bond
amount for the area in question has been
fully released.

Paragraph (h): Stream Restoration Plan

We propose to add this paragraph to
require that the reclamation plan
expressly address in detail how the
permittee will restore the form and
ecological function of each segment of a
perennial or intermittent stream that is
proposed to be mined through under 30
CFR 780.28. The plan must conform to
the requirements of 30 CFR 780.28 and
816.57. The U.S. Army Corps of
Engineers may require additional onsite
or offsite mitigation under section 404
of the Clean Water Act.305

Paragraph (i): Coal Resource
Conservation Plan

Proposed paragraph (i) corresponds to
existing 30 CFR 780.18(b)(6). We
propose to add language consistent with
the existing coal recovery performance
standard at 30 CFR 816.59. Proposed
paragraph (i) would implement section
508(a)(6) of SMCRA,396 which provides
that the reclamation plan must include
a statement of “the consideration which
has been given to maximize the
utilization and conservation of the solid
fuel resource being recovered so that
reaffecting the land in the future can be
minimized.”

Paragraph (j): Plan for Disposal of
Noncoal Waste Materials

Proposed paragraph (j) corresponds to
existing 30 CFR 780.18(b)(7). We
propose to clarify that this requirement
applies to all noncoal waste materials
resulting from mining and reclamation
activities, but not to coal combustion
residuals such as fly ash and bottom
ash. The existing rule applies to “debris,
acid-forming and toxic-forming
materials, and materials constituting a

30533 U.S.C. 1344.
306 30 U.S.C. 1258(a)(6).

fire hazard.” We propose to delete the
reference to acid-forming and toxic-
forming materials because proposed 30
CFR 780.22 contains the permit
application information requirements
for those materials. As revised,
proposed paragraph (j) would apply to
all noncoal waste materials covered by
30 CFR 816.89. It would serve as the
permit application information
counterpart to the performance
standards for disposal of noncoal waste
materials in 30 CFR 816.89.

We also propose to require that the
reclamation plan describe the type and
quantity of noncoal waste materials that
the permittee intends to dispose of
within the proposed permit area, how
the permittee intends to dispose of those
materials in accordance with 30 CFR
816.89, and the locations of any noncoal
waste material disposal sites within the
proposed permit area, as well as the
contingency plans developed to
preclude sustained combustion of
combustible noncoal materials. These
permit application information
requirements would enable the
regulatory authority to evaluate the
potential environmental impacts of the
disposal of noncoal waste materials and
ensure that the permit includes
appropriate measures to protect society
and the environment from the adverse
effects of this aspect of surface coal
mining operations, as provided in
section 102(a) of SMCRA.307

Paragraph (m): Consistency With Land
Use Plans and Landowner Plans

In the existing rules, this paragraph
appears in 30 CFR 780.23(b)(3).
However, section 780.23(b) applies only
in the context of the postmining land
use, which is not consistent with the
underlying statutory requirement at
section 508(a)(8) of SMCRA.308 That
provision of the Act requires that the
reclamation plan describe the
consideration that has been given to
making the surface coal mining and
reclamation operations themselves
consistent with surface owner plans and
applicable state and local land use plans
and programs. This provision is separate
and distinct from the requirement in
section 508(a)(3) of the Act 399 that the
reclamation plan discuss the
relationship of the postmining land use
to existing land use policies and plans
and the comments of the surface owner.
Therefore, we propose to move the
provision in existing 30 CFR
780.23(b)(3) to new § 780.12(m) to
ensure that, in discussing consistency

30730 U.S.C. 1202(a).

30830 U.S.C. 1258(a)(8).
30930 U.S.C. 1258(a)(3).

with surface owner plans and applicable
state and local land use plans, the
reclamation plan addresses the
consistency of the proposed operations
(not just the proposed postmining land
use) with those plans.

4. Section 780.13: What additional maps
and plans must I include in the
reclamation plan?

We propose to redesignate existing 30
CFR 780.14 as 30 CFR 780.13. We also
propose to combine existing paragraphs
(a) and (b) into paragraph (a) and
redesignate existing paragraph (c) as
paragraph (b).

We propose to remove the
requirement in existing 30 CFR
780.14(b)(7) for maps showing each air
pollution collection and control facility
because that requirement is associated
with regulations in 30 CFR 816.95 that
the court struck down in 1980 and that
we removed in 1983. Specifically, the
court struck down our authority to
regulate air pollution under SMCRA,
except for air pollution attendant to
erosion.310 See the portion of this
preamble concerning our proposed
removal of 30 CFR 780.15 for additional
discussion.

In proposed paragraph (a)(7), which
corresponds to existing paragraph (b)(6),
we propose to add a requirement for a
map showing the location of each point
at which water will be discharged from
the proposed permit area to a surface-
water body and the name of that water
body, consistent with equivalent
requirements in sections 507(b)(10) and
(14) of SMCRA 311

In proposed paragraph (a)(11), which
corresponds to existing paragraph
(b)(11), we propose to replace the terms
““coal processing waste bank” and “coal
processing waste dam and
embankment” with “refuse pile” and
“‘coal mine waste impounding
structure” to employ terminology
consistent with the definitions and
performance standards that we adopted
on September 26, 1983 (48 FR 44006).
We also propose to add a reference to
siltation structures, consistent with our
addition of that terminology and
requirements for those structures on
September 26, 1983 (48 FR 44032).

We propose to add paragraphs (a)(12)
through (a)(14), which would require a
map showing each segment of a
perennial or intermittent stream that
would be mined through, buried, or
diverted; any perennial or intermittent
stream segment to be restored, any
temporary or permanent stream-channel

310 PSMRL I, Round II, 1980 U.S. Dist. LEXIS
17660 at *43—44, 19 Env’t Rep. Cas. (BNA) 1477.
31130 U.S.C. 1257(b)(10) and (14).
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diversion, and each segment of a
perennial or intermittent stream that
would be improved as part of the fish
and wildlife enhancement plan. The
regulatory authority would need this
information to assist in evaluating
whether the proposed application is in
compliance with requirements
pertaining to activities in perennial and
intermittent streams in proposed 30 CFR
780.28 and 816.57.

We also propose to add paragraph
(a)(15), which would require a map
showing the location and geographic
coordinates of each point at which the
applicant proposes to monitor
groundwater, surface water, or the
biological condition of perennial and
intermittent streams. The regulatory
authority would need this information
to determine whether the application
includes a sufficient number of
monitoring sites and whether those sites
are adequately distributed and located
to ensure that monitoring results are
representative of the entire permit area,
as required by proposed 30 CFR 780.23.

In addition, we propose to revise
existing 30 CFR 780.14(c), which we
propose to redesignate as 30 CFR
780.13(b), by replacing the cross-
references to 30 CFR 780.35(c) and
816.71(b) with a cross-reference to 30
CFR 780.35 to be consistent with other
changes that we are proposing to those
rules. Those changes include moving
the design certification requirement
formerly located in section 816.71(b) to
30 CFR 780.35(b) to consolidate
permitting requirements in subchapter
G. The existing rules also include a
cross-reference to the certification
requirements in 30 CFR 816.73(c) for
durable rock fills. We do not propose to
include a similar cross-reference in 30
CFR 780.13(b) because we are proposing
to remove 30 CFR 816.73 in its entirety,
which means that durable rock fills
would no longer be allowed.

We propose to add paragraph (c),
which would authorize the regulatory
authority to require submission of the
information required by paragraph (a) in
a digital format, when appropriate. We
invite comment on whether submission
of this information in a digital format
should be mandatory rather than
discretionary to facilitate review and
analysis by the public and the
regulatory authority.

5. Why are we proposing to remove
existing 30 CFR 780.157

We propose to remove existing 30
CFR 780.15 and redesignate existing 30
CFR 780.13 as 30 CFR 780.15 because
the references to fugitive dust and cross-
references to 30 CFR 816.95 in existing
30 CFR 780.15 refer to provisions that

we removed in 1983 in response to a
court decis