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Program Integrity: Gainful Employment

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Final regulations.

SUMMARY: The Secretary amends
regulations on institutional eligibility
under the Higher Education Act of 1965,
as amended (HEA), and the Student
Assistance General Provisions to
establish measures for determining
whether certain postsecondary
educational programs prepare students
for gainful employment in a recognized
occupation, and the conditions under
which these educational programs
remain eligible under the Federal
Student Aid programs authorized under
title IV of the HEA (title IV, HEA
programs).

DATES: These regulations are effective
July 1, 2015.

FOR FURTHER INFORMATION CONTACT: ]ohn
Kolotos, U.S. Department of Education,
1990 K Street NW., Room 8018,
Washington, DC 20006—8502.
Telephone: (202) 502—-7762 or by email
at: gainfulemploymentregulations@
ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose of This Regulatory Action:
The regulations are intended to address
growing concerns about educational
programs that, as a condition of
eligibility for title IV, HEA program
funds, are required by statute to provide
training that prepares students for
gainful employment in a recognized
occupation (GE programs), but instead
are leaving students with unaffordable
levels of loan debt in relation to their
earnings, or leading to default. GE
programs include nearly all educational
programs at for-profit institutions of
higher education, as well as non-degree
programs at public and private non-
profit institutions such as community
colleges.

Specifically, the Department is
concerned that a number of GE
programs: (1) Do not train students in
the skills they need to obtain and
maintain jobs in the occupation for

which the program purports to provide
training, (2) provide training for an
occupation for which low wages do not
justify program costs, and (3) are
experiencing a high number of
withdrawals or “churn” because
relatively large numbers of students
enroll but few, or none, complete the
program, which can often lead to
default. We are also concerned about the
growing evidence, from Federal and
State investigations and qui tam
lawsuits, that many GE programs are
engaging in aggressive and deceptive
marketing and recruiting practices. As a
result of these practices, prospective
students and their families are
potentially being pressured and misled
into critical decisions regarding their
educational investments that are against
their interests.

For these reasons, through this
regulatory action, the Department
establishes: (1) An accountability
framework for GE programs that defines
what it means to prepare students for
gainful employment in a recognized
occupation by establishing measures by
which the Department will evaluate
whether a GE program remains eligible
for title IV, HEA program funds, and (2)
a transparency framework that will
increase the quality and availability of
information about the outcomes of
students enrolled in GE programs. Better
outcomes information will benefit:
Students, prospective students, and
their families, as they make critical
decisions about their educational
investments; the public, taxpayers, and
the Government, by providing
information that will enable better
protection of the Federal investment in
these programs; and institutions, by
providing them with meaningful
information that they can use to help
improve student outcomes in their
programs.

The accountability framework defines
what it means to prepare students for
gainful employment by establishing
measures that assess whether programs
provide quality education and training
to their students that lead to earnings
that will allow students to pay back
their student loan debts. For programs
that perform poorly under the measures,
institutions will need to make
improvements during the transition
period we establish in the regulations.

The transparency framework will
establish reporting and disclosure
requirements that increase the
transparency of student outcomes of GE
programs so that students, prospective
students, and their families have
accurate and comparable information to
help them make informed decisions
about where to invest their time and

money in pursuit of a postsecondary
degree or credential. Further, this
information will provide the public,
taxpayers, and the Government with
relevant information to better safeguard
the Federal investment in these
programs. Finally, the transparency
framework will provide institutions
with meaningful information that they
can use to improve student outcomes in
these programs.

Authority for This Regulatory Action:
To accomplish these two primary goals
of accountability and transparency, the
Secretary amends parts 600 and 668 of
title 34 of the Code of Federal
Regulations (CFR). The Department’s
authority for this regulatory action is
derived primarily from three sources,
which are discussed in more detail in
“Section 668.401 Scope and Purpose”
and in the notice of proposed
rulemaking (NPRM) published on
March 25, 2014 (79 FR 16426). First,
sections 101 and 102 of the HEA define
an eligible institution, as pertinent here,
as one that provides an “eligible
program of training to prepare students
for gainful employment in a recognized
occupation.” 20 U.S.C. 1001(b)(1),
1002(b)(1)(A)({), (c)(1)(A). Section 481(b)
of the HEA defines “eligible program”
to include a program that “provides a
program of training to prepare students
for gainful employment in a recognized
profession.” 20 U.S.C. 1088(b). Briefly,
this authority establishes the
requirement that certain educational
programs must provide training that
prepare students for gainful
employment in a recognized occupation
in order for those programs to be eligible
for title IV, HEA program funds—the
requirement that the Department defines
through these regulations.

Second, section 410 of the General
Education Provisions Act provides the
Secretary with authority to make,
promulgate, issue, rescind, and amend
rules and regulations governing the
manner of operations of, and governing
the applicable programs administered
by, the Department. 20 U.S.C. 1221e-3.
Furthermore, under section 414 of the
Department of Education Organization
Act, the Secretary is authorized to
prescribe such rules and regulations as
the Secretary determines necessary or
appropriate to administer and manage
the functions of the Secretary or the
Department. 20 U.S.C. 3474. These
authorities, together with the provisions
in the HEA, thus include promulgating
regulations that, in this case: Set
measures to determine the eligibility of
GE programs for title IV, HEA program
funds; require institutions to report
information about the program to the
Secretary; require the institution to
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disclose information about the program
to students, prospective students, and
their families, the public, taxpayers, and
the Government, and institutions; and
establish certification requirements
regarding an institution’s GE programs.

As also explained in more detail in
“Section 668.401 Scope and Purpose”
and the NPRM, the Department’s
authority for the transparency
framework is further supported by
section 431 of the Department of
Education Organization Act, which
provides authority to the Secretary, in
relevant part, to inform the public
regarding federally supported education
programs; and collect data and
information on applicable programs for
the purpose of obtaining objective
measurements of the effectiveness of
such programs in achieving the
intended purposes of such programs. 20
U.S.C. 1231a.

The Department’s authority for the
regulations is also informed by the
legislative history of the provisions of
the HEA, as discussed in the NPRM, as
well as the rulings of the U.S. District
Court for the District of Columbia in
Association of Private Sector Colleges
and Universities v. Duncan, 870
F.Supp.2d 133 (D.D.C. 2012), and 930
F.Supp.2d 210 (D.D.C. 2013) (referred to
in this document as “APSCU v.
Duncan). Notably, the court specifically
considered the Department’s authority
to define what it means to prepare
students for gainful employment and to
require institutions to report and
disclose relevant information about
their GE programs.

Summary of the Major Provisions of
This Regulatory Action: As discussed
under “‘Purpose of This Regulatory
Action,” the regulations establish an
accountability framework and a
transparency framework.

The accountability framework, among
other things, creates a certification
process by which an institution
establishes a GE program’s eligibility for
title IV, HEA program funds, as well as
a process by which the Department
determines whether a program remains
eligible. First, an institution establishes
the eligibility of a GE program by
certifying, among other things, that the
program is included in the institution’s
accreditation and satisfies any
applicable State or Federal program-
level accrediting requirements and State
licensing and certification requirements
for the occupations for which the
program purports to prepare students to
enter. This requirement will serve as a
baseline protection against the harm
that students could experience by
enrolling in programs that do not meet
all State or Federal accrediting

standards and licensing or certification
requirements necessary to secure the
jobs associated with the training.

Under the accountability framework,
we also establish the debt-to-earnings
(D/E) rates measure ! that will be used
to determine whether a GE program
remains eligible for title IV, HEA
program funds. The D/E rates measure
evaluates the amount of debt (tuition
and fees and books, equipment, and
supplies) students who completed a GE
program incurred to attend that program
in comparison to those same students’
discretionary and annual earnings after
completing the program. The
regulations establish the standards by
which the program will be assessed to
determine, for each year rates are
calculated, whether it passes or fails the
D/E rates measure or is “in the zone.”

Under the regulations, to pass the D/
E rates measure, the GE program must
have a discretionary income rate 2 less
than or equal to 20 percent or an annual
earnings rate 3 less than or equal to 8
percent. The regulations also establish a
zone for GE programs that have a
discretionary income rate greater than
20 percent and less than or equal to 30
percent or an annual earnings rate
greater than 8 percent and less than or
equal to 12 percent. GE programs with
a discretionary income rate over 30
percent and an annual earnings rate
over 12 percent will fail the D/E rates
measure. Under the regulations, a GE
program becomes ineligible for title IV,
HEA program funds, if it fails the D/E
rates measure for two out of three
consecutive years, or has a combination
of D/E rates that are in the zone or
failing for four consecutive years. We
establish the D/E rates measure and the
thresholds, as explained in more detail
in “§ 668.403 Gainful Employment
Framework,” to assess whether a GE
program has indeed prepared students
to earn enough to repay their loans, or
was sufficiently low cost, such that
students are not unduly burdened with
debt, and to safeguard the Federal
investment in the program.

The regulations also establish
procedures for the calculation of the D/
E rates and for challenging the
information used to calculate the D/E
rates and appealing the determination.
The regulations also establish a
transition period for the first seven years
after the regulations take effect to allow
institutions to pass the D/E rates

1Please see “Section 668.404 Calculating D/E
Rates” for details about the calculation of the D/E
rates.

2 Please see § 668.404(a)(1) for the definition of
the discretionary income rate.

3 Please see § 668.404(a)(2) for the definition of
the annual earnings rate.

measure by reducing the loan debt of
currently enrolled students.

For a GE program that could become
ineligible based on its D/E rates for the
next award year, the regulations require
the institution to warn students and
prospective students of the potential
loss of eligibility for title IV, HEA
program funds and the implications of
such loss of eligibility. Specifically,
institutions would be required to
provide warnings to enrolled students
that describe, among other things, the
options available to continue their
education at the institution if the
program loses its eligibility and whether
the students will be able to receive a
refund of tuition and fees. The
regulations also provide that, for a GE
program that loses eligibility or for any
failing or zone program that is
discontinued by the institution, the loss
of eligibility is for three calendar years.

These provisions will: Ensure that
institutions have a meaningful
opportunity and reasonable time to
improve their programs for a period of
time after the regulations take effect,
and ensure that those improvements are
reflected in the D/E rates; protect
students and prospective students and
ensure that they are informed about
programs that are failing or could
potentially lose eligibility; and provide
institutions and other interested parties
with clarity as to how the calculations
are made, how institutions can ensure
the accuracy of information used in the
calculations, and the consequences of
failing the D/E rates measure and losing
eligibility.

In addition, the regulations establish
a transparency framework. First, the
regulations establish reporting
requirements, under which institutions
will report information related to their
GE programs to the Secretary. The
reporting requirements will facilitate the
Department’s evaluation of the GE
programs under the accountability
framework, as well as support the goals
of the transparency framework. Second,
the regulations require institutions to
disclose relevant information and data
about the GE programs through a
disclosure template developed by the
Secretary. The disclosure requirements
will help ensure students, prospective
students, and their families, the public,
taxpayers, and the Government, and
institutions have access to meaningful
and comparable information about
student outcomes and the overall
performance of GE programs.

Costs and Benefits: There are two
primary benefits of the regulations.
Because the regulations establish an
accountability framework that assesses
program performance we expect
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students, prospective students,
taxpayers, and the Federal Government
to receive a better return on the title IV,
HEA program funds. The regulations
also establish a transparency framework
which will improve market information
that will assist students, prospective
students, and their families in making
critical decisions about their
educational investment and in
understanding potential outcomes of
that investment. The public, taxpayers,
the Government, and institutions will
also gain relevant and useful
information about GE programs,
allowing them to evaluate their
investment in these programs.
Institutions will largely bear the costs of
the regulations: Paperwork costs of
complying with the regulations, costs
that could be incurred by institutions if
they attempt to improve their GE
programs, and costs due to changing
student enrollment. See ‘“Discussion of
Costs, Benefits, and Transfers” in the
regulatory impact analysis in Appendix
A to this document for a more complete
discussion of the costs and benefits of
the regulations.

On March 25, 2014, the Secretary
published the NPRM for these
regulations in the Federal Register (79
FR 16426). In the preamble of the
NPRM, we discussed on pages 16428—
16433, the background of the
regulations, the relevant data available,
and the major changes proposed in that
document. Terms used but not defined
in this document, for example, 2011
Prior Rule and 2011 Final Rules, have
the meanings set forth in the NPRM.
The final regulations contain a number
of changes from the NPRM. We fully
explain the changes in the Analysis of
Comments and Changes section of the
preamble that follows.

Public Comment: In response to our
invitation in the NPRM, we received
approximately 95,000 comments on the
proposed regulations. We discuss
substantive issues under the sections of
the proposed regulations to which they
pertain. Generally, we do not address
technical or other minor changes.

Analysis of Comments and Changes:
An analysis of the comments and of any
changes in the regulations since
publication of the NPRM follows.

Section 668.401 Scope and Purpose

Comments: A number of commenters
stated that, in promulgating the
regulations, the Department exceeds its
delegated authority to administer
programs under the HEA. Some
commenters asserted that the legislative
history of the gainful employment
provisions in the HEA does not support
the Department’s regulatory action to

define gainful employment and that the
Department gave undue weight to
testimony presented to Congress at the
time the gainful employment provisions
were enacted. Some commenters stated
that Congress did not intend for the
Department to measure whether a
program leads to gainful employment
based on debt or earnings.

Several commenters argued that, even
if the Department has the legal
authority, the issues addressed by the
regulations should be addressed instead
as a part of HEA reauthorization or by
other legislative action. One commenter
contended that members of Congress
have asked the Department to refrain
from regulating on gainful employment
programs pending reauthorization of the
HEA and that the proposed regulations
constitute a usurping of legislative
authority.

Other commenters asserted that
identifying educational programs in the
career training sector that do not
prepare students for gainful
employment and terminating their
eligibility for title IV, HEA program
funds is mandated by the HEA.

Discussion: The Department’s
statutory authority for this regulatory
action is derived primarily from three
sources. First, sections 101 and 102 of
the HEA define “eligible institution” to
include an institution that provides an
“eligible program of training to prepare
students for gainful employment in a
recognized occupation.” 20 U.S.C.
1001(b)(1), 1002(b)(1)(A)(1), (c)(1)(A).
Section 481(b) of the HEA defines
“eligible program” to include a program
that ““provides a program of training to
prepare students for gainful
employment in a recognized
profession.” 20 U.S.C. 1088(b). These
statutory provisions establish the
requirement that certain educational
programs must provide training that
prepares students for gainful
employment in a recognized occupation
in order for those programs to be eligible
for title IV, HEA program funds—the
requirement that the Department seeks
to define through the regulations.

Second, section 410 of the General
Education Provisions Act provides the
Secretary with authority to make,
promulgate, issue, rescind, and amend
rules and regulations governing the
manner of operations of, and governing
the applicable programs administered
by, the Department. 20 U.S.C. 1221e-3.
Furthermore, under section 414 of the
Department of Education Organization
Act, the Secretary is authorized to
prescribe such rules and regulations as
the Secretary determines necessary or
appropriate to administer and manage
the functions of the Secretary or the

Department. 20 U.S.C. 3474. These
provisions, together with the provisions
in the HEA regarding GE programs,
authorize the Department to promulgate
regulations that: Set measures to
determine the eligibility of GE programs
for title IV, HEA program funds; require
institutions to report information about
GE programs to the Secretary; require
institutions to disclose information
about GE programs to students,
prospective students, and their families,
the public, taxpayers, and the
Government, and institutions; and
establish certification requirements
regarding an institution’s GE programs.

Third, the Department’s authority for
establishing the transparency framework
is further supported by section 431 of
the Department of Education
Organization Act, which provides
authority to the Secretary, in relevant
part, to inform the public about
federally supported education programs
and collect data and information on
applicable programs for the purpose of
obtaining objective measurements of the
effectiveness of such programs in
achieving the intended purposes of such
programs. 20 U.S.C. 1231a.

The U.S. District Court for the District
of Columbia confirmed the
Department’s authority to regulate
gainful employment programs in
Association of Private Sector Colleges
and Universities (APSCU) v. Duncan,
870 F.Supp.2d 133 (D.D.C. 2012), and
930 F.Supp.2d 210 (D.D.C. 2013). These
rulings arose out of a lawsuit brought by
APSCU challenging the Department’s
2010 and 2011 gainful employment
regulations. In that case, the court
reached several conclusions about the
Department’s rulemaking authority to
define eligibility requirements for
gainful employment programs that have
informed and framed the Department’s
exercise of that authority through this
rulemaking. Notably, the court agreed
with the Department that the Secretary
has broad authority to make,
promulgate, issue, rescind, and amend
the rules and regulations governing
applicable programs administered by
the Department, such as the title IV,
HEA programs, and that the Secretary is
“authorized to prescribe such rules and
regulations as the Secretary determines
necessary or appropriate to administer
and manage the functions of the
Secretary or the Department.” APSCU v.
Duncan, 870 F.Supp.2d at 141; see 20
U.S.C. 3474. Furthermore, in answering
the question of whether the
Department’s regulatory effort to define
the gainful employment requirement
falls within its statutory authority, the
court found that the Department’s
actions were within its statutory
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authority to define the gainful
employment requirement. Specifically,
the court concluded that the phrase
“gainful employment in a recognized
occupation” is ambiguous; in enacting a
requirement that used that phrase,
Congress delegated interpretive
authority to the Department; and the
Department’s regulations were a
reasonable interpretation of an
ambiguous statutory command. APSCU
v. Duncan, 870 F.Supp.2d at 146—49.
The court also upheld the disclosure
requirements set forth by the
Department in the 2011 Final Rule,
which are still in effect, rejecting
APSCU'’s challenge and finding that
these requirements ‘‘fall comfortably
within [the Secretary’s] regulatory
power,” and are “‘not arbitrary or
capricious.” Id. at 156.

Contrary to the claims of some
commenters, the Department’s authority
to promulgate regulations defining the
gainful employment requirement and
using a debt and earnings measure for
that purpose is also supported by the
legislative history of the statutory
provisions regarding gainful
employment programs. The legislative
history of the statute preceding the HEA
that first permitted students to obtain
federally financed loans to enroll in
programs that prepared them for gainful
employment in recognized occupations
demonstrates the conviction that the
training offered by these programs
should equip students to earn enough to
repay their loans. APSCU v. Duncan,
870 F.Supp.2d at 139. Allowing these
students to borrow was expected to
neither unduly burden the students nor
pose “‘a poor financial risk” to
taxpayers. Specifically, the Senate
Report accompanying the initial
legislation (the National Vocational
Student Loan Insurance Act (NVSLIA),
Pub. L. 89-287) quotes extensively from
testimony provided by University of
Iowa professor Dr. Kenneth B. Hoyt,
who testified on behalf of the American
Personnel and Guidance Association.
On this point, the Senate Report sets out
Dr. Hoyt’s questions and conclusions:

Would these students be in a position to
repay loans following their training? . . .

If loans were made to these kinds of
students, is it likely that they could repay
them following training? Would loan funds
pay dividends in terms of benefits accruing
from the training students received? It would
seem that any discussion concerning this bill
must address itself to these questions. . . .

We are currently completing a second-year
followup of these students and expect these
reported earnings to be even higher this year.
It seems evident that, in terms of this sample
of students, sufficient numbers were working
for sufficient wages so as to make the concept
of student loans to be [repaid] following

graduation a reasonable approach to take.

. . .IThave found no reason to believe that
such funds are not needed, that their
availability would be unjustified in terms of
benefits accruing to both these students and
to society in general, nor that they would
represent a poor financial risk.

Sen. Rep. No. 758 (1965) at 3745, 3748—
49 (emphasis added).

Notably, both debt burden to the
borrower and financial risk to taxpayers
and the Government were clearly
considered in authorizing federally
backed student lending. Under the loan
insurance program enacted in the
NVSLIA, the specific potential loss to
taxpayers of concern was the need to
pay default claims to banks and other
lenders if the borrowers defaulted on
the loans. After its passage, the NVSLIA
was merged into the HEA, which in title
IV, part B, has both a direct Federal loan
insurance component and a Federal
reinsurance component that require the
Federal Government to reimburse State
and private non-profit loan guaranty
agencies upon their payment of default
claims. 20 U.S.C. 1071(a)(1). Under
either HEA component, taxpayers and
the Government assume the direct
financial risk of default. 20 U.S.C.
1078(c) (Federal reinsurance for default
claim payments), 20 U.S.C. 1080
(Federal insurance for default claims).
We therefore disagree that the legislative
history does not support the
Department’s action here nor do we see
any basis, and commenters have
provided none, for us to question that
history or the information Congress
relied upon in enacting the statutory
provisions.

We appreciate that Congress may have
a strong interest in addressing the issues
addressed by these regulations in the
reauthorization of the HEA or other
legislation and we look forward to
working with Congress on its legislative
proposals. However, we do not agree
that the Department should not take, or
should defer, regulatory action on this
basis until Congress reauthorizes the
HEA or takes other action. In light of the
numerous concerns about the poor
outcomes of students attending many
GE programs, and the risk that poses to
the Federal interest, the Department
must proceed now in accordance with
its statutory authority, as delegated by
Congress, to protect students and
taxpayers.

Changes: None.

Comments: Some commenters
suggested that the phrase “to prepare
students for gainful employment” is
unambiguous and therefore not subject
to further interpretation. Commenters
stated that the Department’s
interpretation of the phrase is incorrect

because it is contrary to the ordinary
meaning of the phrase “gainful
employment,” to congressional intent,
and to the rules of statutory
construction. These commenters
asserted that the dictionary definition of
the phrase does not comport with the
Department’s proposed definition or the
definition of the term “gainful
employment” in other provisions of the
HEA. Commenters also stated that
Congress has not made any changes to
the HEA triggering a requirement by the
Secretary to define the term “gainful
employment” and claimed that the term
cannot now be defined since Congress
left it undisturbed during its periodic
reauthorizations of the HEA.

Some commenters expressed the view
that the framework of detailed program
requirements under title IV of the HEA,
including institutional cohort default
rates, institutional disclosure
requirements, restrictions on student
loan borrowing, and other financial aid
requirements, prevents the Department
from adopting debt measures to
determine whether a gainful
employment program is eligible to
receive title IV, HEA program funds.

One commenter claimed that the
Department has previously defined the
phrase “gainful employment in a
recognized occupation” in the context
of conducting administrative hearings
and argued that the Department did not
adequately explain in the NPRM why it
was departing from its prior use of the
term.

Discussion: As the court found in
APSCU v. Duncan, Congress has not
spoken through legislative action to the
precise question at issue here: Whether
the statutory requirement that programs
providing vocational training “‘prepare
students for gainful employment in a
recognized occupation” may be
measured by reference to students’
ability to repay their loans. Congress did
not provide a definition for the phrase
“gainful employment” or “gainful
employment in a recognized
occupation” in either the statute or its
legislative history. Thus, the phrase is
ambiguous and Congress left further
definition of the phrase to the
Department.

There also is no common meaning of
the phrase, contrary to the assertion of
the commenters. The commenters’
argument that “gainful employment”
has one meaning in all circumstances—
““a job that pays”—is belied by other
dictionaries that define “gainful” as
“profitable.” See, e.g., Webster’s New
Collegiate Dictionary 469 (1975).
“Profitable” means the excess of returns
over expenditures, or having something
left over after one’s expenses are paid.



64894

Federal Register/Vol. 79, No. 211/Friday, October 31, 2014 /Rules and Regulations

Id. at 919. This definition supports the
idea embodied in the regulations that
“gainful employment in a recognized
occupation” is not just any job that pays
a nominal amount but a job that pays
enough to cover one’s major expenses,
including student loans.

Nor is there a common definition of
the phrase in the HEA. Although
Congress used the words “gainful
employment” in other provisions of the
HEA, the operative phrase for the
purpose of these regulations is “gainful
employment in a recognized
occupation.” The modifying words “in
a recognized occupation” qualify the
type of job for which students must be
prepared. ““A recognized occupation”
suggests an established occupation, not
just any job that pays. In addition, the
phrase “gainful employment” means
different things based on its context in
the statute. For example, the
requirement that a recipient of a
graduate fellowship not be “‘engaged in
gainful employment, other than part-
time employment related to teaching,
research, or a similar activity”” (20
U.S.C. 1036(e)(1)(B)(ii)) has a different
meaning than the requirement that
vocationally oriented programs ‘“prepare
students for gainful employment in a
recognized occupation,” just as both
requirements necessarily have a
different meaning than a statutory
requirement that a program for students
with disabilities focus on skills that lead
to “gainful employment” (20 U.S.C.
1140g(d)(3)(D)).

As the court stated in APSCU v.
Duncan, “[t]he power of an
administrative agency to administer a
congressionally created . . . program
necessarily requires the formulation of
policy and the making of rules to fill
any gap left, implicitly or explicitly, by
Congress. The means of determining
whether a program ‘prepare/[s] students
for gainful employment in a recognized
occupation’ is a considerable gap, which
the Department has promulgated rules
to fill.” APSCU v. Duncan, 870 F. Supp.
2d 133, 146 (D.D.C. 2012) (internal
quotations and citations omitted).

The commenters are incorrect in their
assertion that the HEA’s provisions on
loan default rates, student borrowing,
and other financial aid matters prevent
the Department from regulating on what
it means for a program to provide
training that prepares students for
gainful employment in a recognized
occupation. The Department’s
regulations are not an attempt to second
guess Congress or depart from a
congressional plan but rather will fill a
gap that Congress left in the statute—
defining what it means to prepare a
student for gainful employment in a

recognized occupation—in a manner
consistent with congressional intent.
The regulations supplement and
complement the statutory scheme. And,
although there are differences between
the regulations and other provisions,
such as those regarding institutional
cohort default rates (CDR), the
regulations do not fundamentally alter
the statutory scheme.

Rather than conflicting, as asserted by
commenters, the CDR and GE
regulations complement each other.
Congress enacted the CDR provision as
“one” mechanism—not the sole,
exclusive mechanism—for dealing with
abuses in Federal student aid programs.
See H.R. Rep. No. 110-500 at 261 (2007)
(“Over the years, a number of provisions
have been enacted under the Higher
Education Act to protect the integrity of
the federal student aid programs. One
effective mechanism was to restrict
federal loan eligibility for students at
schools with very high cohort loan
default rates” (emphasis added).)
Congress did not, in enacting the CDR
provision or at any other time, limit the
Department’s authority to promulgate
regulations to define what it means to
“prepare students for gainful
employment in a recognized
occupation.” Compare 20 U.S.C.
1015b(i), concerning student access to
affordable course materials (“No
regulatory authority. The Secretary shall
not promulgate regulations with respect
to this section.”). Nor did it alter this
existing statutory language when it
passed the CDR provision. Indeed, the
court in APCSU v. Duncan specifically
addressed the issue of whether the CDR
provisions would preclude the
Department from effectuating the
gainful employment requirement by
relying on other debt measures at the
programmatic level and concluded that
the “statutory cohort default rule . . .
does not prevent the Department from
adopting the debt measures.” APSCU v.
Duncan, 870 F. Supp. 2d at 147 (citing
to Career Coll. Ass’n v. Riley, 74 F.3d
1265, 1272-75 (D.C. Cir. 1996), where
the DC Circuit held that the
Department’s authority to establish
‘“‘reasonable standards of financial
responsibility and appropriate
institutional capability’ empowers it to
promulgate a rule that measures an
institution’s administrative capability
by reference to its cohort default rate—
even though the administrative test
differs significantly from the statutory
cohort default rate test.”)

The GE regulations are also consistent
with other provisions of the HEA aimed
at curbing abuses in the title IV, HEA
programs. Prompted by a concern that
its enormous commitment of Federal

resources would be used to provide
financial aid to students who were
unable to find jobs that would allow
them to repay their loans, Congress
enacted several statutory provisions to
ensure against abuse. Congress specified
that participating schools cannot
“provide any commission, bonus, or
other incentive payment based directly
or indirectly on success in securing
enrollments or financial aid to any
persons or entities engaged in any
student recruiting or admission
activities or in making decisions
regarding the award of student financial
assistance.” 20 U.S.C. 1094(a)(20). “The
concern is that recruiters paid by the
head are tempted to sign up poorly
qualified students who will derive little
benefit from the subsidy and may be
unable or unwilling to repay federally
guaranteed loans.” United States ex rel.
Main v. Oakland City Univ., 426 F.3d
914, 916 (7th Cir. 2005). To prevent
schools from improperly inducing
people to enroll, Congress prohibited
participating schools from engaging in a
“substantial misrepresentation of the
nature of its educational program, its
financial charges, or the employability
of its graduates.” 20 U.S.C.
1094(c)(3)(A). Congress also required a
minimum level of State oversight of
eligible schools.

In sum, the GE regulations simply
build upon the Department’s regulation
of institutions participating in the title
IV, HEA programs and the myriad ways
in which the Department, as authorized
by Congress, protects students and
taxpayers from abuse of the Federal
student aid program.

We further disagree that the
Department has previously defined
what “gainful employment in a
recognized occupation” means for the
purpose of establishing accountability
and transparency with respect to GE
programs and their outcomes. In
support of this argument, the
commenters rely on a 1994 decision of
an administrative law judge regarding
whether a program in Jewish culture
prepared students enrolled in the
program for gainful employment in a
recognized occupation. As the district
court noted, the administrative law
judge did not fully decide what it means
to prepare a student for gainful
employment in a recognized occupation
but merely stated that any preparation
must be for a specific area of
employment. APSCU v. Duncan, 870 F.
Supp. 2d 133, 150 (D.D.C. 2012).
Further, the Department did not depart
from the administrative law judge’s
interpretation in the 2011 Final Rules,
as the court in APSCU v. Duncan
agreed. See id. Nor is the Department
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departing from that interpretation with
these regulations.

Changes: None.

Comments: Some commenters
claimed that the proposed regulations
violate the HEA because they would
require an institution to ensure a
student is gainfully employed in a
recognized occupation. The commenters
stated that the HEA requires only that
vocational schools “prepare” students
for gainful employment in a recognized
occupation and not that they ensure
they obtain such employment.
Commenters also stated that the HEA
does not hold institutions responsible
for a student’s post-graduation
employment choices but the proposed
regulations would. The commenters
stated that under the proposed
regulations, an institution would be
penalized if a student chose not to seek
gainful employment after graduation or
chose to seek employment in another
field that did not result in sufficient
earnings to repay their debt.

Discussion: The commenters ignore
the legislative history demonstrating
that, in enacting the gainful
employment statutory provisions,
Congress intended that students who
borrowed Federal funds to obtain such
training would be able to repay the debt
incurred because they would have been
prepared for gainful employment in a
recognized occupation. Contrary to
commenters’ claims, the D/E rates
measure the Department adopts here
neither requires a school to ensure that
an individual student obtains
employment nor holds schools
responsible for a student’s career
decisions. Rather, the measure evaluates
whether a particular cohort of students
completing a program has received
training that prepares those students for
gainful employment such that they are
able to repay their student loans, not
whether each student who completed
the program obtains a job that enables
that student to pay back his or her loans.

Changes: None.

Comments: One commenter asked
how the Department defines
“recognized occupation.” According to
the commenter, this question is of
particular concern for schools offering
cosmetology programs. The commenter
said that there are many individuals
who use their cosmetology degrees to
obtain employment in a field that is
indirectly related, such as beauty school
administration. The commenter stated
that some companies frequently hire
beauty school graduates to work in their
financial and student advisor offices;
these students do not possess degrees in
finance, career counseling, or
administration, but their background

and education in cosmetology has been
found to be sufficient to properly fulfill
the job requirements.