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Proposed Rules

Federal Register
Vol. 79, No. 109

Friday, June 6, 2014

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[REG-114942-14; 1545-BMO08]

Filing of Form 5472

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations concerning the
manner of filing Form 5472,
“Information Return of a 25% Foreign-
Owned U.S. Corporation or a Foreign
Corporation Engaged in a U.S. Trade or
Business.” The proposed regulations
would remove a current provision for
timely filing of Form 5472 separately
from an income tax return that is
untimely filed. As a result, Form 5472
would be required to be filed in all cases
only with the filer’s income tax return
for the taxable year by the due date
(including extensions) of that return.
The proposed regulations affect certain
25-percent foreign-owned domestic
corporations and certain foreign
corporations that are engaged in a trade
or business in the United States that are
required to file Form 5472. Regulations
finalizing the temporary provisions of
TD 9529 (76 FR 33997, 2011-30 IRB 57),
also about requirements for taxpayers
filing Form 5472, will be published in
the same issue of the Federal Register
as these proposed regulations.

DATES: Written or electronic comments
and requests for a public hearing must
be received by August 5, 2014.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-114942-14), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-114942—
14), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically

via the Federal eRulemaking Portal at
http://www.regulations.gov (indicate
IRS and REG-114942-14).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Anand Desai at (202) 317-6939;
concerning submission of comments
and request for hearing,
Oluwafunmilayo (Funmi) Taylor at
(202) 317-6901 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 6038A and 6038C of the
Internal Revenue Code (Code).

Section 6038A generally requires
information reporting by a 25-percent
foreign-owned domestic corporation
with respect to certain transactions
between such a corporation and certain
related parties. Similarly, section 6038C
generally requires a foreign corporation
engaged in a trade or business within
the United States at any time during the
taxable year to report the information
described in section 6038A with respect
to certain transactions between such
corporation and certain related parties.

On June 19, 1991, the IRS and the
Treasury Department published in the
Federal Register (56 FR 28056) final
regulations (TD 8353, 1991-2 CB 402)
under section 6038A (1991 final
regulations). The 1991 final regulations
contained guidance under a number of
provisions including §§ 1.6038A-1 and
1.6038A-2 regarding information
reporting requirements under sections
6038A and 6038C and § 1.6038A—4
regarding the imposition of penalties for
failure to satisfy reporting requirements.
Section 1.6038A—-1(c)(1) defines a
reporting corporation as (i) a domestic
corporation that is 25-percent foreign-
owned; (ii) a foreign corporation that is
25-percent foreign-owned and engaged
in trade or business within the United
States; or (iii) after November 4, 1990,

a foreign corporation engaged in a trade
or business within the United States at
any time during a taxable year. Section
1.6038A-2(a)(1) generally requires a
reporting corporation to file a separate
annual information return on Form 5472
with respect to each related party with
which the reporting corporation has had
any reportable transaction during the
taxable year. Section 1.6038A—2(d) of
the 1991 regulations required a

reporting corporation to file Form 5472
with its income tax return for the
taxable year by the due date (including
extensions) of that return. Section
1.6038A—-2(d) of the 1991 final
regulations also required a reporting
corporation to file a duplicate Form
5472 with the Internal Revenue Service
Center in Philadelphia, PA (duplicate
filing requirement). Section 1.6038A—
2(e) of the 1991 final regulations
provided that if a reporting
corporation’s income tax return is not
timely filed, Form 5472 nonetheless was
required to be filed (with a duplicate to
the Internal Revenue Service Center in
Philadelphia, PA) at the service center
where the return is due (untimely filed
return provision).

On February 9, 2004, the IRS and the
Treasury Department published in the
Federal Register (69 FR 5931) final
regulations and temporary regulations
(2004 temporary regulations) (TD 9113,
2004—1 CB 524) under section 6038A
regarding the duplicate filing
requirement. The text of the 2004
temporary regulations also served as the
text of proposed regulations (REG—
167217-03, 2004—1 CB 540) set forth in
the proposed rules section of the same
issue of the Federal Register (69 FR
5940-01) (2004 proposed regulations).
The 2004 temporary regulations
provided that the duplicate filing
requirement of § 1.6038A-2(d) is
satisfied if Form 5472 is timely filed
electronically (electronic filing
provision). The 2004 temporary
regulations did not add a conforming
electronic filing provision to § 1.6038A—
2(e) (containing the untimely filed
return provision) because the electronic
filing of Form 5472 other than as an
attachment to an electronically filed
income tax return was not technically
possible when the 2004 temporary
regulations were published. On
September 15, 2004, the IRS and the
Treasury Department published in the
Federal Register (69 FR 55499-02) final
regulations (TD 9161, 2004—2 CB 704)
that adopted the 2004 proposed
regulations without change. TD 9161
also removed the text of the 2004
temporary regulations.

As a result of advances in electronic
processing and data collection in the
IRS, the duplicate filing requirement
contained in § 1.6038A—-2(d) was no
longer necessary. Accordingly, on June
10, 2011, temporary regulations (TD
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9529, 2011-30 IRB 57) (2011 temporary
regulations) under sections 6038A and
6038C were published in the Federal
Register (76 FR 33997). On the same
day, a notice of proposed rulemaking
(REG-101352-11, 2011-30 IRB 75)
(2011 proposed regulations) was
published by cross-reference to the 2011
temporary regulations in the Federal
Register (76 FR 34019). The 2011
temporary regulations provided that
duplicate filing of Form 5472 will no
longer be required regardless of whether
the reporting corporation files a paper or
an electronic income tax return. The
2011 temporary regulations
implemented this change by removing
the duplicate filing requirement and the
electronic filing provision. As a result,
the only remaining provision in the
regulation for filing Form 5472
separately from the filer’s income tax
return is the untimely filed return
provision contained in § 1.6038A—-2T(e)
of the 2011 temporary regulations
(which are being finalized
contemporaneous with the proposal of
these regulations).

Section 1.6038A—4(a) provides that if
a reporting corporation fails to furnish
the information described in § 1.6038A—
2 within the time and manner
prescribed in § 1.6038A-2(d) and (e), an
initial penalty of $10,000 (with possible
additional penalties for continued
failure) shall be assessed for each
taxable year and for each related party
with respect to which the failure occurs
(subject to reasonable cause).

A Treasury decision is being
published in this issue of the Federal
Register that adopts the 2011 proposed
regulations without substantive change
as final regulations and removes the
corresponding 2011 temporary
regulations. These proposed regulations
propose new changes to the final
regulations under §§ 1.6038A-2 and
1.6038A—4.

Explanation of Provisions

A. In General

As explained in the Background
section, the only remaining provision
for filing a Form 5472 separately from
the filer’s income tax return is the
untimely filed return provision
contained in § 1.6038A—2(e) of the final
regulations. With the benefit of
experience, the IRS and the Treasury
Department believe that the untimely
filed return provision is not conducive
to efficient tax administration. More
specifically, the method for filing a
Form 5472 should not differ from the
method (and penalties) applicable to
U.S. persons that have similar
international reporting obligations, for

example, the requirement to file (i)
Form 5471, “Information Return of U.S.
Persons With Respect to Certain Foreign
Corporations,” in the case of U.S.
persons that control certain foreign
corporations, and (ii) Form 8865,
“Return of U.S. Persons With Respect to
Certain Foreign Partnerships,” in the
case of U.S. persons that control certain
foreign partnerships. Those forms must
be filed with the filer’s income tax
return for the taxable year by the due
date (including extensions) of the
return, and there is no provision
equivalent to the untimely filed return
provision under § 1.6038A—2T/(e) of the
2011 temporary regulations that would
require or permit separate filing of those
forms. See §§1.6038-2(i) and 1.6038—
3(i)(1). Accordingly, it is proposed that
the untimely filed return provision
contained in § 1.6038A-2(e) be
removed.

Corresponding amendments are
proposed to § 1.6038A—4 to update a
cross-reference and delete an obsolete
reference to prior internal organization
of the IRS, and to § 1.6038A—1(n)(2) and
(3) with respect to proposed effective
dates of §§1.6038A—2 and 1.6038A—4.

B. Proposed Effective/Applicability Date

These regulations are proposed to
apply to taxable years ending on or after
the date of publication of the Treasury
decision adopting these rules as final
regulations in the Federal Register. See
§1.6038A—1(n)(2) and (3).

Special Analyses

It has been determined that these
proposed regulations are not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking has
been submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The IRS

and the Treasury Department request
comments on all aspects of these
proposed regulations. All comments
will be available at www.regulations.gov
or upon request. A public hearing will
be scheduled if requested in writing by
any person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting information

The principal author of these
proposed regulations is Anand Desali,
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.6038A—1 is amended
by revising the third sentence of, and
adding a new fourth sentence to,
paragraph (n)(2), and adding a third
sentence to paragraph (n)(3), to read as
follows:

§1.6038A-1 General requirements and
definitions.
* * * * *

(n) * * %

(2) Section 1.6038A-2. * * * Section
1.6038A-2(d) applies for taxable years
ending on or after June 10, 2011. For
taxable years ending on or after June 10,
2011, but before the date of publication
of the Treasury decision adopting these
rules as final regulations in the Federal
Register, see § 1.6038A—2(e) as
contained in 26 CFR part 1 revised as of
April 1, 2014. * * *

(3) Section 1.6038A-4. * * * For
taxable years ending before the date of
publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register, see § 1.6038A—
4(a)(1) as contained in 26 CFR part 1
revised as of April 1, 2014.

* * * * *

§1.6038A—2(e) [Removed].

m Par. 3. Section 1.6038A-2 is amended
by removing paragraph (e).
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m Par. 4. Section 1.6038A—4 is amended
by revising paragraph (a)(1) to read as
follows:

§1.6038A—-4 Monetary penalty.

(a) * % %

(1) In general. If a reporting
corporation fails to furnish the
information described in § 1.6038A—2
within the time and manner prescribed
in §1.6038A-2(d), fails to maintain or
cause another to maintain records as
required by § 1.6038A-3, or (in the case
of records maintained outside the
United States) fails to meet the non-U.S.
record maintenance requirements
within the applicable time prescribed in
§ 1.6038A-3(f), a penalty of $10,000
shall be assessed for each taxable year
with respect to which such failure
occurs. The filing of a substantially
incomplete Form 5472 constitutes a
failure to file Form 5472. Where,
however, the information described in
§1.6038A-2(b)(3) through (5) is not
required to be reported, a Form 5472
filed without such information is not a
substantially incomplete Form 5472.

* * * * *

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2014-13254 Filed 6-5-14; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1990-0011; FRL-9911-
79-Region 4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the B&B Chemical Co., Inc
Superfund Site

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule; notice of intent.

SUMMARY: The Environmental Protection
Agency (EPA) Region 4 is issuing a
Notice of Intent to Delete the B&B
Chemical Co., Inc. Superfund Site (Site)
located in Miami-Dade County, Florida,
from the National Priorities List (NPL)
and requests public comments on this
proposed action. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and

the State of Florida, through the Florida
Department of Environmental Protection
(FDEP), have determined that all
appropriate response actions under
CERCLA, other than pavement
maintenance and five-year reviews,
have been completed. However, this
deletion does not preclude future
actions under Superfund.

DATES: Comments must be received by
July 7, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1990-0011, by one of the
following methods:

e http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

o Web site: www.epa.gov/region4/
waste/sf/enforce.htm.

o Email: johnston.shelby@epa.gov.

e Fax:(404) 562—8287, Attention:
Shelby Johnston.

e Mail: Shelby Johnston, Remedial
Project Manager, Superfund Remedial
Section D, Superfund Remedial Branch,
Superfund Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW., Atlanta, Georgia 30303—
8960.

e Hand Delivery: U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW., Atlanta, Georgia 30303—
8960. Such deliveries are only accepted
during the Docket’s normal hours of
operation and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1990—
0011. EPA’s policy is that all comments
received will be included in the public
Docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public Docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your

name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the Docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statue. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available Docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:
U.S. EPA Record Center, attn: Mr.
Ronald Saskowski, Atlanta Federal
Center, 61 Forsyth Street SW., Atlanta,
Georgia 30303—-8960, Phone: (404) 562—
8862, Hours 8 a.m.—4 p.m., Monday
through Friday by appointment only; or,
John F. Kennedy Library, 190 West 49th
Street, Hialeah, Florida 33012, Phone:
305-821-2700, Hours 12 p.m.—8 p.m.,
Monday through Thursday, 9 a.m.—5
p.m. Saturday.

FOR FURTHER INFORMATION CONTACT:
Shelby Johnston, Remedial Project
Manager, Superfund Remedial Section
D, Superfund Remedial Branch,
Superfund Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW., Atlanta, Georgia 30303—
8960, 404—562—-8287, email:
johnston.shelby@epa.gov.
SUPPLEMENTARY INFORMATION:

In the “Rules and Regulations”
Section of today’s Federal Register, EPA
is publishing a direct final Notice of
Deletion of B&B Chemicals Superfund
Site without prior Notice of Intent to
Delete because The Agency views this
as a noncontroversial revision and
anticipate no adverse comment. We
have explained our reasons for this
deletion in the preamble to the direct
final Notice of Deletion, and those
reasons are incorporated herein. If the
EPA receives no adverse comment(s) on
this deletion action, the Agency will not
take further action on this Notice of
Intent to Delete. If adverse comment(s)
are reviewed, the EPA will withdraw
the direct final Notice of Deletion, and
it will not take effect. The EPA will, as
appropriate, address all public
comments in a subsequent final Notice
of Deletion based on this Notice of
Intent to Delete. The EPA will not
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