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ACTION: Final rule.

SUMMARY: This final rule addresses
various requirements applicable to
health insurance issuers, Affordable
Insurance Exchanges (‘“Exchanges”),
Navigators, non-Navigator assistance
personnel, and other entities under the
Patient Protection and Affordable Care
Act and the Health Care and Education
Reconciliation Act of 2010 (collectively
referred to as the Affordable Care Act).
Specifically, the rule establishes
standards related to product
discontinuation and renewal, quality
reporting, non-discrimination standards,
minimum certification standards and
responsibilities of qualified health plan
(QHP) issuers, the Small Business
Health Options Program, and
enforcement remedies in Federally-
facilitated Exchanges. It also finalizes: A
modification of HHS’s allocation of
reinsurance collections if those
collections do not meet our projections;
certain changes to allowable
administrative expenses in the risk
corridors calculation; modifications to
the way we calculate the annual limit
on cost sharing so that we round this
parameter down to the nearest $50
increment; an approach to index the
required contribution used to determine
eligibility for an exemption from the
shared responsibility payment under
section 5000A of the Internal Revenue
Code; grounds for imposing civil money
penalties on persons who provide false
or fraudulent information to the
Exchange and on persons who
improperly use or disclose information;
updated standards for the consumer
assistance programs; standards related
to the opt-out provisions for self-funded,
non-Federal governmental plans and
related to the individual market
provisions under the Health Insurance
Portability and Accountability Act of
1996 including excepted benefits;
standards regarding how enrollees may
request access to non-formulary drugs
under exigent circumstances;
amendments to Exchange appeals

standards and coverage enrollment and
termination standards; and time-limited
adjustments to the standards relating to
the medical loss ratio (MLR) program.
The majority of the provisions in this
rule are being finalized as proposed.
DATES: This rule is effective July 28,
2014 except for amendments to 45 CFR
155.705 which are effective May 27,
2014.

FOR FURTHER INFORMATION CONTACT: For
general matters and matters related to
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discrimination standards, and
Navigator, non-Navigator assistance
personnel, and certified application
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Beckmann, (301) 492—-4328.

For matters related to civil money
penalties for noncompliant consumer
assistance entities, under Part 155,
subpart C: Emily Ames, (301) 492—4246.

For matters related to enrollment of a
qualified individual, under Part 155,
subpart E: Jack Lavelle, (410) 786—0639.

For matters related to civil money
penalties for false or fraudulent
information or improper use of
information, under Part 155, subpart C;
exemptions under Part 155, subparts D
and G, and matters related to eligibility
appeals, under Part 155, subparts F and
H: Christine Hammer, (301) 492—4431.

For matters related to special
enrollment periods under Part 155,
Subpart E: Spencer Manasse, (301) 492—
5141.

For matters related to the Small
Business Health Options Program,
under Part 155, subpart H: Christelle
Jang, (410) 786—8438.

For matters related to the required
contribution percentage for affordability
exemptions, under Part 155, subpart G:
Ariel Novick, (301) 492—4309.

For matters related to cost sharing,
under Part 156, subpart B: Pat Meisol,
(410) 786-1917.

For matters related to quality
standards, under Parts 155 and 156:
Nidhi Singh Shah, (301) 492-5110.

For matters related to enforcement
remedies, under Part 156: Cindy Yen,
(301) 492-5142.

For matters related to minimum
essential coverage, under Part 156,
subpart G: Cam Clemmons, (410) 786—
1565.

For all other matters related to Parts
155 and 156: Leigha Basini, (301) 492—
4380.

For matters related to the medical loss
ratio program, under Part 158: Julie
McCune, (301) 492—4196.
SUPPLEMENTARY INFORMATION:

Electronic Access

This Federal Register document is
also available from the Federal Register
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1. Executive Summary

Since January 1, 2014, qualified

individuals and small employers have
been able to obtain private health
insurance through Affordable Insurance
Exchanges, or “Exchanges” (also known
as Health Insurance Marketplaces, or
“Marketplaces’).? The Exchanges

1The word “Exchanges” refers to both State
Exchanges, also called State-based Exchanges, and
Federally-facilitated Exchanges (FFEs). In this final
rule, we use the terms ““State Exchange” or “FFE”
when we are referring to a particular type of
Exchange. When we refer to “FFEs,” we are also

Continued
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provide competitive marketplaces
where individuals and small employers
can compare available private health
insurance options on the basis of price,
quality, and other factors. The
Exchanges help enhance competition in
the health insurance market, improve
choice of affordable health insurance,
and give small businesses the same
purchasing power as large businesses.

Individuals who enroll in QHPs
through individual market Exchanges
may be eligible to receive premium tax
credits to make health insurance
purchased through an Exchange more
affordable and cost-sharing reductions
(CSRs) that lower out-of-pocket
expenses for health care services. The
premium tax credits, combined with the
new insurance reforms, have
significantly increased the number of
individuals with health insurance
coverage. The premium stabilization
programs—risk adjustment, reinsurance,
and risk corridors—protect against
adverse selection in the newly enrolled
population. These programs, in
combination with the MLR program and
market reforms extending guaranteed
availability (also known as guaranteed
issue) protections, prohibiting the use of
factors such as health status, medical
history, gender, and industry of
employment to set premium rates, will
help to ensure that every American has
access to high quality, affordable health
insurance.

This final rule addresses various
requirements applicable to health
insurance issuers, Exchanges,
Navigators, non-Navigator assistance
personnel, and other entities under the
Affordable Care Act. Specifically, the
rule establishes standards related to
product discontinuation and renewal,
quality reporting, non-discrimination
standards, minimum certification
standards and responsibilities of QHP
issuers, the Small Business Health
Options Program (SHOP), and
enforcement remedies in Federally-
facilitated Exchanges (FFEs). It also
finalizes: A modification of HHS’s
allocation of reinsurance collections if
those collections do not meet our
projections; certain changes to allowable
administrative expenses in the risk
corridors calculation; modifications to
the way we calculate the annual limit
on cost sharing so that we round this
parameter down to the nearest $50
increment; an approach to indexing the
required contribution used to determine
eligibility for an exemption from the
shared responsibility payment under
section 5000A of the Internal Revenue

referring to State Partnership Exchanges, which are
a form of FFEs.

Code; grounds for imposing CMPs on
persons who provide false or fraudulent
information to the Exchange and on
persons who improperly use or disclose
information; updated standards for
Exchange consumer assistance
programs; standards related to the opt-
out provisions for self-funded, non-
Federal governmental plans and related
to the individual market provisions
under the Health Insurance Portability
and Accountability Act of 1996
(HIPAA); amendments to Exchange
appeals standards and coverage
enrollment and termination standards;
and time-limited adjustments to the
standards relating to the MLR program.

Product Discontinuance and Uniform
Modification of Coverage Exceptions to
Guaranteed Renewability Requirements:
Under sections 2702 and 2703 of the
Public Health Service Act (PHS Act), as
added by the Affordable Care Act,
health insurance issuers in the group
and individual markets must guarantee
the availability and renewability of
coverage unless an exception applies. In
this final rule, we establish criteria for
determining when modifications made
by an issuer to the health insurance
coverage for a product would and would
not constitute the discontinuation of an
existing product and the creation of a
new product. The same criteria would
apply to determine whether the rate
filing is subject to submission and
review under 45 CFR part 154. We also
direct that issuers use standard
consumer notices in a format designated
by the Secretary when discontinuing or
renewing a product in the group or
individual market. Additionally, we
clarify that the guaranteed availability
and renewability requirements should
not be construed to supersede other
provisions of Federal law in certain
circumstances.

Conforming Changes to Individual
Market Provisions: Sections 2741
through 2744 of the PHS Act were
added by HIPAA to improve the
portability and continuity of coverage in
the individual health insurance market.
These provisions are implemented
through regulations in 45 CFR part 148.
In this final rule, we amend the
individual market provisions in Part 148
to reflect the amendments made by the
Affordable Care Act. These amendments
are for clarity only.

Fixed Indemnity Insurance in the
Individual Market: Consistent with
previously released guidance, we amend
the criteria for fixed indemnity
insurance to be treated as an excepted
benefit in the individual health

insurance market.2 The amendments
eliminate the requirement that
individual fixed indemnity insurance
must pay on a per-period basis (as
opposed to a per-service basis), and
require on a prospective basis, among
other things, that it be sold only to
individuals who have other health
coverage that is minimum essential
coverage to be considered an excepted
benefit.

HIPAA Opt-Out for Self-Funded, Non-
Federal Governmental Plans: Prior to
enactment of the Affordable Care Act,
sponsors of self-funded, non-Federal
governmental plans were permitted to
elect to exempt those plans from (“opt
out of”’) certain provisions of title XXVII
of the PHS Act. Consistent with
previously released guidance, we
finalize amendments to the non-Federal
governmental plan regulations (45 CFR
146.180) to reflect the amendments
made by the Affordable Care Act to
these provisions, with clarifications
specifying that, in the case of a plan
sponsor submitting opt-out elections for
more than one collectively bargained
health plan, each such plan must be
listed in the opt-out election, and in the
case of a plan sponsor submitting opt-
out elections for group health plans that
are not subject to a collective bargaining
agreement, the sponsor must submit
separate election documents for each
such plan.3

Essential Health Benefits (EHB)
Prescription Drug Coverage: Under 45
CFR 156.122(c), a plan providing EHB
must have procedures in place that
allow an enrollee to request and gain
access to a clinically appropriate drug
not covered by the plan. In this final
rule, we are revising paragraph (c) to
require that the plan’s procedures
include an expedited process for exigent
circumstances that requires the health
plan to make its coverage determination
within no more than 24 hours after it
receives the request and that requires
the health plan to provide the drug for
the duration of the exigency.

Premium Stabilization Programs: The
Affordable Care Act establishes three
premium stabilization programs—risk
adjustment, reinsurance, and risk

2FAQs about Affordable Care Act
Implementation (Part XVIII) and Mental Health
Parity Implementation, Q11 (January 9, 2014).
Available at: http://www.cms.gov/CCIIO/Resources/
Fact-Sheets-and-FAQs/AffordableCareAct
implementation_faqs18.html and http://
www.dol.gov/ebsa/faqs/faq-AffordableCare
Act18.html.

3 Amendments to the HIPAA opt-out provision
(formerly section 2721(b)(2) of the Public Health
Service Act) made by the Affordable Care Act
(September 21, 2010). Available at: http://
www.cms.gov/CCIIO/Resources/Files/Downloads/
opt_out_memo.pdf.
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corridors—to protect against adverse
selection. The Affordable Care Act
directs that a permanent risk adjustment
program be established in each State to
mitigate the impacts of possible adverse
selection and stabilize premiums in the
individual and small group markets as
and after insurance market reforms are
implemented. The Affordable Care Act
also directs that a transitional
reinsurance program be established in
each State to help stabilize premiums by
helping to pay the cost of treating high-
cost enrollees in the individual market
from 2014 through 2016. The Affordable
Care Act directs the Secretary to
establish and administer a temporary
risk corridors program. In this final rule,
we modify and finalize our proposal to
allocate contributions collected under
that program in the event of a shortfall
in collections. In that event, we will
allocate reinsurance contributions first
to the reinsurance payment pool, and
second to administrative expenses and
the U.S. Treasury. We also finalize the
proposal, unchanged, to increase the
ceiling on allowable administrative
costs and the floor on profits by 2
percent in the risk corridors calculation
to account for uncertainty and changes
in the market prior to and during benefit
year 2015.

Exchange Establishment and QHP
Issuer Standards: The rule amends
oversight standards regarding QHP
decertification and CMPs. It also directs
that QHP issuers provide enrollees with
an annual notice of coverage changes.
This rule creates a process for survey
vendors to appeal an HHS decision not
to approve its application to become an
enrollee satisfaction survey (ESS)
vendor, as well as standards for
revoking HHS-approval of ESS vendors.
Finally, it establishes standards for the
ESS and quality rating system (QRS)
related to the display of such
information by Exchanges and the
submission of validated data by QHP
issuers.

We align the start of employer
election periods in FF—-SHOPs for plan
years beginning in 2015 with the start of
open enrollment in the corresponding
individual market Exchange for the
2015 benefit year and, in all SHOPs,
eliminate the 30-day minimum time
frames for the employer and employee
annual election periods. We also allow
State Insurance Commissioners the
opportunity to recommend that, in
2015, a SHOP not provide employers
with the option of selecting a level of
coverage as described in section
1302(d)(1) of the Affordable Care Act
and making all QHPs at that level of
coverage available to their employees if
the commissioner can adequately

explain that it is his or her expert
judgment, based on a documented
assessment of the full landscape of the
small group market in his or her State,
that not implementing employee choice
would be in the best interest of small
employers and their employees and
dependents, given the likelihood that
implementing employee choice would
cause issuers to price products and
plans higher in 2015 due to the issuers’
beliefs about adverse selection. We
allow the opportunity for a person
appealing a determination of SHOP
eligibility to withdraw an appeal by
telephone, if the appeals entity is
capable of accepting telephonic
signatures.

Civil Money Penalties for False
Information or Improper Use of
Information: The final rule specifies the
grounds for imposing CMPs on persons
who provide false or fraudulent
information to the Exchange and on
persons who use or disclose information
in violation of section 1411(g) of the
Affordable Care Act. The grounds for
imposing a penalty include: Negligent
failure to provide correct information,
knowing and willful provision of false
or fraudulent information, and knowing
and willful use or disclosure of
information in violation of section
1411(g). This section specifies the
factors used to determine the amount of
the CMP to be imposed against a person.
The section also provides for the
requirements for notices which must be
provided to a person if HHS proposes to
impose a CMP, and the processes a
person may follow should the person
wish to challenge HHS’ determination
that a CMP should be imposed,
including a process pursuant to which
a person may request a hearing before
an administrative law judge. We also
amend current privacy and security
regulations at 45 CFR 155.260 to
reference the new CMP provisions
associated with knowingly and willfully
using or disclosing information in
violation of section 1411(g) of the
Affordable Care Act.

Civil Money Penalties for Consumer
Assistance Entities: The final rule
provides that HHS may impose CMPs
against Navigators, non-Navigator
assistance personnel, certified
application counselor designated
organizations, and certified application
counselors in FFEs, if these entities and/
or individuals violate Federal
requirements applicable to their
activities.

Navigator, Non-Navigator Assistance
Personnel, and Certified Application
Counselor Program Standards: In this
final rule, we specify certain types of
State laws applicable to Navigators,

non-Navigator assistance personnel, and
certified application counselors that
HHS considers to prevent the
application of the provisions of title I of
the Affordable Care Act within the
meaning of section 1321(d) of the
Affordable Care Act. We also make
several changes to update the standards
applicable to these consumer assistance
entities and individuals, such as
prohibiting them from specified
marketing or solicitation activities. We
require Navigators and non-Navigator
assistance personnel to obtain
authorization before accessing a
consumer’s personally identifiable
information and to prohibit them from
charging consumers for their services.
We also require that certified
application counselors be recertified on
at least an annual basis, and prohibit
certified application counselors and
certified application counselor
designated organizations from receiving
consideration, directly or indirectly,
from health insurance issuers or stop
loss insurance issuers in connection
with the enrollment of consumers in
QHPs or non-QHPs. We further provide
that, in specific circumstances, certified
application counselor designated
organizations can serve targeted
populations without violating the broad
non-discrimination requirement related
to Exchange functions.

Indexing of Cost-Sharing
Requirements: Under §§ 156.130(a) and
156.130(b), the annual limitation on cost
sharing and the annual limitation on
deductibles in the small group market
for years after 2014 are to be indexed by
the premium adjustment percentage. We
established our methodology for
calculating the premium adjustment
percentage in the 2015 Payment Notice.
In this final rule, we provide for the
annual limitation on cost sharing to be
updated based on the premium
adjustment percentage by rounding
down to the nearest $50 increment. We
are eliminating the annual limit on
deductibles for small group plans,
consistent with the Protecting Access to
Medicare Act of 2014 (Pub. L. 113-93),
which was signed into law on April 1,
2014.

Required Contribution Percentage:
Under section 5000A of the Code, an
applicable individual must maintain
minimum essential coverage for each
month, qualify for an exemption, or
make a shared responsibility payment.
An individual may qualify for an
exemption from the shared
responsibility payment if the amount
that he or she would be required to pay
towards minimum essential coverage
(required contribution) exceeds a
particular percentage (the required



30244

Federal Register/Vol. 79, No. 101/ Tuesday, May 27, 2014 /Rules and Regulations

contribution percentage) of his or her
household income. Under section
5000A of the Code, the required
contribution percentage for 2014 is 8
percent, and for each plan year
beginning in a calendar year after 2014,
the percentage, as determined by the
Secretary of Health and Human Services
(the Secretary), that reflects the excess
of the rate of premium growth between
the preceding calendar year and 2013
over the rate of income growth for the
same period. In the preamble to this
final rule, we establish a methodology
for determining the percentage
reflecting the excess of the rate of
premium growth over the rate of income
growth for plan years after 2014. We
also establish a required contribution
percentage for 2015 of 8.05 percent. For
calendar years after 2015, the required
contribution percentage will be
published in the annual HHS notice of
benefit and payment parameters.

Eligibility Appeals: The rule amends
standards related to eligibility appeals
provisions in subparts F and H of Part
155. To facilitate the efficient
conclusion of an appeal at the request
of the appellant, we amend the
withdrawal procedure to permit
withdrawals made via telephonic
signature.

Minimum Essential Coverage: We
clarify that entities other than plan
sponsors (for example, issuers) can
apply for their coverage to be recognized
as minimum essential coverage,
pursuant to the process outlined in 45
CFR 156.604 and guidance thereunder.

Medical Loss Ratio: The MLR program
created pursuant to the Affordable Care
Act generally requires issuers to rebate
a portion of premiums if their MLR fails
to meet the applicable MLR standard in
a State and market for the applicable
reporting year. An issuer’s MLR is the
ratio of claims plus quality
improvement activities to premium
revenue, with the premium adjusted by
the amounts paid for taxes, licensing
and regulatory fees, and the premium
stabilization programs. On December 1,
2010, we published an interim final rule
entitled ‘“Health Insurance Issuers
Implementing Medical Loss Ratio (MLR)
Requirements under the Patient
Protection and Affordable Care Act” (75
FR 74864), which established standards
for the MLR program. Since then, we
have made several revisions and
technical corrections to those rules. In
this final rule, we modify the timeframe
for which issuers can include their ICD—
10 conversion costs in their MLR
calculation. We also modify the
regulation to clarify how issuers would
calculate MLRs and rebates in States
that require the individual and small

group markets to be merged. We note
that the standards for ICD-10
conversion costs and merged markets
also apply to the risk corridors program.
Further, we modify the regulation to
account for the special circumstances of
the issuers affected by the HHS
transitional policy and the issuers
impacted by systems challenges during
the implementation of the Exchanges.

II. Background

A. Legislative Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010. The Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152), which amended and
revised several provisions of the Patient
Protection and Affordable Care Act, was
enacted on March 30, 2010. In this final
rule, we refer to the two statutes
collectively as the ““Affordable Care
Act.”

The Affordable Care Act reorganizes,
amends, and adds to the provisions of
title XXVII of the PHS Act relating to
group health plans and health insurance
issuers in the group and individual
markets.

Section 1201 of the Affordable Care
Act added sections 2702 and 2703 of the
PHS Act. Section 2702 of the PHS Act
generally requires an issuer that offers
health insurance coverage in the
individual or group market in a State to
offer coverage to and accept every
individual or employer in the State that
applies for such coverage. Section 2703
of the PHS Act generally requires an
issuer to renew or continue in force
coverage in the group or individual
market at the option of the plan sponsor
or the individual.

Prior to enactment of the Affordable
Care Act, HIPAA amended the PHS Act
to improve access to individual health
insurance coverage for certain eligible
individuals who previously had group
coverage, and to guarantee the
renewability of all coverage in the
individual market. These reforms were
added as sections 2741 through 2744 of
the PHS Act.

HIPAA also added PHS Act
provisions permitting sponsors of self-
funded, non-Federal governmental
plans to elect to exempt those plans
from (“‘opt out of”’) certain provisions of
title XXVII of the PHS Act. This election
was authorized under section 2721(b)(2)
of the PHS Act, which is now
designated as section 2722(a)(2) of the
PHS Act by the Affordable Care Act.

Section 2718 of the PHS Act, as added
by the Affordable Care Act, generally
requires health insurance issuers to
submit an annual MLR report to HHS

and provide rebates to consumers if they
do not achieve specified MLRs.

Sections 2722 and 2763 of the PHS
Act, as implemented in 45 CFR
146.145(b) and 148.220, provide that the
requirements of parts A and B of title
XXVII of the PHS Act shall not apply to
any individual coverage or any group
health plan (or group health insurance
coverage) in relation to its provision of
excepted benefits. Excepted benefits are
described in section 2791(c) of the PHS
Act. One category of excepted benefits,
called “noncoordinated excepted
benefits,” includes coverage for only a
specified disease or illness, and hospital
indemnity or other fixed indemnity
insurance. Benefits in this category are
excepted only if they meet certain
conditions specified in the statute and
regulations.

Section 1302(b) requires the Secretary
to define EHB, including prescription
drugs.

Section 1302(c) of the Affordable Care
Act establishes an annual limitation on
cost sharing for 2014, and provides that
this limitation is to be increased for
each year after 2014 by the percentage
by which the average per capita
premium for health insurance coverage
in the United States for the preceding
year exceeds the average per capita
premium for 2013. Under section
1302(c), this limitation is to be rounded
to the next lowest multiple of $50.

Section 1311(b) of the Affordable Care
Act provides that each State has the
opportunity to establish an Exchange
that: (1) Facilitates the purchase of
insurance coverage by qualified
individuals through QHPs; (2) provides
for the establishment of a SHOP
designed to assist qualified employers
in the enrollment of their qualified
employees in QHPs; and (3) meets other
requirements specified in the Affordable
Care Act.

Section 1311(c)(3) of the Affordable
Care Act requires the Secretary to
develop a rating system to rate QHPs
offered through an Exchange on the
basis of quality and price. Section
1311(c)(4) of the Affordable Care Act
directs the Secretary to establish an ESS
system that would evaluate the level of
enrollee satisfaction of members in
QHPs offered through an Exchange, for
each QHP with more than 500 enrollees
in the previous year. Sections 1311(c)(3)
and 1311(c)(4) of the Affordable Care
Act further require an Exchange to
provide information to individuals and
employers from the rating and ESS
systems on the Exchange’s Web site. We
have already promulgated regulations in
45 CFR 155.200(d) that direct Exchanges
to oversee implementation of ESSs and
ratings of health care quality and
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outcomes, and 45 CFR 156.200(b)(5) 4
that directs QHP issuers that participate
in Exchanges to report health care
quality and outcomes information and
to implement an ESS consistent with
the Affordable Care Act.

Sections 1311(d)(4)(K) and 1311(i) of
the Affordable Care Act direct all
Exchanges to establish a Navigator
program.

Section 1312(a)(2) of the Affordable
Care Act provides that a qualified
employer may provide support for
coverage of employees under a QHP by
selecting any level of coverage under
section 1302(d) to be made available to
employees through a SHOP. Section
1312(a)(2) further provides that
employees of an employer who makes
such an election may choose to enroll in
a QHP that offers coverage at that level.

Section 1321(a) of the Affordable Care
Act provides authority for the Secretary
to establish standards and regulations to
implement the statutory requirements
related to Exchanges, QHPs and other
components of title I of the Affordable
Care Act. Section 1321(a)(1) directs the
Secretary to issue regulations that set
standards for meeting the requirements
of title I of the Affordable Care Act with
respect to, among other things, the
establishment and operation of
Exchanges. Section 1321(a)(2) requires
the Secretary to engage in consultation
to ensure balanced representation
among interested parties.

Section 1321 of the Affordable Care
Act provides for State flexibility in the
operation and enforcement of Exchanges
and related requirements. Section
1321(d) provides that nothing in title I
of the Affordable Care Act shall be
construed to preempt any State law that
does not prevent the application of title
I of the Affordable Care Act. Section
1311(k) specifies that Exchanges may
not establish rules that conflict with or
prevent the application of regulations
promulgated by the Secretary.

Section 1321(c)(1) requires the
Secretary of HHS (referred to throughout
this rule as the Secretary) to establish
and operate an FFE within States that
either: (1) Did not elect to establish an
Exchange; or (2) as determined by the
Secretary, did not have any required
Exchange operational by January 1,
2014.

Section 1321(c)(2) of the Affordable
Care Act provides that the provisions of
section 2723(b) of the PHS Act5 shall

4 Patient Protection and Affordable Care Act;
Establishment of Exchanges and Qualified Health
Plans; Exchange Standards for Employers; Final
Rule, 77 FR 18310 (Mar. 27, 2012) (to be codified
at 45 CFR parts 155, 156, & 157).

5 Section 1321(c) of the Affordable Care Act
erroneously cites to section 2736(b) of the PHS Act

apply to the enforcement under section
1321(c)(1) of requirements of section
1321(a)(1), without regard to any
limitation on the application of those
provisions to group health plans.
Section 2723(b) of the PHS Act
authorizes the Secretary to impose
CMPs as a means of enforcing the
individual and group market reforms
contained in Part A of title XXVII of the
PHS Act when, in the Secretary’s
determination, a State fails to
substantially enforce these provisions.

Section 1341 of the Affordable Care
Act requires the establishment of a
transitional reinsurance program in each
State to help pay the cost of treating
high-cost enrollees in the individual
market from 2014 through 2016. Section
1342 of the Affordable Care Act directs
the Secretary to establish a temporary
risk corridors program that provides for
the sharing in gains or losses resulting
from inaccurate rate setting from 2014
through 2016 between the Federal
government and certain participating
health plans. Section 1343 of the
Affordable Care Act establishes a
permanent risk adjustment program that
provides for payments to health
insurance issuers that attract higher-risk
populations, such as those with chronic
conditions, and charges issuers that
attract lower-risk populations thereby
reducing incentives for issuers to avoid
higher-risk enrollees.

Section 1411(f)(1) of the Affordable
Care Act provides that the Secretary, in
consultation with the Secretary of the
Treasury, the Secretary of Homeland
Security, and the Commissioner of
Social Security, shall establish
procedures by which the Secretary or
one of such other Federal officers hears
and makes decisions with respect to
appeals of any determination under
subsection (e) and redetermines
eligibility on a periodic basis in
appropriate circumstances. Section
1411(f)(2) of the Affordable Care Act
provides that the Secretary shall
establish a separate appeals process for
employers who are notified under
section 1411(e)(4)(C) of the Affordable
Care Act that the employer may be
liable for a tax imposed by section
4980H of the Internal Revenue Gode of
1986 (the Code) with respect to an
employee because of a determination
that the employer does not provide
minimum essential coverage through an
employer-sponsored plan or that the
employer does provide that coverage but

instead of 2723(b) of the PHS Act. This was clearly

a typographical error, and we have interpreted
section 1321(c) of the Affordable Care Act to
incorporate section 2723(b) of the PHS Act.

it is not affordable coverage with respect
to an employee.

Section 1411(h) of the Affordable Care
Act sets forth CMPs to which any
person may be subject if that person
provides inaccurate information as part
of an Exchange application or
improperly uses or discloses an
applicant’s information.

Section 1501(b) of the Affordable Care
Act added section 5000A to the Code.
That section, as amended by the
TRICARE Affirmation Act of 2010 (Pub.
L. 111-159, 124 Stat. 1123) and Public
Law 111-173 (124 Stat. 1215), requires
nonexempt individuals to either
maintain minimum essential coverage
or make a shared responsibility payment
for each month beginning in 2014. It
also describes categories of individuals
who may qualify for an exemption from
the individual shared responsibility
payment. Section 1311(d)(4)(H) of the
Affordable Care Act specifies that the
Exchange will, subject to section 1411 of
the Affordable Care Act, grant
certifications of exemption from the
individual shared responsibility
payment specified in section 5000A of
the Code. Standards relating to these
provisions were established in IRS
regulations titled, “Shared
Responsibility Payment for Not
Maintaining Minimum Essential
Coverage Final Rule,” published in the
August 30, 2013 Federal Register (78 FR
53646) and HHS regulations titled,
“Exchange Functions: Eligibility for
Exemptions; Miscellaneous Minimum
Essential Coverage Provisions Final
Rule,” published in the July 1, 2013
Federal Register (78 FR 39494).

B. Stakeholder Consultation and Input

HHS has consulted with stakeholders
on policies related to the operation of
Exchanges, including the SHOP and the
premium stabilization programs. HHS
has held a number of listening sessions
with consumers, providers, employers,
health plans, the actuarial community,
and State representatives to gather
public input. HHS consulted with
stakeholders through regular meetings
with the National Association of
Insurance Commissioners (NAIC),
regular contact with States through the
Exchange Establishment grant and
Exchange Blueprint approval processes,
technical health care quality
measurement experts, health care
survey development experts, and
meetings with Tribal leaders and
representatives, health insurance
issuers, trade groups, consumer
advocates, employers, and other
interested parties. In addition, HHS
received public comment on various
notices published in the Federal
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Register relating to health care quality
in the Exchanges,® enrollee experience
measures and domains,” and the QRS,
which provided valuable feedback on
quality reporting and quality rating
requirements.® We considered all of the
public input as we developed the
policies in this final rule.

C. Structure of Final Rule

The regulations outlined in this final
rule will be codified in 45 CFR parts
144, 146, 147, 148, 153, 154, 155, 156,
and 158. Part 144 outlines requirements
relating to health insurance coverage.
Part 146 outlines the group health
insurance market requirements of the
PHS Act added by HIPAA and other
statutes, including opt-out provisions
for sponsors of self-funded, non-Federal
governmental plans. Part 147 outlines
health insurance reform requirements
for the group and individual markets
added by the Affordable Care Act,
including standards related to
guaranteed availability and guaranteed
renewability of coverage. Part 148
outlines the individual health insurance
market requirements of the PHS Act
added by HIPAA and other statutes,
including standards related to
guaranteed availability with respect to
certain eligible individuals and
guaranteed renewability for all
individuals. Part 153 outlines standards
related to the reinsurance and risk
corridors programs. Part 154 outlines
standards related to the disclosure and
review of rate increases. Part 155
outlines standards related to the
operations and functions of an
Exchange, including standards related
to non-discrimination, accessibility, and
enforcement remedies; standards
applicable to the consumer assistance
functions performed by Navigators, non-
Navigator assistance personnel, and
certified application counselors;
standards related to eligibility appeals;
standards related to exemptions;
standards related to quality reporting;
and standards related to SHOP. Part 156
outlines health insurance issuer
responsibilities, including EHB
prescription drug standards; the
methodology for calculating the annual

6 Request for Information Regarding Health Care
Quality for Exchanges: http://www.gpo.gov/fdsys/
pkg/FR-2012-11-27/pdf/2012-28473.pdf.

7Request for Domains, Instruments, and
Measures for Development of a Standardized
Instrument for Use in Public Reporting of Enrollee
Satisfaction With Their Qualified Health Plan and
Exchange: http://www.gpo.gov/fdsys/pkg/FR-2012-
06-21/html/2012-15162.htm.

8 Patient Protection and Affordable Care Act;
Exchanges and Qualified Health Plans, Quality
Rating System (QRS) Framework, Measures and
Methodology; Notice with Comment, 78 FR 69418
(Nov. 19, 2013).

limit on cost-sharing for years after
2014; minimum certification standards;
standards for recognition of certain
types of coverage as minimum essential
coverage; quality standards for QHPs;
and other QHP issuer responsibilities.
Part 158 outlines standards related to
the MLR program, including standards
related to treatment of ICD-10
conversion costs, standards related to
adjustments for issuers affected by the
HHS transitional policy and issuers that
incurred costs due to the technical
issues during the implementation of the
Exchanges, and standards related to
MLR reporting and rebate calculations
in States with merged individual and
small group markets.

III. Provisions of the Proposed
Regulations and Analysis and
Responses to Public Comments

The proposed rule titled, ‘“Patient
Protection and Affordable Care Act;
Exchange and Insurance Market
Standards for 2015 and Beyond,” was
published in the Federal Register on
March 21, 2014 (79 FR 15808), with
comment period ending April 21, 2014
(referred to in this preamble as the
“proposed rule”). In total, we received
approximately 220 comments on the
proposed rule. Comments represented a
wide variety of stakeholders, including
but not limited to States, tribes, tribal
organizations, health plans, consumer
groups, employer groups, healthcare
providers, industry experts, and
members of the public.

Some comments were general public
comments on the Affordable Care Act
and the government’s role in health
care, but not specific to the proposed
rule. We have not addressed such
comments, and others that are not
directly related to the proposed rule,
because they are outside the scope of
this final rule.

In this final rule, we provide a
summary of each proposed provision, a
summary of and responses to the public
comments received, and the provisions
we are finalizing.

Comment: Some commenters were
concerned that the 30-day comment
period did not provided sufficient
opportunity for public review and
comment on the proposed rule. One
commenter stated that the proposed rule
included many distinct policy issues,
each of which should be addressed in
separate rulemaking.

Response: HHS provided a 30-day
comment period, which is consistent
with the Administrative Procedure Act
and the policy established by the
Assistant Secretary for Administration
(ASA) and the Office of Management
and Budget (OMB). Additionally, HHS

discussed nearly all of the proposed
policies in the preamble to the HHS
Notice of Benefit and Payment
Parameters for 2015 final rule published
on March 11, 2014 (79 FR 13744).° HHS
believes that interested stakeholders had
adequate opportunity to provide
comment on the policies established in
this final rule.

A. Part 144—Requirements Relating to
Health Insurance Coverage

Definitions of Product and Plan
(§144.103)

See the discussion in section III.C.1.b,
“Product Discontinuance and Uniform
Modification of Coverage Exceptions to
Guaranteed Renewability
Requirements.”

B. Part 146—Requirements for the
Group Health Insurance Market

1. HIPAA Opt-Out Provisions for Plan
Sponsors of Self-Funded, Non-Federal
Governmental Plans (§ 146.180)

We proposed to codify the
requirement that self-funded, non-
Federal governmental plans may no
longer elect to be exempt from (“opt out
of”’) requirements of title XXVII of the
PHS Act related to limitations on
preexisting condition exclusion periods;
requirements for special enrollment
periods; and prohibitions on health
status discrimination. Self-funded, non-
Federal governmental plans may,
however, continue to opt-out of
requirements related to benefits for
newborns and mothers; parity in mental
health and substance use disorder
benefits; required coverage for
reconstructive surgery following
mastectomies; and coverage of
dependent students on a medically
necessary leave of absence.

We also proposed to streamline the
submission process by requiring that
opt-out elections be submitted
electronically in a format specified by
the Secretary in guidance. We solicited
comment on these proposals, including
ways to improve the electronic
submission process.

The proposed rule provided a special
effective date for self-funded, non-
Federal governmental plans maintained
pursuant to a collective bargaining
agreement ratified before March 23,
2010 (the date of enactment of the
Affordable Care Act) that had opted out
of the requirement categories which are
no longer available for exemption.
These collectively bargained plans may
continue to be exempt from the

9 Patient Protection and Affordable Care Act; HHS
Notice of Benefit and Payment Parameters for 2015,
79 FR 13744 (March 11, 2014).
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requirements until the first plan year
following the expiration of such
agreement.

The effect of the Affordable Care Act
amendments on the HIPAA opt-out
provisions was discussed in previous
CMS guidance released on September
21, 2010.10

We noted that under the current
regulations, plan sponsors of
collectively bargained plans may submit
one opt-out election for all group health
plans subject to the same collective
bargaining agreement. We solicited
comment on whether the plan sponsor
in such circumstances should be
required to list all plans subject to the
agreement. We also solicited comment
on whether a single opt-out submission
should be permitted in the case of
multiple group health plans not subject
to collective bargaining.

Comment: One commenter supported
a requirement that plan sponsors of
collectively bargained plans must list in
their opt-out election all group health
plans subject to the collective
bargaining agreement.

Response: We establish this
requirement in new paragraph (b)(1)(ix)
of § 146.180. Sponsors of group health
plans not subject to collective
bargaining will continue to be required
to file a separate election for each group
health plan.

We solicited comments on whether
the regulation should be modified to
allow plan sponsors of multiple group
health plans not subject to collective
bargaining to submit one election for all
of its group health plans. We did not
receive any comments on this issue;
accordingly, we are adding regulation
text to clarify the current requirement
that a separate election must be filed for
each group health plan not subject to
collective bargaining.

We will continue to accept opt-out
elections via U.S. Mail or facsimile until
December 31, 2014. During this time,
opt-out elections will continue to be
accepted by mail to: Centers for
Medicare & Medicaid Services (CMS),
Center for Consumer Information and
Insurance Oversight (CCIIO), Attn:
HIPAA Opt-Out, 200 Independence
Avenue SW., Room 733H-02,
Washington, DC 20201. Elections may
also continue to be submitted via
facsimile at 301-492—-4462. For
elections submitted via U.S. mail, CMS
will continue to use the postmark on the
envelope in which the election is

10 Amendments to the HIPAA opt-out provision
(formerly section 2721(b)(2) of the Public Health
Service Act) made by the Affordable Care Act
(September 21, 2010). Available at: http://
www.cms.gov/CCIIO/Resources/Files/Downloads/
opt_out_memo.pdf.

submitted to determine that the election
is timely filed. If the latest filing date
falls on a Saturday, Sunday, or a State
or Federal holiday, CMS accepts a
postmark or a fax on the next business
day. Questions regarding the opt-out
process can be submitted to CMS at
HIPAAOptOut@cms.hhs.gov. CMS’s
Center for Consumer Information and
Insurance Oversight makes publicly
available on its Web site a list of self-
funded, non-Federal governmental
plans that have submitted an opt-out
election and the PHS Act provisions
subject to the election.1?

Summary of Regulatory Changes

We are finalizing the revisions
proposed in § 146.180 of the proposed
rule, with the following modifications.
In paragraph (b), we add paragraph
(b)(1)(ix) to state that, in the case of plan
sponsor submitting one opt-out election
for multiple group health plans subject
to the same collective bargaining
agreement, the opt-out election must list
each group health plan subject to the
agreement. Also in paragraph (b), we
add paragraph (b)(1)(x) to state that, in
the case of a plan sponsor submitting
more than one opt-out election for plans
that are not collectively bargained, a
separate opt-out election must be
submitted for each such plan. In
paragraph (c)(3), we delete the special
rule for timely filing with respect to opt
out elections submitted by U.S. mail,
and instead specify a special rule for
timely filing that applies to electronic
filings. The special rule indicates that,
if the latest filing date falls on a
Saturday, Sunday, or a State or Federal
holiday, CMS accepts filings submitted
the next business day.

C. Part 147—Health Insurance Reform
Requirements for the Group and
Individual Health Insurance Markets

Guaranteed Availability and Guaranteed
Renewability of Coverage (§§ 147.104
and 147.106)

a. No Effect on Other Laws

We proposed that nothing in the
guaranteed availability requirements
should be construed to require an issuer
to offer coverage where other Federal
laws operate to prohibit the issuance of
such coverage. Similarly, we proposed
that nothing in the guaranteed
renewability requirements should be
construed to require an issuer to renew
or continue in force coverage for which
continued eligibility would otherwise

11 See List of HIPAA Opt-Out Elections for Self-
Funded Non-Federal Governmental Plans.
Available at: http://www.cms.gov/CCIIO/Resources/
Forms-Reports-and-Other-Resources/Downloads/
hipaa-optout-nfgp-list-05-06-2014.pdf.

be prohibited under applicable Federal
law. We offered several examples of
statutory exceptions to the guaranteed
availability and renewability
requirements in the preamble to the
proposed rule (78 FR 15815-6), and
noted that only Federal law, not State
law, can create such exceptions. We
solicited comment on these
clarifications, as well as other
clarifications that may be helpful.

Additionally, we proposed a technical
correction in § 147.104(b)(1)(i) to delete
duplicate regulatory text added in
earlier rulemaking.2 We also proposed
other minor regulatory revisions in
paragraph (b)(1)(i) for clarity.

Comment: Some commenters
recommended the final rule enumerate
all current Federal prohibitions on the
sale of health insurance coverage that
would create exceptions to the
guaranteed availability and renewability
requirements.

Response: We believe it is neither
appropriate nor practical to outline
every specific exception to the
guaranteed availability and renewability
requirements and that a general rule of
construction provides sufficient
guidance to stakeholders.

Comment: One commenter sought
clarification on situations where issuers
offering coverage through an Exchange
can sell coverage to individuals who are
enrolled in Medicare and recommended
that HHS add additional questions
within the eligibility application to
prevent individuals from receiving
advance payments of the premium tax
credit (APTC) who are also enrolled in
Medicare.

Response: Section 1882(d)(3) of the
Social Security Act (the “Medicare anti-
duplication provision”) prohibits the
sale of an individual market insurance
policy that duplicates Medicare benefits
to anyone known to be entitled to
benefits under Part A (receiving free
Part A) or enrolled in Part B or Premium
Part A. This prohibition applies to
individual health insurance coverage
sold both through and outside an
Exchange. This final rule clarifies that
this prohibition creates an exception to
the guaranteed availability provision
where the prohibition would be violated
by a sale.

While the Medicare anti-duplication
provision prohibits the sale or issuance
of a policy, it does not provide for
discontinuance or non-renewal of a
policy already issued, such as when an
individual covered by an individual
market policy becomes covered by

12 Patient Protection and Affordable Care Act;
Maximizing January 1, 2014 Coverage
Opportunities, 78 FR 76212 (December 17, 2013).
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Medicare. As stated in the individual
market regulations at 45 CFR
148.122(b)(2), implementing the HIPAA
guaranteed renewability provision,
Medicare eligibility or entitlement is not
a basis for non-renewal or termination
of individual health insurance coverage.
For ease of reference we are adding

§ 147.106(g)(2) of this final rule, which
repeats the regulatory language in
§148.122(b)(2). We note, however, that
nothing in the Medicare anti-
duplication provision or the guaranteed
availability or renewability regulations
prohibits an issuer from coordinating
benefits under an individual health
insurance policy with Medicare benefits
in the case of a beneficiary. HHS will
consider including questions in the FFE
enrollment application to address this
issue.

Summary of Regulatory Changes

We are finalizing the proposed
provisions with the following
modification. We add § 147.106(g)(2) to
restate the standard under the HIPAA
guaranteed renewability regulations at
§ 148.122(b)(2) that Medicare eligibility
or entitlement is not a basis for non-
renewal or termination of an
individual’s health insurance coverage
in the individual market.

b. Product Discontinuance and Uniform
Modification of Coverage Exceptions to
Guaranteed Renewability Requirements

We proposed standards to define
whether certain modifications to
coverage constitute ‘“uniform
modifications” within the meaning of
the PHS Act. These provisions were
proposed in the guaranteed renewability
regulations at 45 CFR 146.152, 147.106,
and 148.122. Under the proposed rule,
they would apply to issuers offering
health insurance coverage in the group
and individual markets, including both
grandfathered and non-grandfathered
health plans.

Specifically, we proposed that a
modification made by an issuer solely
pursuant to applicable Federal or State
law would be considered a modification
of the same product, and offered several
examples of changes in response to
Federal law that would constitute a
modification of coverage.

We further proposed that if an issuer
makes changes to the health insurance
coverage for a product that are not
pursuant to applicable Federal or State
law, the modifications would also be
considered a uniform modification of
coverage if the resulting product meets
all of the following criteria:

e The product is offered by the same
health insurance issuer (within the

meaning of section 2791(b)(2) of the
PHS Act);

o The product is offered as the same
product type (for example, preferred
provider organization (PPO) or health
maintenance organization (HMO));

e The product covers a majority of the
same counties in its service area;

o The product has the same cost-
sharing structure, except for variation in
cost sharing solely related to changes in
cost and utilization of medical care, or
to maintain the same level of coverage
described in sections 1302(d) and (e) of
the Affordable Care Act (for example,
bronze, silver, gold, platinum or
catastrophic); and

o The product provides the same
covered benefits, except for changes in
benefits that cumulatively impact the
rate for the product by no more than 2
percent (not including changes required
by applicable Federal or State law).

These proposed criteria were intended
to provide flexibility for issuers to make
reasonable adjustments to coverage,
while ensuring predictability and
continuity for consumers and
minimizing unnecessary terminations of
coverage.

We proposed that States have
flexibility to apply additional criteria
that broaden the scope of what is
considered a uniform modification, but
that narrower State standards would be
preempted.

We also proposed to add a provision
in §147.106(e)(1) to restate the uniform
modification of coverage provision for
individual health insurance coverage
under § 148.122(g). This was proposed
for ease of reference and to facilitate
issuer compliance.

To provide clear information to
consumers and help ensure they
understand the changes and choices
available to them in the individual and
group markets, we proposed that issuers
provide standard notices in a form and
manner prescribed by the Secretary
when discontinuing or renewing
coverage. Contemporaneously with the
proposed rule, we released draft
standard notices that issuers would be
required to use in each of these
situations, and requested public
comment.?3 In the standard notices
guidance, we noted that States would
have the option of developing State-
required notices for issuers to use in
place of the Federal notices, if approved
by CMS. State notices approved for use

13 Standard Notices When Discontinuing or
Renewing a Particular Product in the Group or
Individual Market (March 14, 2014). Available at:
http://www.cms.gov/CCIIO/Resources/Regulations-
and-Guidance/Downloads/draft-discontinuance-
renewal-notices-03-14-14.pdf.

could not be modified in any way by the
issuer.

Finally, we stated that HHS or the
applicable State will review rate
increases for existing products that an
issuer withdrew and attempted to re-file
within a 12-month period as new
products in order to avoid rate review
as if they were simply renewed, if the
changes to the discontinued product do
not differ from the uniform modification
criteria outlined above. We indicated
that the same criteria set forth under the
guaranteed renewability standards will
be used to determine whether the re-
filed product is considered to be the
same ‘“product” for purposes of
determining whether the rate filing is
subject to submission and review under
45 CFR Part 154. We requested
comment on whether this clarification,
or a reference to the uniform
modification criteria, should be
incorporated into the rate review
regulations.

Comment: Some commenters
recommended the proposed uniform
modification of coverage provisions and
standard notice requirements not apply
in the large group market. They noted
that large employers are sophisticated
purchasers that typically negotiate
customized products for their
employees and that will receive little
value from these protections. One
commenter recommended the
requirements not apply to grandfathered
health plans, noting that grandfathered
plans are already, as part of the
requirements related to maintaining
grandfathered status, subject to
restrictions on benefit changes that
make the proposed provisions
unnecessary.

Response: We recognize that
purchasers in the large group market
have greater leverage than those in the
individual and small group markets.
The guaranteed renewability statute
contemplates these market differences
by placing the requirement that
modifications must be “consistent with
State law and effective on a uniform
basis”’ only on products in the
individual and small group markets, but
not on products in the large group
market.14 For these reasons, we do not
believe that the same interpretation,
providing additional protection of
renewability, is necessary in the large

14 The PHS Act guaranteed renewability sections
enacted under HIPAA, section 2712 for the group
market and 2742 for the individual market, both
include exceptions for uniform modifications of
coverage. We recognize that PHS Act section 2703
excludes reference in some paragraphs to the
individual market. However, we note that the
provisions of PHS Act section 2742 still apply, and
we believe that the uniform modification exception
is still applicable in the individual market.
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group market and are finalizing the
regulation to apply only to coverage in
the individual and small group markets.

We also note that, based on the
statutory language requiring the changes
to be “effective on a uniform basis,” we
are adding regulation text explicitly
stating that the interpretation of uniform
modification provided for in this rule
also requires that the modifications be
made uniformly.

Because the guaranteed renewability
statutes applicable to grandfathered
individual market policies and group
health insurance plans, PHS Act
sections 2742 and 2712, respectively,
use the same terms as the statute
enacted under the Affordable Care Act
at PHS Act section 2703, we decline to
interpret the requirements differently
for grandfathered plans. We note that in
proposing to amend § 146.152, we
unintentionally proposed to replace
paragraph (g) with the new paragraph
regarding notice of renewal of coverage,
rather than adding a new paragraph (h).
In this final rule, we correctly add the
new paragraph as paragraph (h).
Similarly, we note that in proposing to
amend § 148.122, we unintentionally
proposed to replace paragraph (h) with
the new paragraph regarding notice of
renewal of coverage, rather than adding
a new paragraph (i). In this final rule,
we correctly add the new paragraph as
paragraph (i).

Comment: The proposed rule
provided that coverage modifications
made ‘“‘solely pursuant to applicable
Federal or State law” would be
considered a uniform modification of
coverage. Some commenters requested
clarification that references to Federal or
State law also include Federal or State
regulations or guidance. Another
commenter urged HHS to allow issuers
to increase out-of-pocket maximums
based on annual index adjustments to
the annual limitation on cost sharing
without triggering a product
discontinuance.

Response: The regulation text of the
proposed rule specified that
modifications made “solely pursuant to
applicable Federal or State law” would
be considered uniform modifications of
coverage. We did not intend the word
“law” to limit the scope of this
provision to statutory requirements.
Therefore, we are modifying the
regulation text to explicitly state that,
for coverage modifications to meet this
standard, they must be made “solely
pursuant to applicable Federal or State
requirements.” Such requirements
could be based on statutes, rules,
regulations and any other applicable
authority imposing binding
requirements on issuers.

In response to the comment
addressing the example we provided in
the proposed rule of what would be
considered ‘“‘solely pursuant to
applicable Federal or State law,” we
also are adding language providing more
detail on what constitutes a
modification “made solely pursuant to
applicable Federal and State
requirements.” Specifically, the
modification must be made within a
reasonable time period after a Federal or
State requirement is imposed or
modified, and it must also be directly
related to the imposition or
modification of a Federal or State
requirement. For example, if State
legislation newly requires a minimum
level of benefits (for example, imposing
a new minimum visit limit on specific
benefits) reducing covered benefits to
meet the minimum requirement would
not be directly related to the new
requirement because the lesser coverage
of the benefit coverage was previously
permissible, and the modification did
not have to be made in order for the
issuer to comply with the State law.
Accordingly, the modification would
not be considered to have been “made
solely pursuant to”” the new
requirement. Such a modification would
have to meet the other criteria in the
final rule to be considered a uniform
modification of coverage.

Comment: We received comments
that requested clarification about
whether and how the guaranteed
renewability provisions apply to stand-
alone dental plans (SADPs).

Response: Pursuant to § 146.145(b)(3)
and § 148.220(b)(1), if an SADP is
provided under a separate policy,
certificate, or contract of insurance or is
otherwise not an integral part of a group
health plan, it would constitute
excepted benefits and, therefore,
generally would not be subject to the
requirements of the PHS Act, including
the guaranteed renewability
requirements.

However, in the 2015 Letter to Issuers
in the Federally-facilitated Marketplaces
(2015 Letter to Issuers),15 we indicated
that we will apply the guaranteed
renewability standards to determine
whether a plan offered in 2014 is the
same plan for purposes of recertifying
the plan for sale in 2015 through the
Federally-facilitated Exchange, and that
this standard would also apply to the
determination of whether SADPs are
being renewed for purposes of
recertification. This does not in any way

152015 Letter to Issuers in the Federally-
facilitated Marketplaces (March 14, 2014), available
at: http://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/2015-final-
issuer-letter-3-14-2014.pdf.

change the status of SADPs as excepted
benefits. We are merely using the
uniform modification standard for the
purpose of identifying SADPs that can
be recertified and renewed, rather than
certified as different plans from those
that were Exchange-certified in 2014.

In the 2015 Payment Notice, we
established the national annual limit on
cost sharing for the pediatric dental EHB
when offered through an SADP of $350
for one covered child and $700 for two
or more covered children. We
acknowledge that, given the change to
the annual limit on cost sharing, SADP
issuers may need to modify the cost
sharing of their currently certified plans
in order to meet the annual limit
established for implementation in 2015.

We interpret any uniform cost-sharing
changes made to conform to the new
national annual limit on cost sharing as
meeting the uniform modification
standard, because these modifications
would meet the requirements under
§147.106(e)(2) of this final rule, which
provides that, “modifications made
uniformly and solely pursuant to
applicable Federal or State requirements
are considered a uniform modification
of coverage.” We further note that the
general applicability of the annual
limitation on cost sharing, if applied to
all plans, would affect all consumers.

Therefore, we would consider an
SADP that is uniformly modified to
reduce its annual limitation on cost
sharing pursuant to the change in
regulations to meet the standards in
paragraph (e)(2) as being a renewal with
a uniform modification of the same plan
for the purposes of recertification.

Comment: Several commenters urged
HHS to more clearly distinguish
whether the proposed uniform
modification provisions would be
applied to “products” or “plans.”
Commenters explained that if our
proposed rule were interpreted to apply
to modifications made at the plan level,
issuers would be forced to discontinue
all plans associated with a product in
order to make any plan-level changes
(such as creating identical new plans to
reflect network pricing)—causing
significant market disruption and many
unnecessary terminations of coverage
for existing enrollees.

Response: We interpret the
guaranteed renewability provisions of
section 2703 of the PHS Act to apply at
the product-level. This statute, which
closely resembles the guaranteed
renewability statutes enacted under
HIPAA, uses the terms “health
insurance coverage,” which, as defined
at section 2791 of the PHS Act, means
“benefits consisting of medical care
(provided directly, through insurance or


http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2015-final-issuer-letter-3-14-2014.pdf
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2015-final-issuer-letter-3-14-2014.pdf
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reimbursement, or otherwise and
including items and services paid for as
medical care) under any hospital or
medical service policy or certificate,
hospital or medical service plan
contract, or health maintenance
organization contract offered by a health
insurance issuer.” We interpret the
references to “health insurance
coverage” throughout section 2703 of
the PHS Act to mean what is referred to
in the commercial health insurance
context as a health insurance “product.”

To clarify the application of these
provisions in response to the above
comments, we are codifying definitions
of “product” and “plan” for purposes of
this rule. Because similar language and
concepts apply in the guaranteed
availability statutes and regulations, we
will apply these definitions to those
regulations as well, by codifying the
definitions at § 144.103. These
definitions are adopted largely from the
Web portal and the rate review
regulations.

Under this final rule, for purposes of
guaranteed availability and guaranteed
renewability, the term “product” means
a discrete package of health insurance
coverage benefits that a health insurance
issuer offers using a particular product
network type (for example, health
maintenance organization (HMO),
preferred provider organization (PPO),
exclusive provider organization (EPO),
point of service (POS), or indemnity)
within a service area. This term
generally reflects the definition of
“health insurance coverage” in the PHS
Act, which primarily refers to a specific
contract of covered benefits, rather than
a specific level of cost-sharing
imposed.16

For purposes of guaranteed
availability and guaranteed
renewability, the term “plan” means,
with respect to an issuer and a product,
the pairing of the health insurance
coverage benefits under the product
with a particular level of coverage (as
described in sections 1302(d) and (e) of
the Affordable Care Act) and service
area. The combination of all plans
within a product constitutes the total
product that must be made available
under guaranteed availability and
renewed under guaranteed renewability
to anyone in the service area of the plan
in question, while the combined service
areas of all plans constitute the service
area of the product. If a product, or a
plan under a product, does not have a
defined service area, then the service
area is the entire State in which the
product is offered. To avoid any
confusion, we also will change the

16 See PHS Act section 2791(b)(1).

reference to ‘termination of plan” to
“termination of product” at
§146.152.(b)(4), § 147.106(b)(4), and
§148.122(c)(3), and make a technical
grammatical correction to
§146.152.(b)(4) and § 148.122(c)(3). This
technical correction changes an “and”
to an “‘or,” because an issuer is only
required to comply with one and not
both of the referenced paragraphs.

Under these definitions, an issuer
must guarantee availability and
guarantee renewability at the option of
the plan sponsor or individual of the
particular product that they purchased
in the group or individual market,
including each of the plans available in
the sponsor or individuals service area
that are part of all the plans that
comprise the product at the time of
renewal. The product discontinuance
and uniform modification exceptions to
guaranteed renewability also apply at
the product level. An issuer may
discontinue offering a particular
product in a market only if the issuer
uniformly withdraws the product from
that market. Similarly, an issuer may
modify the health insurance coverage
for a product if the issuer ensures the
modification is effective uniformly for
all plans within that product. Issuers
have flexibility, however, to make
modifications at the plan level or to
discontinue plans within a product
consistent with the provisions of (e)(2)
or (3).

As further described in subsequent
responses to comments in this section,
we are clarifying how three of the
proposed criteria—related to cost-
sharing, benefits, and service area—
apply primarily at the plan level rather
than the product level.

Comment: A few commenters sought
clarification about the changes that
could be made under the criterion
related to product type. Two
commenters raised particular questions
about changes with respect to combined
product arrangements, such as adding a
point of service (POS) option to a health
maintenance organization (HMO)
product or removing an exclusive
provider organization (EPO) benefit
from a preferred provider organization
(PPO) product. One commenter
recommended that restrictions on
product type be limited to situations
when a product transitions to or from an
HMO.

Response: While an issuer may offer
particular benefits within a product
using various network options, HHS
believes most products generally are
based on a single primary network type.
For example, an HMO product with a
POS option is nonetheless an HMO
product, and a PPO product with an

EPO benefit is nonetheless a PPO
product. Accordingly, a product will not
cease to be offered as the same product
type solely because it adds or removes
certain secondary network options. We
believe referring to “product network
type” more accurately conveys the
intent of this requirement and make that
revision in the final rule. We also
provide the examples of HMO, PPO,
EPO, POS and indemnity as product
network types in the definition of
“product” in § 144.103 of this final rule.

Comment: Regarding the proposed
service area criterion, a number of
commenters recommended focusing
only on service area reductions, rather
than expansions. One commenter
expressed concern about discriminatory
service areas and suggested HHS
establish standards to prevent issuers
from dropping coverage in areas that are
expected to have higher health risk.
Two commenters noted that, in many
States, product service areas are not
filed with the State insurance
department, presenting challenges for
State regulators to administer
requirements related to service areas.

Response: Under the proposed rule,
for modifications to be considered
uniform modifications of coverage, a
product must continue to cover a
majority of the same counties in its
service area. This standard prevents
significant reductions in a product’s
service area; however, service area
expansions of any degree would satisfy
this standard, provided that a majority
of the original product service area
remains covered. We acknowledge the
concerns but believe the standard
established in this final rule balances
consumers’ interest in coverage stability
and issuers’ interest in flexibility to
appropriately manage their provider
networks. We note that, since 1996, the
HIPAA guaranteed renewability
provisions (sections 2712(b)(5) and
2742(b)(4) of the PHS Act, as codified
prior to enactment of the Affordable
Care Act) have allowed issuers to non-
renew or discontinue coverage under a
network plan if there is no longer any
enrollee in connection with the plan
who lives, resides, or works within the
service area of issuer (or in the area for
which the issuer is authorized to do
business).

In response to these comments, we are
finalizing the rule so that the provision
now requires that, “The product
continues to cover a majority of the
same service area’’ to be considered a
uniform modification of coverage. We
are making this change in recognition
that a service area can be based on units
other than counties, consistent with
§147.102(b)(3), which indicates that
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geographical rating areas can be based
on counties, zip codes, or metropolitan
statistical areas.

Comment: Many commenters
requested clarification about the extent
of changes that could be made to a
plan’s cost-sharing structure. Some
commenters interpreted the provision as
limiting changes in the type of cost-
sharing used (for example, a co-payment
versus coinsurance) and recommended
that issuers be allowed to revise specific
cost-sharing amounts (for example,
based on historical or anticipated
utilization of a particular benefit). Other
commenters requested flexibility to
modify cost sharing as long as the plan
maintains the same metal level,
meaning the same actuarial value metal
tier (or catastrophic coverage).

Response: As stated above, we
interpret the guaranteed renewability
provisions of section 2703 of the PHS
Act to apply at the product-level. But,
in accordance with our definitions of
“product” and “plan,” we note that
cost-sharing applies at the plan level.
Similar to the proposed rule, this final
rule provides that, for a modification to
be considered a uniform modification of
coverage, each plan within the product
must continue to have the same cost-
sharing structure as before the
modification, except for any variation in
cost sharing solely related to changes in
cost and utilization of medical care
(medical inflation or demand for
services based on inflationary increases
in the cost of medical care), or to the
extent that changes are necessary to
maintain the same level of coverage
(that is, bronze, silver, gold, platinum,
or catastrophic). This provision is
intended to establish basic parameters
around cost sharing modifications to
protect consumers from extreme
changes in deductibles, copayments,
coinsurance, while preserving issuer
flexibility to make reasonable and
customary adjustments from year to
year. Further, States have flexibility to
permit broader changes to cost sharing
within the uniform modification
provisions, as discussed below. We do
not adopt the suggestion to allow all
types of changes to cost sharing within
a metal level, since this could be subject
to manipulation and potential abuse.
HHS will monitor compliance with this
provision and may issue future
guidance if necessary.

Comment: The proposed rule
provided that one of the criteria for
uniform modification is that the product
provides the same covered benefits,
except for changes in benefits that
cumulatively impact the rate for the
product by no more than 2 percent (not
including changes required by

applicable Federal or State law). Some
commenters sought clarification that
benefit changes could either increase or
decrease the rate by 2 percentage points
without exceeding the 2 percent rate
variation threshold. One commenter
asked whether issuers could adjust for
medical inflation when making this
assessment. Other commenters
requested clarification whether the
provision includes both benefit
enhancements and reductions. Some
commenters requested clarification that
benefit changes in response to Federal
or State requirements, such as the
addition of the pediatric dental benefit
and State-mandated benefits, are
excluded from the 2 percent rate
variation threshold. One commenter
recommended applying a separate rate
change threshold to each EHB category
and providing States and Exchanges the
discretion to override benefit
modifications that have the potential to
substantially harm the consumer.

Response: While benefit changes
occur at the product level, consumers
are affected by plan-adjusted index rates
based on those changes. We believe that
benefit changes that affect the rate for
any plan within a product by more than
2 percent, regardless of whether they
increase or decrease the rate, are
significant to the consumer and should
therefore constitute a new product
offering. Therefore, in accordance with
our definitions of “product” and “plan”
for purposes of this rule and in response
to these comments, we are finalizing the
rule to state that, to be a uniform
modification under this part of the rule,
changes that cumulatively impact the
plan-adjusted index rate for any plan
within the product must be within an
allowable variation of +/ — 2 percentage
points. This provision applies only to
changes in covered benefits, not cost
sharing. It includes changes both to EHB
and non-EHB benefits covered under the
plan, as well as increases or decreases
in covered benefits. However, rate
changes that are directly attributable to
compliance with applicable Federal or
State legal requirements concerning
covered benefits (such as those related
to the requirement to provide EHB) are
excluded for purposes of determining
the cumulative rate impact.

Comment: Several commenters
favored auto-enrollment of individuals
whose product is discontinued, where
issuers would ‘“map” enrollees to
another product offered by that issuer
that most closely resembles the
individuals’ previous product. The
commenters indicated this practice is
common in the commercial market and
Medicare Advantage and promotes
continuity of coverage.

Response: Nothing in this final rule
prevents an issuer from auto-enrolling
individuals whose product is being
discontinued into another available
product offered by that issuer, as long as
the issuer meets all of the requirements
for product discontinuance under the
guaranteed renewability regulations.
This includes providing at least 90 days’
notice of the discontinuation in writing
and offering each individual the option
to purchase, on a guaranteed availability
basis, any other coverage offered by the
issuer.

There are some instances in which an
individual may lose coverage under his
or her particular plan but not under the
product. For example, an issuer may
decide to no longer offer a particular
plan within a product or to modify a
plan’s service area within a product
such that the plan no longer covers
certain individuals. If these plan-level
changes do not give rise to a product-
level discontinuance under this final
rule, the product remains guaranteed
renewable at the option of the plan
sponsor or individual, as long other
plans within that product cover their
service area. Again, nothing in this rule
prevents an issuer from re-enrolling
individuals into another plan that
covers their service area under the same
product in which the individuals are
enrolled. HHS expects that issuers
would re-enroll individuals in a new
plan providing the same metal level of
coverage as their previous plan within
the same product. If a plan at that metal
level is not available, HHS expects that
issuers will re-enroll individuals in a
plan that is most similar in metal level
to the individual’s previous plan under
the same product for that service area.

We note that this does not address the
operations of an Exchange, which may
specify additional standards and
processes for product termination,
termination of enrollment, and re-
enrollment in QHPs through an
Exchange.

Comment: Several commenters
expressed support for using the uniform
modification standards to determine
whether a rate filing for a product that
is discontinued and another product re-
filed the following year is subject to
submission and review under 45 CFR
Part 154, noting that this is an important
protection to prevent gaming of the rate
review requirements. Some commenters
specifically recommended the
clarification be incorporated into the
rate review regulations.

Response: In response to comments,
we have amended the definition of
“product” in § 154.102 to provide that
the term includes any product that is
discontinued and newly filed within a
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12-month period in a market within a
State that meets the standards of
§147.106(e)(2) or (3) (relating to
uniform modification of coverage).

Comment: Many commenters
supported the flexibility in the proposed
rule for States to broaden, but not
narrow, the scope of what is considered
a uniform modification of coverage.
Some commenters sought clarification
about the meaning of “broaden” in this
context. Other commenters
recommended that State laws that
prevent issuers from discontinuing or
uniformly modifying coverage be
expressly preempted by the Federal
standards.

Response: After further consideration
of this issue, we have determined not to
finalize the ability of States to apply
additional criteria that broaden the
scope of what would be considered a
uniform modification in connection
with some of the criteria provided for in
this rule, because the characteristics of
a product defined in those criteria are so
integral to the product that they cannot
be altered without fundamentally
changing the health insurance coverage
for that product. These include the
criteria that a product must continue to
offered by the same issuer (paragraph
(c)(3)(i)), maintain the same product
network type (paragraph (c)(3)(ii)), and
provide, subject to specific exceptions,
the same covered benefits (paragraph
(c)(3)(v)). Modifications that result in a
product that does not meet these criteria
will not constitute a uniform
modification under this final rule. This
final rule does, however, continue to
provide States flexibility to broaden the
definition of uniform modification of
coverage based on the criteria related to
service area and cost-sharing structure.
Thus, States could designate a lower
threshold for meeting the service area
standard than the requirement to
continue to cover at least a majority of
the same service area standard
established in this final rule for which
a product must maintain the same
service area, or permit greater changes
to a plan’s cost-sharing structure, and
still permit the changes to be considered
a uniform modification under this final
rule. We reiterate our statement from the
preamble to the final rule published on
February 27, 2013 under section 2703 of
the PHS Act (78 FR 13419) that a State
standard or requirement that prohibits
an issuer from uniformly modifying
coverage in accordance with this final
rule would prevent the application of a
Federal requirement and therefore be
preempted.

Comment: Some commenters
supported the proposal to require
standard consumer notices when issuers

discontinue or renew coverage. Other
commenters felt the notices were overly
prescriptive and advocated for issuer
flexibility to modify the notices. For
example, commenters suggested HHS
provide model notice language or
specify minimum content requirements.
Many commenters requested issuers
have the ability to customize the notices
in order to provide specific information
to help consumers make informed
purchase decisions, such as information
about premiums, a description of benefit
changes, and the policy year and
enrollment deadlines. Some
commenters recommended eliminating
the renewal notice requirement
altogether. Other commenters argued
that States are in the best position to
regulate on product discontinuance and
renewal and suggested that notice
requirements be left to the States.

Response: While we acknowledge the
advantages of tailored consumer
communications, and recognize the
importance of State involvement, the
final rule adopts the proposed language
that notices be provided in a form and
manner specified by the Secretary. We
plan to address the notices in future
guidance and intend to address the use
of State-specific notices at that point in
time.

Comment: Several commenters
recommended that notices be sent only
to the group or individual market
policyholder, arguing that it would be
administratively burdensome for issuers
and confusing for employees and
dependents to receive information about
product renewal and discontinuation
when they are not the primary decision
makers.

Response: The final rule maintains
the requirement that discontinuation
notices must be provided to all enrollees
under the plan or coverage. Section
2703(c)(1) of the PHS Act requires an
issuer that elects to discontinue offering
a particular product to provide at least
90 days’ notice of the discontinuation in
writing to each plan sponsor or
individual provided that particular
product and to “all participants and
beneficiaries covered under such
coverage.” We note that an issuer may
satisfy this requirement by providing
the notice only to the subscriber.

By contrast, renewal notices are not
required to be provided to participants,
beneficiaries, or enrollees. Both the
proposed rule and this final rule make
clear that notices of renewal must only
be provided to the plan sponsor (for
example, employer) in the small group
market or the individual market
policyholder in the individual market.

Comment: Several commenters
recommended that renewal notices be

sent prior to the beginning of the open
enrollment period, rather than 90 days
before the end of the plan or policy year,
to better align with the options and
schedule of the Exchange.

Response: The statute and regulations
establish a 90-day notice requirement
only for product discontinuation. In the
final rule, we have added in § 148.122(i)
a requirement that renewal notices be
delivered at least 60 calendar days
before the date of renewal of the
coverage for grandfathered products in
the individual market and, in
§147.106(f)(2) and § 146.152(h), for all
products in the small group market. For
non-grandfathered products in the
individual market, in response to the
commenters’ request to coordinate the
notices with enrollment in the
Exchange, we are requiring in
§147.106(f)(1) the renewal notices be
delivered before the first day of the
annual open enrollment period. We
believe this provides sufficient advance
notice for consumers in non-
grandfathered individual policies to
review other options for coverage. Since
the small group market has continuous
year-round open enrollment, the 60 day
advanced notice of renewal provides
sufficient notice to employers. Many
grandfathered policies in the individual
market have non-calendar policy years
that do not line up with the annual open
enrollment period in the individual
market. Accordingly, the 60 day
advanced notice requirement is more
appropriate for these policies.

Comment: Some commenters noted
that the Federal notices will duplicate
renewal notices developed by issuers,
States, and Exchanges, and emphasized
the need for coordination to prevent
consumer confusion.

Response: We agree and encourage
issuers, States, and Exchanges to
coordinate enrollee communications to
the extent possible.

Summary of Regulatory Changes

We are finalizing the uniform
modification provisions proposed in
§ 147.106 of the proposed rule with the
following modifications and made
corresponding changes in § 146.152 and
§148.122. We are adding regulation text
explicitly stating that the interpretation
of uniform modification provided for in
this rule also requires that the
modifications be made uniformly. We
add language amending and clarifying
the term “pursuant to applicable
Federal and State law”’; replace
“product type” with “product network
type”’; and to specify that the product
must continue to cover at least a
majority of the same service area, and
delete the reference to “counties.” We
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only finalize the ability of States to
apply additional criteria that broaden
the scope of what would be considered
a uniform modification in connection
with the criteria involving service area
and cost-sharing structure. We clarify
that the criteria related to cost-sharing
and covered benefits apply at the plan-
level. We do not finalize the
interpretation of uniform modification
or the corresponding renewal notice
requirements with respect to issuers in
the large group market, only with
respect to issuers offering coverage in
the individual and small group markets.
We also are adding definitions of
“product” and ‘““plan” at § 144.103;
changing the reference to ““termination
of plan” to “termination of product” at
§146.152(b)(4), § 147.106(b)(4), and
§ 148.122(c)(3); and are amending the
definition of “product” in the rate
review regulations to reflect the
interpretation of uniform modification,
as applied in the rate review context.

D. Part 148—Requirements for the
Individual Health Insurance Market

1. Conforming Changes to Individual
Market Regulations (§§ 148.101 through
148.128)

We proposed conforming revisions to
the individual market provisions
contained in 45 CFR Part 148 to remove
provisions that are superseded by the
prohibition on preexisting condition
exclusions under new section 2704 of
the PHS Act, added by the Affordable
Care Act.’” We proposed these
amendments generally apply when the
final rule becomes effective. Under our
proposal, however, the requirement to
issue certificates of creditable coverage
would continue to apply until December
31, 2014. This would allow individuals
to continue to offset a preexisting
condition exclusion that could
potentially be imposed by a group
health plan with a plan year from
December 31, 2013 to December 30,
2014. We indicated that these
amendments were for clarity only and
that they were consistent with

17 The Affordable Care Act adds section 715(a)(1)
of ERISA and section 9815(a)(1) of the Code to
incorporate the provisions of part A of title XXVII
of the PHS Act, including section 2704 of the PHS
Act, into ERISA and the Code, and to make them
applicable to group health plans and health
insurance issuers providing health insurance
coverage in connection with group health plans.
PHS Act section 2704 applies to grandfathered and
non-grandfathered group health plans and group
health insurance coverage, and non-grandfathered
individual health insurance coverage. It does not
apply to grandfathered individual health insurance
coverage. For more information on grandfathered
health plans, see section 1251 of the Affordable
Care Act and its implementing regulations at 26
CFR 54.9815-1251T, 29 CFR 2590.715-1251, and
45 CFR 147.140.

amendments to the group market
provisions and with previous CMS
guidance.1® We solicited comment on
these proposals.

Comment: Two commenters stated
that certificates of creditable coverage
might continue to be needed in limited
circumstances after 2014, such as when
a dependent is added to a grandfathered
individual health insurance plan, which
is not subject to the prohibition on
preexisting condition exclusions. The
commenters recommended that
certificates be required to be provided
upon request after December 31, 2014.

Response: While certain plans in the
individual market, such as
grandfathered health plans that are
individual health insurance coverage
and transitional individual market
plans, may impose preexisting
condition exclusions after 2014, such
plans are not required to give credit for
prior coverage against a preexisting
condition exclusion period.
Accordingly, there are no circumstances
in which a certificate of creditable
coverage will be relevant after December
30, 2014.

Summary of Regulatory Changes

We are finalizing the amendments
proposed in §§ 148.101 through 148.128
of the proposed rule without change.

2. Fixed Indemnity Insurance in the
Individual Health Insurance Market
(§ 148.220)

As indicated in previous CMS
guidance, which described our intended
approach, we proposed to amend the
criteria for fixed indemnity insurance to
be treated as an excepted benefit in the
individual health insurance market.
Excepted benefits are exempt from
many of the requirements of title XXVII
of the PHS Act.

Specifically, under the proposed rule,
individual fixed indemnity policies
would be considered an excepted
benefit if the benefits are provided
under a separate policy, certificate, or
contract of insurance and all of the
following criteria are met: (1) The
benefits are provided only to
individuals who have other health
coverage that is minimum essential
coverage within the meaning of section
5000A(f) of the Code; (2) there is no
coordination between the provision of
benefits and an exclusion of benefits
under any other health coverage; (3) the

18 See Ninety-Day Waiting Period Limitation and
Technical Amendments to Certain Health Coverage
Requirements Under the Affordable Care Act, 78 FR
10296 (February 24, 2014). See also Questions and
Answers Related to Health Insurance Market Rules,
Q2. Available at: http://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/qa_hmr.html.

benefits are paid in a fixed dollar
amount per day of hospitalization or
illness or per service (for example,
$100/day or $50/visit) regardless of the
amount of expenses incurred and
without regard to the amount of benefits
provided with respect to the event or
service under any other health coverage;
and (4) a notice is displayed
prominently in the plan materials in at
least 14-point type that has the
following language: “THIS IS A
SUPPLEMENT TO HEALTH
INSURANCE AND IS NOT A
SUBSTITUTE FOR MAJOR MEDICAL
COVERAGE. LACK OF MAJOR
MEDICAL COVERAGE (OR OTHER
MINIMUM ESSENTIAL COVERAGE)
MAY RESULT IN AN ADDITIONAL
PAYMENT WITH YOUR TAXES.”

This proposal was intended to
prevent disruption and address
stakeholder concerns that many fixed
indemnity insurance policies marketed
today in the individual market do not
qualify as excepted under the
regulations at § 148.220(b)(3) and, as
further described in a frequently asked
question (FAQ) published on January
24, 2013, because they pay on a per-
service rather than a per-period basis.1?
We solicited comment on this approach,
including comments on the proposed
notice language.

We explained that, to meet the
standard that fixed indemnity insurance
must be sold only to individuals who
have other health coverage that is
minimum essential coverage, the issuer
would have to be “reasonably assured”
that an individual purchasing a fixed
indemnity policy has minimum
essential coverage. We sought comment
on the extent of verification issuers may
need for reasonable assurance,
including the possibility of consumer
self-attestation. We also sought
comment on whether the “other health
coverage that is minimum essential
coverage” standard was sufficient
protection or if another standard may be
appropriate (for example, requiring that
fixed indemnity insurance be sold to
individuals with other health coverage
that meets the EHB requirements).

We noted that under a safe harbor
approach established by the
Departments of HHS, Labor, and the
Treasury (the Departments) for
supplemental health insurance coverage
to be considered an excepted benefit,
the supplemental coverage must be
issued by an entity that does not

19 See FAQs about Affordable Care Act
Implementation (Part XI), Q7, available at http://
www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/Affordable Care Act_implementation_
fags11.html and http://www.dol.gov/ebsa/faqs/faq-
Affordable Care Act11.html.
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provide the primary coverage under the
plan.20 We indicated that were
considering adopting a similar standard
for individual fixed indemnity
insurance to qualify as excepted and
sought comment.

Finally, we indicated that, in our
view, most fixed indemnity products
offered in the individual market today
would largely satisfy these proposed
criteria. We solicited comment,
nonetheless, on how the proposal might
affect existing market arrangements. We
also solicited comment on whether
applying the provisions for policy years
beginning on or after January 1, 2015
would provide a sufficient transition
period, and whether keeping the current
regulatory criteria in place on a
permanent or temporary basis could
help to alleviate any potential market
disruption.

Comment: Several commenters
questioned HHS’s legal authority to
impose the requirement that fixed
indemnity insurance must be sold as
supplement to minimum essential
coverage in order to be an excepted
benefit. They noted that Congress
created another category of excepted
benefits for supplemental coverage.
Some commenters indicated that
imposing the supplemental requirement
was an encroachment of States’
regulatory authority since States have
the primary authority to regulate
excepted benefits. One commenter
stated that the proposal contravenes the
holding of the Supreme Court that the
government cannot compel individuals
to engage in economic activity. One
commenter stated that the requirement
that fixed indemnity insurance be sold
only as supplemental coverage to
minimum essential coverage should be
removed, and that Federal and State
regulators, along with consumer and
carrier representatives, should work
together to develop requirements that
will protect consumers and also retain
coverage options.

Response: We do not agree with these
comments. As with all excepted
benefits, what the coverage provides,
rather than how it is labelled, is
determinative of whether it is treated as
excepted benefits. Accordingly, we have
developed standards for when coverage
would be considered exempt from the
requirements of the Affordable Care Act

20 See CMS Insurance Standards Bulletin 08—-01
(available at http://www.cms.gov/CCIIO/Resources/
Files/Downloads/hipaa_08_01_508.pdf); the
Department of Labor’s Employee Benefits Security
Administration’s Field Assistance Bulletin No.
2007-04 (available at http://www.dol.gov/ebsa/pdf/
fab2007-4.pdf); and Internal Revenue Service
Notice 2008-23 (available at http://www.irs.gov/irb/
2008-7 _IRB/ar09.html).

and other provisions in Title XXVII of
the PHS Act. In so doing, we have not
encroached on State’s regulatory
authority to regulate excepted benefits.
Under this final rule, States will
continue to have primary enforcement
authority over such benefits, using the
Federal definition as a floor, consistent
with the overall framework for
implementing Title XXVII of the PHS
Act. We note that the statutory category
which includes fixed indemnity
coverage as an excepted benefit
conditions its status on the coverage
being “independent, noncoordinated”
benefits, presuming the existence of
other coverage. For purposes of the
individual market, we are clarifying that
there must be such other coverage, and
that the other coverage in question must
be minimum essential coverage.
Additionally, requiring that fixed
indemnity insurance in the individual
market must be sold as supplemental to
minimum essential coverage in order to
be an excepted benefit does not compel
any individual to purchase minimum
essential coverage or otherwise engage
in any economic activity. We will
continue to work in partnership with
States, along with consumer and issuer
representatives, as we always have, to
develop and fine-tune approaches to all
Affordable Care Act provisions,
including revisiting any aspect of these
fixed indemnity provisions, as
appropriate and necessary.

Comment: One commenter made the
general assertion that the purpose of the
excepted benefits provisions in the
Affordable Care Act was not to indicate
that the types of coverage listed as
excepted benefits are excepted from the
provisions of the Affordable Care Act,
but to allow a health plan to include
such categories of coverage under a
health plan without having to conform
this coverage (that is, the excepted
benefits) to the provisions of the
Affordable Care Act that apply to the
health plan.

Response: Section 2722 of the PHS
Act (42 U.S.C. 300gg—21) reads in
relevant part in subparagraph (c)(2):
“The requirements of subparts 1 and 2
shall not apply to any individual
coverage or any group health plan (or
group health insurance coverage) in
relation to its provision of excepted
benefits described in section 2791(c)(3)
of this title.” We believe this statutory
language is clear that the excepted
benefits provisions apply to any
individual coverage that meets the
definition of any of the excepted
benefits listed in section 2791(c)(3),
including, but not limited to, hospital
and other fixed indemnity policies. (We
also believe that subparagraphs 2722(b),

(c)(1), and (c)(3) are similarly clear that
the excepted benefits provisions apply
to any individual coverage in relation to
its provision of any of the excepted
benefits listed therein. In this final rule,
we are making a relatively minor change
to the introductory text (changing
“individual health insurance coverage”
to “individual coverage”), to bring it
into conformance with the wording of
the statute.

Comment: One commenter asserted
that, because coverage provided as an
excepted benefit can only be provided
in relation to a health plan, proposed
section 148.220(b)(4)(i), which states
that fixed indemnity insurance is an
excepted benefit only if, among other
criteria, the individual has minimum
essential coverage, is superfluous.

Response: We disagree that the statute
and current regulations already
provided that fixed indemnity coverage
(or any other excepted benefit listed in
the statute) is only an excepted benefit
if provided in relation to another health
plan (although as noted above, this is
implicit).

Comment: While one commenter
agreed with the inclusion of
§148.220(b)(4)(ii) and (iii) as
requirements in order for fixed-
indemnity policies to qualify as
excepted benefits, several commenters
believed it would be beneficial to add in
subparagraph (b)(4)(ii), a requirement
that benefits may not be reduced on
account of funds received from any
other source. The commenter asserted
that, in order to qualify as excepted
benefits, a fixed indemnity policy
should pay without regard to any other
sources of payment.

Response: We do not believe such a
requirement would be necessary.
Subparagraph (b)(4)(ii) is intended to
address the statutory provision in the
PHS Act at section 2791(c)(3) that
hospital indemnity or other fixed
indemnity insurance is an excepted
benefit if the benefits are offered as
independent, noncoordinated benefits.
In this context, we interpret
“noncoordinated”’ as meaning
noncoordinated with other coverage, as
opposed to noncoordinated with other
sources of financial support, such as
friends or family members.

Comment: One commenter questioned
whether it is the intent of HHS to
regulate, and through such regulation
prohibit, the sale of fixed indemnity
policies on a stand-alone basis.

Response: It is not the intent of HHS
to regulate or prohibit the sale of fixed-
indemnity policies on a stand-alone
basis. Rather, the fixed indemnity
insurance provisions set forth the
circumstances under which such a
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policy would or would not qualify as
excepted benefits. In the preamble to the
proposed regulation, we mentioned that
this proposal for determining whether
fixed indemnity policies are excepted
benefits is consistent with previously
released guidance describing our
intended approach.

Comment: One commenter argued
that it would not make sense to require
purchasers of fixed-indemnity coverage
to have minimum essential coverage in
order for the fixed indemnity coverage
to be an excepted benefit, when there is
no such requirement for other types of
coverage to be an excepted benefit.

Response: As noted in the preamble to
the proposed regulation, we proposed
that fixed indemnity policies in the
individual market be permitted to pay
on a per-medical-service basis, to
accommodate the concerns of several
stakeholders. In order to accommodate
those concerns in a reasonable way, we
are requiring that individuals who
purchase fixed-indemnity policies in
the individual market have other
minimum essential coverage in order for
the fixed indemnity policy to be an
excepted benefit. Because we are not
expanding the definition of any other
type of excepted benefit as we are here,
we do not believe it is necessary to
impose new conditions on other
categories of excepted benefits that the
purchaser have other minimum
essential coverage.

Comment: The majority of
commenters supported the disclosure
requirement in order to inform
consumers of the nature and extent of
fixed indemnity insurance coverage.
One commenter recommended that the
notice requirement be expanded to
indicate that the consumer has been
advised on the difference between major
medical coverage and fixed indemnity
insurance and has been informed on
how to acquire major medical coverage
from the carrier. Another commenter
stated that the last line of the HHS
proposed disclosure notice could easily
mislead consumers and cause them to
think supplemental coverage is
somehow tied to the tax provisions of
the individual shared responsibility
payment, and recommended that it be
replaced with this line: “This policy
does not provide the minimum essential
coverage that individuals may be
required to have under the Affordable
Care Act.” One commenter requested
clarification that the requirement that
the notice be displayed in plan
materials does not specifically require
the notice be inserted in the filed
contract forms. Several commenters
recommended that the disclosure
language be consumer tested. One

commenter objected to a Federal
prescription of specific wording.

Response: We believe the proposed
content of the notice is sufficient to
meet its objectives. To ensure that the
objectives are met, we believe the
standardized language is necessary.
With respect to where the notice is
displayed, we believe, for policies
issued after January 1, 2015, the most
appropriate place is in the application
for coverage, as this is the most likely
document in which a purchaser of fixed
indemnity coverage would actually see
the notice. Therefore, in this final rule,
we are requiring that the notice be
displayed in the application. As
described below, policies issued before
January 1, 2015 are not required to come
into compliance with the notice
requirements until the first renewal on
or after January 1, 2015. For policies
issued before January 1, 2015, we
believe it would be appropriate for the
notice to be delivered shortly before the
first renewal date occurring on or after
January 1, 2015, but we defer to State
law on the timing. In an effort to
minimize industry burden, we are not
requiring that fixed indemnity insurers,
in order for the coverage to be an
excepted benefit, insert the notice in
filed contract forms or into any other
specific document.

Comment: Many commenters opined
that an attestation would be sufficient
but others suggested that issuers be
required to request documentation from
the consumer verifying that they have
minimum essential coverage. One
commenter requested that the
attestation be required upon renewal of
the fixed indemnity coverage, noting
that individuals could lose their
minimum essential coverage after the
initial attestation. Another commenter
recommended that the attestation be
expanded to have the consumer attest
that the difference between major
medical coverage and fixed indemnity
insurance had been explained to them
and had been informed on how to
purchase major medical coverage.

Response: Although methods in
addition to attestation might help
ensure that individuals have and
maintain minimum essential coverage,
we seek to balance this objective against
the burden of verification. Therefore,
this final rule requires that the
purchaser of fixed indemnity coverage
attest that he or she has minimum
essential coverage, but does not require
any further documentation. In this final
rule, this is a one-time attestation upon
issuance of the policy that does not have
to be re-performed upon renewal of the
policy or any other time. For policies
issued before January 1, 2015, we

believe it would be appropriate for the
one-time attestation to be collected from
the policyholder shortly before the first
renewal occurring on or after October 1,
2016, but we defer to State law on the
timing. We do not believe it is necessary
that the attestation be expanded to have
consumers attest that the difference
between major medical coverage and
fixed indemnity insurance had been
explained to them and they had been
notified about how to purchase major
medical coverage.

Comment: We proposed that
individuals must have minimum
essential coverage in order to be sold
fixed indemnity insurance coverage but
solicited comments on whether that was
sufficient protection. As an alternative
standard, we sought comment on
whether individuals could be required
to have a policy that provided all of the
EHB. Many commenters opined that the
requirement to have minimum essential
coverage is sufficient protection. One
commenter noted that minimum
essential coverage is a defined term in
the Affordable Care Act and can be
applied nationally. Other commenters
felt that the protection should be
expanded to require individuals to have
coverage that complied with the EHB
requirement in order to be sold fixed
indemnity insurance.

Response: We believe it is appropriate
and sufficient to require that fixed
indemnity insurance be sold as
supplemental to minimum essential
coverage, in order to be an excepted
benefit. As having minimum essential
coverage is generally the standard for
determining whether an individual
complies with the shared responsibility
provision, we believe it is also the
appropriate standard for this purpose.

Comment: One commenter requested
clarification that fixed indemnity
insurance can pay in a combination of
per day and per service amounts, in
addition to being able to pay per day or
per service amounts.

Response: We believe such a
clarification would be helpful, and have
changed “or” to ““and/or” in this final
rule. As part of this clarification, we are
revising the phrase “per day of
hospitalization or illness” so it reads
“per period of hospitalization or
illness.” This clarification makes this
provision of the individual market rule,
consistent with the corresponding
provision in the group market rule on
hospital and fixed indemnity policies.

Comment: One commenter indicated
that it should be clear that the fixed
indemnity insurance provisions apply
to individual products as defined in the
PHS Act regardless of whether the
products are filed as group products
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under State law. The commenter noted

that there can be conflicting definitions
of group and individual products under
State and Federal law.

Response: The PHS Act defines
individual market in terms of health
insurance (that is, not in terms of
excepted benefits), and defines
individual health insurance coverage.
Nonetheless, our intention is that
§ 148.220 applies to excepted benefits
sold in the “individual market” as that
term is defined in § 144.103, absent the
reference to “health insurance.” This
would preempt any State law that
classifies an individual product as a
“group” product (for example,
individual products sold through
associations).

Comment: Several commenters stated
that fixed indemnity insurers should be
permitted to sell policies to certain
categories of individuals other than
those who have minimum essential
coverage, such as healthy and young or
middle aged individuals with moderate
income who cannot afford high-
deductible coverage under the
Affordable Care Act, but can afford a
limited indemnity plan, those who
qualify for a hardship exemption from
the individual shared responsibility
payment, and those who feel they
cannot afford the price of minimum
essential coverage offered to their
dependents through an employer’s
health plan. These commenters asserted
that eliminating a valid and possibly
affordable option to provide these
individuals with a source of assistance
during a medical emergency is of
concern. Several commenters believe
the requirement to have minimum
essential coverage will cause negative
consequences for individuals living in
States where the Medicaid expansion
was not adopted, and who earn too
much money to qualify for Medicaid but
not enough to qualify for exchange
subsidies, and to undocumented
residents who are neither eligible for
subsidies nor eligible to access the
exchanges to acquire minimum essential
coverage. Finally, one commenter
observed that, according to the code at
26 U.S.C. 5000(A)(f)(4), residents of U.S.
territories shall be “treated as having
minimum essential coverage.”
Therefore, the commenter asked that we
clarify in the final rule that fixed
indemnity insurance sold to residents of
the U.S. territories are treated as having
minimum essential coverage, for
purposes of the requirement that fixed
indemnity insurance must be sold to
individuals who have minimum
essential coverage in order for the fixed
indemnity coverage to be an excepted
benefit.

Response: While we do not agree that
fixed indemnity insurers should be
permitted to sell policies to every
category of individuals who do not have
minimum essential coverage, we accept
the commenter’s suggestion that those
who are treated as having minimum
essential coverage due to their status as
residents of U.S. territories should be
able to purchase fixed indemnity
insurance without actually having
minimum essential coverage. We
believe it is consistent with the nature
of Code section 5000A(f)(4)(B), to treat
such individuals similarly to
individuals who actually have
minimum essential coverage, for
purposes of whether a fixed indemnity
insurer may sell them a policy without
losing excepted benefits status.
Therefore, we have incorporated this
provision into this final rule. We believe
that expanding this principle any
further to other populations would
erode the objective of attempting to
ensure that as many individuals as
possible enroll in minimum essential
coverage. We also note that individuals
who have hardship exemptions to the
shared responsibility payment are
permitted under Federal law to
purchase a catastrophic plan, which
typically provides economical health
insurance benefits.

Comment: Several commenters stated
that as an alternative to the proposed
requirement that fixed indemnity
coverage be sold only to individuals
who have minimum essential coverage
in order for the fixed indemnity
coverage to be an excepted benefit, fixed
indemnity insurance should be
considered excepted benefits if offered,
marketed, and sold as supplemental
insurance.

Response: We do not believe that
merely offering, marketing, and selling
fixed indemnity policies as
supplemental benefits, will effectively
address the confusion about these
policies that many consumers have, or
will effectively contribute to the
Affordable Care Act’s goal of
maximizing the number of individuals
who have comprehensive, major
medical coverage.

Comment: One commenter was
concerned that “transitional policies,”
that is, policies that do not conform
with certain Affordable Care Act
requirements first applicable in 2014,
but continue to be renewed for policy
years ending on or before October 1,
2016 as a result of CMS’ March 5, 2014
bulletin on Extension of Transitional
Policy through October 1, 2016, might
not constitute minimum essential
coverage.

Response: Such transitional policies
are small employer or individual market
policies that constitute minimum
essential coverage.

Comment: We sought comment on
whether to add a requirement that a
fixed indemnity policy must be issued
by a different issuer than minimum
essential coverage, in order for the fixed
indemnity insurance to be an excepted
benefit. Several commenters supported
adding such a requirement, stating that
doing so would be an appropriate
interpretation of the requirement that
fixed indemnity insurance be
independent. Other commenters did not
agree that this requirement be added.
One such commenter did not believe
that the problem of an issuer of major
medical coverage carving out benefits
for the purpose of selling an enrollee a
fixed indemnity plan, exists in the
commenter’s local area, while others
stated that, under the Affordable Care
Act requirements, issuers offering major
medical coverage in the individual and
small group markets must include
essential health benefits in their major
medical coverage.

Response: We agree with the
commenters that such a requirement
might harm consumers by limiting their
choice of fixed indemnity issuers. Thus,
we are not including such a requirement
in this final rule. However, we remind
commenters that section 2791(c)(3) of
the Public Health Service Act, which
prohibits fixed indemnity polices from
coordinating with other coverage, would
still apply.

Comment: One commenter did not
object to the proposed provisions taking
effect for policy years beginning on or
after January 1, 2015. Several
commenters stated that the proposed
provisions should apply to coverage
issued on or after July 1, 2015, rather
than coverage issued on or after January
1, 2015. One commenter stated that the
provisions should apply to policies
issued after December 31, 2015. One
commenter noted that a January 1, 2015
date is unrealistic in light of the time
needed for filing new products and
applications, as well as the workload on
State Insurance Departments in the
coming months as they review filings
and rates for insurance products to be
sold in 2015.

Response: In order to provide
sufficient time for such insurers to
prepare to meet the new minimum
essential coverage and notice
requirements, these two new
requirements will apply to policies first
issued on or after January 1, 2015. The
notice requirement will also apply to
existing policies starting with policy
years beginning on or after January 1,
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2015. Prior to that date, upon the final
rule taking effect, the other criteria in
section 148.220 will replace the existing
regulatory criteria (as interpreted in our
January 24, 2013 FAQ) for fixed
indemnity insurance to be an excepted
benefit.

Summary of Regulatory Changes

We are finalizing the provisions
proposed in § 148.220 of the proposed
rule with the following modifications.
In the introductory text, we clarify that
the requirements of parts 146 and 147
do not apply to “any individual
coverage” (as opposed to individual
health insurance coverage) that meet the
relevant requirements of that section,
consistent with statutory language. In
paragraph (b)(4)(i), we indicate that the
fixed indemnity benefits must be
provided only to individuals who attest,
in their application, that they have other
health coverage that is minimum
essential coverage, or that they are
treated as having minimum essential
coverage based on their status as a bona
fide resident of any possession of the
United States pursuant to Code section
5000A(f)(4)(B). In paragraph (b)(4)(iii),
we clarify that the fixed indemnity
benefit must be paid in a fixed dollar
amount per period of hospitalization or
illness “and/or” per service. In
§148.220(b)(4)(iv), we clarify that the
notice to fixed indemnity policyholders
must be displayed in the application. In
new paragraph (b)(4)(v), we state that
the requirement of paragraph (b)(4) (iv)
applies to all hospital or other fixed
indemnity insurance policy years
beginning on or after January 1, 2015
and the requirement of paragraph
(b)(4)({) applies to hospital or other
fixed indemnity insurance policies
issued on or after January 1, 2015, and
to hospital or other fixed indemnity
policies issued before that date, upon
their first renewal occurring on or after
October 1, 2016.

E. Part 153—Standards Related to
Reinsurance, Risk Corridors, and Risk
Adjustment Under the Affordable Care
Act

As noted in the proposed rule, both
the reinsurance and risk adjustment
programs are subject to the fiscal year
2015 sequestration. The risk adjustment
and reinsurance programs will be
sequestered at a rate of 7.3 percent in
fiscal year 2015. The Federal
government’s 2015 fiscal year begins on
October 1, 2014. HHS, in coordination
with the OMB, has determined that,
pursuant to section 256(k)(6) of the
Balanced Budget and Emergency Deficit
Control Act of 1985 as amended, and
the underlying authority for these

programs, funds that are sequestered in
fiscal year 2015 from the reinsurance
and risk adjustment programs will
become available for payment to issuers
in fiscal year 2016 without further
Congressional action. Should Congress
fail to enact deficit reduction that
replaces the Joint Committee reductions,
these programs would be sequestered in
future fiscal years, and any sequestered
funding would become available in the
fiscal year following that in which it
was sequestered.

Comment: Several commenters asked
that HHS clarify the details regarding
the payment of sequestered funds,
particularly for risk adjustment. One
commenter suggested that reinsurance
payments that might have otherwise
been sequestered be made by
prioritizing collections for reinsurance
payments over collections for the U.S.
Treasury. One commenter noted that a
short delay in risk adjustment and
reinsurance payments would not pose
major problems for issuers.

Response: As we stated in the
proposed rule, we aim to make
payments of sequestered fiscal year
2015 funds for the reinsurance and risk
adjustment programs as soon as
practicable in fiscal year 2016, which
begins on October 1, 2015. We note that
we cannot sequester amounts from
reinsurance collections for the U.S.
Treasury because the U.S. Treasury
collections are not budgetary resources.
Therefore, they are not subject to
sequestration and do not affect HHS’s
required reductions under the
sequestration law. We will provide
further clarification regarding how the
amount of sequestered funds will be
calculated and paid in future guidance.

1. Provisions and Parameters for the
Permanent Risk Adjustment Program

We have received input from
commenters suggesting that the
coefficients in our risk adjustment
models may not fully capture the
relative actuarial risk of certain
hierarchical condition categories
(HCCs), in part because those conditions
may be subject to changing therapies
and higher trends in medical inflation.
Although some inaccuracy in our
coefficients is inevitable due to lags in
the data, we believe that we will be able
to mitigate this problem if we
recalculate, on an annual basis, the
weights assigned to the various HCCs
and demographic factors in our risk
adjustment models using the most
recent data available, even in the years
where we do not fully recalibrate the
models. We intend to propose such a
reweighting in the HHS notice of benefit
and payment parameters for 2016, and

we will consider having those updated
coefficients apply also for the 2015
benefit year. These adjusted models
would be subject to public notice and
comment.

2. Provisions and Parameters for the
Transitional Reinsurance Program

The Affordable Care Act directs that
a transitional reinsurance program be
established in each State to help
stabilize premiums for coverage in the
individual market from 2014 through
2016. In the 2014 Payment Notice and
the 2015 Payment Notice, we expanded
on the standards set forth in subparts C
and E of the Premium Stabilization
Rule, and established the reinsurance
payment parameters and uniform
reinsurance contribution rate for the
2014 and 2015 benefit years. In this
final rule, we finalize our allocation
proposal, with one modification, so that,
in the event of a shortfall in our
collections, reinsurance contributions
will first be allocated to the reinsurance
payment pool, and second to
administrative expenses and the U.S.
Treasury.

In the 2014 Payment Notice and the
2015 Payment Notice, we provided that,
if total contributions collected for 2014
and 2015 exceed $12.02 billion and
$8.025 billion, respectively, we would
allocate $2 billion to the U.S. Treasury,
$20.3 or $25.4 million, as applicable, to
administrative expenses, and all
remaining contributions for reinsurance
payments, thus prioritizing excess
contributions towards reinsurance
payments. Due to the uncertainty in our
estimates of reinsurance contributions
to be collected, and to help assure that
the reinsurance payment pool is
sufficient to provide the premium
stabilization benefits intended by the
statute, we proposed to adopt a similar
prioritization in the event that
reinsurance collections fall short of our
estimates. Specifically, we proposed
that, if collections fall short of our
estimates for a particular benefit year,
we would allocate contributions that are
collected first to the reinsurance
payment pool and administrative
expenses, until our targets for
reinsurance payments and
administrative expenses are met. Once
those targets are met, the remaining
contributions collected for that benefit
year would be allocated toward the U.S.
Treasury.

We sought comment on this proposal,
including our legal authority to
implement a prioritization of
reinsurance contributions to reinsurance
payments over payments to the U.S.
Treasury.
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Comment: Several commenters
supported our allocation proposal with
respect to reinsurance collections if they
fell short of our estimates for a
particular benefit year. The commenters
stated that the proposed allocation
would further the premium stabilization
effects of the program and provide more
certainty that reinsurance payments will
be fully funded. One commenter stated
that section 1341 of the Affordable Care
Act provides HHS with the discretion to
allocate reinsurance contributions as
HHS determines appropriate to carry
out the goals of the statute and that the
use of contributions first for reinsurance
payments furthers the program’s goal of
stabilizing premiums. This commenter
noted that section 1341 of the
Affordable Care Act imposes few
requirements on the expenditure of
reinsurance contributions, stating that
the statute does not specify that
payments must be made to issuers and
to the U.S. Treasury simultaneously, or
that the U.S. Treasury must receive its
full funding before reinsurance pool
payments are made. Additionally, the
commenter stated that section 1341 is
silent on how reinsurance contributions
are to be distributed if there are
insufficient collections to satisfy the
statutory obligations, providing HHS
with flexibility to interpret and
implement the statute and to decide the
priority, method, and timing of the
allocation of contributions. One
commenter asked that we allocate
contributions first to reinsurance
payments and administrative expenses,
and then roll over any excess funds for
the subsequent benefit year, postponing
the allocation of any contributions to
the U.S. Treasury until the end of the

reinsurance program. Some commenters
suggested that under the revised
allocation policy administrative
expenses should have the same priority
as payments to U.S. Treasury.
Response: Section 1341 of the
Affordable Care Act directs that a
transitional reinsurance program be
established in each State for a three-year
period to reduce premiums and to
ensure market stability for enrollees in
the individual market as the new
consumer protections and market
reforms are implemented in 2014. The
statute does not, however, prescribe
how HHS should approach the
distribution of reinsurance
contributions if insufficient amounts are
collected to fully fund all three
components of the program (that is,
reinsurance payments, administrative
expenses, and payments to the U.S.
Treasury). We agree that HHS has
discretion to implement the program to
determine the priority, method, and
timing for the allocation of reinsurance
contributions collected. Section
1341(b)(3)(B)(iii) uses mandatory
language with respect to the collection
of amounts for the reinsurance payment
pool and states that the total
contribution amounts “shall . . . equal
$10,000,000,000” for 2014 and specific,
lesser amounts for 2015 and 2016. Thus,
the statute explicitly directs the
Secretary to collect these amounts for
the reinsurance payment pool (based on
the best estimates of the NAIC). On the
other hand, the statute uses more
permissive language in sections
1341(b)(3)(B)(ii) and (iv) with respect to
the collection of amounts for
administrative expenses and payments
for the U.S. Treasury (that is, “‘can’ and

“reflects”, respectively). We believe that
this language, as well as language
directing that amounts collected
pursuant to section 1341(b)(3)(B)(iv) be
collected ““in addition to the aggregate
contribution amounts under clause
(iii),” as well as the general authority
granted to the Secretary under section
1341(b)(3)(A) to design the method for
determining the contribution amount
toward reinsurance payments, gives the
Secretary discretion to prioritize the
collections for the reinsurance program.
We also believe that it is significant that
prioritizing the allocation of reinsurance
contributions to the reinsurance
payment pool furthers the statutory
goals for this program by bringing more
certainty to the individual market and
helping moderate future premium
increases.

We are therefore finalizing our
proposal, with one modification—we
will not allocate reinsurance collections
to administrative expenses or the U.S.
Treasury until the reinsurance payment
pool for a benefit year is funded. Thus,
if our reinsurance collections fall short
of our estimates for a particular benefit
year, we will allocate reinsurance
contributions collected first to the
reinsurance payment pool, with any
remaining amounts being then allocated
to administrative expenses and the U.S.
Treasury, on a pro rata basis. For
example, as described in Table 1, for the
2014 benefit year, reinsurance
contributions will go first to the
reinsurance payment pool, up to $10
billion, and any additional
contributions collected will be allocated
to administrative expenses and the U.S.
Treasury, on a pro rata basis, up to the
total $12.02 billion.

TABLE 1—PROPORTION OF REINSURANCE CONTRIBUTIONS COLLECTED UNDER THE UNIFORM REINSURANCE CONTRIBU-
TION RATE FOR THE 2014 BENEFIT YEAR FOR REINSURANCE PAYMENTS, PAYMENTS TO THE U.S. TREASURY, AND

ADMINISTRATIVE EXPENSES

If total contribu-
tion collections

Proportion or amount for:

under the 2014
uniform reinsur-
ance contribu-
tion rate are
less than or
equal to
$10 billion

If total contribution collections under the

2014 uniform reinsurance contribution

rate are more than $10 billion, but less
than or equal to $12.02 billion

If total contribution collections under the
2014 uniform reinsurance contribution
rate are more than $12.02 billion

Reinsurance payments

Payments to the U.S. Treasury

Administrative expenses

Total collections

$10 billion

99.0 percent of the total collections less
$10 billion ($2 billion/$2.02 billion).

1.0 percent of the total collections less
$10 billion ($20.3 million/$2.02 billion).

Total collections less $2.02 billion (U.S.
Treasury and administrative ex-
penses).

$2 billion.

$20.3 million.

Similarly, for the 2015 benefit year, in

the event of a shortfall in our

collections, reinsurance contributions
will go first to the reinsurance payment

pool, up to $6 billion, and any
additional contributions collected will
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be allocated to administrative expenses

and the U.S. Treasury on a pro rata
basis, up to the total $8.025 billion.

TABLE 2—PROPORTION OF REINSURANCE CONTRIBUTIONS COLLECTED UNDER THE UNIFORM REINSURANCE CONTRIBU-
TION RATE FOR THE 2015 BENEFIT YEAR FOR REINSURANCE PAYMENTS, PAYMENTS TO THE U.S. TREASURY, AND

ADMINISTRATIVE EXPENSES

Proportion or amount for: an

If total contribu-
tion collections
under the 2015
uniform reinsur-

tion rate are
less than or

ce contribu-

equal to
$6 billion

If total contribution collections under the
2015 uniform reinsurance contribution
rate are more than $6 billion, but less

than or equal to $8.025 billion

If total contribution collections under the
2015 uniform reinsurance contribution
rate are more than $8.025 billion

Reinsurance payments

Payments to the U.S. Treasury

Administrative expenses

Total collections

$6 billion

98.8 percent of the total collections less
$6 billion($2 billion/$2.025 billion).

1.2 percent of the total collections less
$6 billion($25.4 million/$2.025 billion).

........ Total collections less $2.025 billion
(U.S. Treasury and administrative ex-
penses).

$2 billion.
$25.4 million.

We note that, in the 2015 Payment
Notice, we amended 45 CFR 153.405(c)
to provide a bifurcated contribution
collection schedule, under which
contributing entities will submit
reinsurance contributions via two
payments. The first payment would
have covered the contribution amount
allocated to reinsurance payments and
administrative expenses; the second
payment would have covered the
contribution amount allocated to
payments to the U.S. Treasury for the
applicable benefit year. In light of our
revised allocation policy, contributions
collected in the second collection will
now be allocated for reinsurance
payments to the extent the first
collection does not fully fund the
reinsurance payment pool. Therefore,
for example, for the 2014 benefit year,
if the first collection resulted in a total
collection of $9 billion, contributions
collected via the second collection up to
$1 billion would be allocated for
reinsurance payments. As we noted in
the 2014 Payment Notice (78 FR 15460),
we have considered comments about
deferring payments to the U.S. Treasury,
but concluded that we have no authority
to defer the collection of reinsurance
contributions for those payments to the
end of the program.

Comment: In the 2015 Payment
Notice, we established the reinsurance
payment parameters for 2015. For 2015,
we established an attachment point of
$70,000, a reinsurance cap of $250,000,
and a target coinsurance rate of 50
percent. Several commenters on this
rule urged us to increase the premium
stabilization effects of reinsurance by
lowering the 2015 attachment point.

Response: We intend to propose
changes to the reinsurance parameters

for 2015 generally consistent with these
recommendations. Specifically, in the
proposed 2016 Payment Notice, we
intend to propose to lower the 2015
attachment point from $70,000 to
$45,000. We may also propose to modify
the target 2015 coinsurance rate based
on estimates of roll-over of funding from
2014 and estimates of collections and
payments for 2015. These proposals will
be subject to notice and comment
rulemaking.

Summary of Regulatory Changes

We are finalizing this provision as
proposed, with one modification: if
reinsurance collections fall short of our
estimates for a particular benefit year,
we will allocate the reinsurance
collections for that benefit year first to
the reinsurance payment pool, and
second to administrative expenses and
payments to the U.S. Treasury on a pro
rata basis.

3. Provisions for the Temporary Risk
Corridors Program (§ 153.500)

In the 2015 Payment Notice, we
indicated that we would consider
additional adjustments to the risk
corridors program for benefit year 2015.
We did so recognizing that issuers of
QHPs could face administrative costs
and risk pool uncertainties from a
number of sources in 2015. We believe
those QHP issuers will face pricing
uncertainties related to:

e Uncertainties in the number of
renewals of plans that do not comply
with 2014 market reforms and rating
rules—States continue to weigh whether
to permit transitional plans or whether
to extend the transitional policy, and in
States where those decisions have been
publicized, the willingness of issuers in

those States to continue to offer
transitional plans remains unclear;

o The effects on the risk pool of the
phase-out of high risk pools—this
phase-out leads to uncertainty in the
estimate of likely claims costs from
these individuals;

e The greater difficulty and
additional time it will take to fully
assess the risk profile of 2014 enrollees
given the six-month initial open
enrollment period—issuers will have a
shorter 2014 claims history on which to
base modeling; and

e Uncertainty estimating the number
of individuals in reinsurance-eligible
plans, and the number of covered lives
for which reinsurance contributions will
be paid.

As we discussed in the proposed rule,
because relevant data will be difficult to
obtain in the near term, we believe these
uncertainties will continue through the
summer of 2014, while issuers are in the
process of setting their rates for the 2015
benefit year.

We also recognized in the proposed
rule that issuers of QHPs may face
additional administrative costs in order
to complete the transition into
compliance with the 2014 market rules.
In particular, issuers continue to face
unanticipated infrastructure
requirements around Exchanges in all
States, including the distributed data
collection methodology for risk
adjustment and reinsurance.

Therefore, in the proposed rule, we
proposed to implement a national
adjustment to the risk corridors formula
set forth in subpart F of part 153 for
each of the individual and small group
markets by increasing the ceiling on
allowable administrative costs
(currently set at 20 percent, plus the
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adjustment percentage, of after-tax
premiums) by 2 percentage points. We
also proposed to increase the profit
margin floor in the risk corridors
formula (currently set at 3 percent, plus
the adjustment percentage, of after-tax
premiums) by 2 percentage points.
These increases to the profit floor and
administrative cost ceiling in the risk
corridors formula would increase a QHP
issuer’s risk corridors ratio if claims
costs are unexpectedly high, thereby
increasing risk corridors payments or
decreasing risk corridors charges.

We proposed these increases for 2015
for QHP issuers in every State because
we believed that many of these
additional administrative costs and risk
pool uncertainties will be faced by
issuers in all States, not just States
adopting the transitional policy. Finally,
under our authority under section
2718(c) of the PHS Act, we proposed
that the MLR formula not take into
account any additional risk corridors
payments resulting from this
adjustment. We requested comment on
all aspects of this proposal.

Comment: Several commenters
supported our proposal to implement
the proposed adjustment on a
nationwide basis so that it would apply
equally to QHP issuers in all States. No
commenters suggested a regional or
State-level approach.

Response: We are finalizing the
adjustment as proposed, and will apply
the adjustment on a nationwide basis.

Comment: One commenter stated its
support of the proposed adjustment to
raise the ceiling on administrative costs,
but questioned the necessity of the
proposed adjustment to profits.

Response: We believe that an upward
adjustment to the profit floor is
necessary to account for unanticipated
risk pool effects related to State
decisions to adopt the transitional
policy, the phase-out of high risk pools,
and the six-month initial enrollment
period, which would not be reflected in
an issuer’s administrative costs.

Comment: A few commenters urged
HHS to increase the magnitude of the
proposed adjustment, and to extend the
duration of the adjustment so that it
would apply beyond the 2015 benefit
year. One commenter believed that
issuers could face significant operations
and risk pool challenges for the 2015
benefit year, and recommended that
HHS raise the ceiling on allowable
administrative costs by 5 percentage
points, instead of 2 percentage points, as
proposed in the proposed rule. The
commenters did not specifically
indicate or estimate any additional or
greater administrative costs or pricing
uncertainties that would necessitate an

increase beyond the proposed 2
percentage point increase. Several other
commenters supported our proposal,
stating that the 2 percentage point
increase is reasonable to address
additional administrative costs and
operational uncertainties in the 2015
benefit year. One commenter noted that
the proposed adjustment would suitably
help smaller issuers forced to amortize
fixed additional administrative costs
over a smaller operational base.

Response: We are finalizing the
proposed 2 percentage point increase to
the risk corridors allowable
administrative cost ceiling and profit
floor for benefit year 2015. Based on our
internal estimates and the methodology
used to determine the administrative
cost adjustment to the MLR formula
discussed elsewhere in this final rule,
we believe that this 2 percentage point
increase will suitably account for
additional administrative costs and
pricing uncertainties that QHP issuers
will experience in benefit year 2015.

Comment: One commenter requested
that we modify the risk corridors
formula so that reinsurance payments
are not deducted from allowable costs,
in order to enhance the protections of
the risk corridors program.

Response: Section 1342(c)(1)(B) of the
Affordable Care Act states that
allowable costs in the risk corridors
calculation are to be reduced by risk
adjustment and reinsurance payments
received under sections 1341 and 1343.
Therefore, we are maintaining the
current definition of “allowable costs”
for the risk corridors program.

Comment: A number of commenters
expressed concern with HHS’s intention
to implement the risk corridors program
in a budget neutral manner, as described
in the preamble to the proposed rule.
These commenters were concerned that
an approach that makes risk corridors
payments only when sufficient risk
corridors charges are received could
result in reduced risk corridors
payments to issuers. The commenters
questioned how much the payment
formula specified in the final rules for
2014 and 2015 may be relied upon in
setting premiums, if payments might be
reduced. Several commenters believed
that an approach implementing the risk
corridors program in a budget neutral
manner was counter to the intent of
Section 1342 of the Affordable Care Act,
which states that the Secretary of HHS
will establish a risk corridors program
that is similar to the Medicare Part D
risk corridors program, which is not
budget neutral. One commenter
believed that implementing the risk
corridors program in a budget neutral
manner would result in issuers sharing

in the gains and losses of other issuers,
would unintentionally affect market
dynamics, and could result in solvency
problems for some issuers if risk
corridors receipts are insufficient to
fully fund risk corridors payments.

Response: We recognize the
commenters’ concerns. To provide
greater clarity on how 2014 and 2015
payments will be made, we issued a
bulletin on April 11, 2014, titled “Risk
Corridors and Budget Neutrality,”
describing how we intend to administer
risk corridors in a budget neutral way
over the three-year life of the program,
rather than annually. Specifically, if risk
corridors collections in the first or
second year are insufficient to make risk
corridors payments as prescribed by the
regulations, risk corridors collections
received for the next year will first be
used to pay off the payment reductions
issuers experienced in the previous year
in a proportional manner, up to the
point where issuers are reimbursed in
full for the previous year, and remaining
funds will then be used to fund current
year payments. If any risk corridors
funds remain after prior and current
year payment obligations have been
met, they will be held to offset potential
insufficiencies in risk corridors
collections in the next year.

As we stated in the bulletin, we
anticipate that risk corridors collections
will be sufficient to pay for all risk
corridors payments. That said, we
appreciate that some commenters
believe that there are uncertainties
associated with rate setting, given their
concerns that risk corridors collections
may not be sufficient to fully fund risk
corridors payments. In the unlikely
event of a shortfall for the 2015 program
year, HHS recognizes that the
Affordable Care Act requires the
Secretary to make full payments to
issuers. In that event, HHS will use
other sources of funding for the risk
corridors payments, subject to the
availability of appropriations.

Comment: One commenter asked that
HHS apply this adjustment to all States
for benefit year 2014. The commenter
believed that this adjustment was
necessary for the 2014 benefit year
because of changes in the composition
of the risk pools that were not
anticipated when rates for the 2014
benefit year were developed.

Response: In the 2015 Payment
Notice, we implemented an adjustment
to the risk corridors formula for the
2014 benefit year that would help to
further mitigate any unexpected losses
for issuers of plans subject to risk
corridors attributable to the effects of
the transitional policy. In States that
adopt the transitional policy, this
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adjustment would increase a QHP
issuer’s risk corridors ratio and its risk
corridors payment amount to help offset
losses that might occur under the
transitional policy as a result of
increased claims costs and
unanticipated changes in the risk pool
that were not accounted for when
setting 2014 premiums. For the reasons
discussed in the 2015 Payment Notice,
we believe that this adjustment will
suitably offset any losses that QHP
issuers may incur as a result of the
transitional policy, and that no further
risk corridors adjustments are necessary
for the 2014 benefit year.

Comment: One commenter requested
that HHS allow non-QHPs to participate
in the risk corridors program, so that
plans that comply with requirements of
the Affordable Care Act could receive
risk corridors protections that would
help to ameliorate changes in the risk
pool resulting from the transitional
policy.

Response: We believe the risk
corridors program is intended to share
risk and stabilize premiums for QHPs
(and certain substantially similar off-
Exchange plans). Therefore, we decline
to expand the participation criteria for
this risk corridors adjustment. Data from
all individual and small group market
plans that comply with the Affordable
Care Act market reforms will be
included in a QHP issuer’s risk
corridors calculation as described in 45
CFR part 153, subpart F. However,
consistent with our existing regulations
set forth in subpart F of part 153, any
risk corridors payment or charge
amount, including any adjusted
payment or charge amount resulting
from the adjustment implemented in
this final rule or the 2015 Payment
Notice, will be calculated for a QHP
issuer in proportion to the premium
revenue that the issuer receives from its
QHPs, as defined in §153.500.

Comment: One commenter requested
clarification about whether HHS intends
to implement risk corridors budget
neutrality on a national or a State level.
The commenter believed that budget
neutrality should be applied on an
individual State level, because applying
budget neutrality on a national level
would add uncertainty to the rate
setting process.

Response: The risk corridors program
is a Federally administered program that
applies uniformly to all States.

Summary of Regulatory Changes

We are finalizing our policy to
increase the administrative cost ceiling
and the profit margin floor by 2
percentage points, as proposed.

F. Part 154—Health Insurance Issuer
Rate Increases: Disclosure and Review
Requirements

Definition of Product (§ 154.102)

See the discussion in section III.C.1.b,
“Product Discontinuance and Uniform
Modification of Coverage Exceptions to
Guaranteed Renewability
Requirements.”

G. Part 155—Exchange Establishment
Standards and Other Related Standards
Under the Affordable Care Act

1. Subpart B—General Standards
Related to the Establishment of the
Exchange Non-Interference With
Federal Law and Non-Discrimination
Standards (§ 155.120)

Under 45 CFR 155.120(c), States and
Exchanges, when carrying out the
requirements of Part 155, must comply
with any applicable non-discrimination
statutes, and must not discriminate on
the basis of race, color, national origin,
disability, age, sex, gender identity or
sexual orientation. The non-
discrimination provisions of
§155.120(c) apply not just to the
Exchanges themselves, but to Exchange
contractors and all Exchange activities
(including but not limited to marketing,
outreach and enrollment), Navigators,
non-Navigator assistance personnel,
certified application counselors, and
organizations designated to certify their
staff and volunteers as certified
application counselors (78 FR 42829).
Under 45 CFR 155.105(f) this non-
discrimination requirement applies to
the FFEs.

In the proposed rule, we proposed
creating a limited exception to these
non-discrimination requirements for an
organization receiving Federal funds to
provide services to a defined population
under the terms of Federal legal
authorities (for example, a Ryan White
HIV/AIDS Program or an Indian health
provider) that participates in the
certified application counselor program
under 45 CFR 155.225, to permit that
organization to limit its provision of
certified application counselor services
to the same defined population without
violating the non-discrimination
provisions in existing § 155.120(c). The
intent of this proposal was to allow such
organizations to provide certified
application counselor services and
assist their defined populations in
enrolling in health coverage offered
through the Exchanges consistent with
the Federal legal authorities under
which such organizations operate.

To the extent that one of these
organizations decides to take advantage
of this exception, but is approached for

certified application counselor services
by an individual who is not included in
the defined population that the
organization serves, we proposed that
the organization must refer the
individual to other Exchange-approved
resources, such as the toll-free Exchange
call center, a Navigator, non-Navigator
assistance personnel, or another
designated certified application
counselor organization, that is able to
provide assistance to the individual.
However, to the extent that one of these
organizations decides that it will not
take advantage of this proposed
exception, we proposed that the non-
discrimination provisions in existing

§ 155.120(c) would apply. Therefore, if
an organization decides that it will
provide certified application counselor
services to individuals that are not
included in the defined population that
it serves, it must provide those services
to all individuals consistent with the
non-discrimination provisions in
existing § 155.120(c).

We also proposed to make a number
of technical changes to existing
§155.120(c) to accommodate this new
limited exception.

Comment: Commenters generally
supported the proposed exception to the
non-discrimination standards to allow
an organization receiving Federal funds
to limit their provision of assister
services to that population. Several
commenters requested that HHS clarify
that these organizations are prohibited
from discriminating against individuals
who are within their defined population
that the organization serves under the
terms of Federal legal authorities.

Response: With respect to the
clarification requested from
commenters, we are revising paragraph
(c)(2) of §155.120 to clarify that
organizations that limit their provision
of certified application counselor
services to a defined population under
this exception must still comply with
the non-discrimination provisions in
paragraph (c)(1) with respect to the
provision of these services to that
defined population. For example, a
Ryan White organization that
participates in the certified application
counselor program and limits its
provision of certified application
services to its target population under
Federal legal authorities cannot
discriminate among members of that
target population on the basis of race,
color, national origin, disability, age,
sex, or any of the other prohibited factor
in 45 CFR 155.120(c) when providing
those certified application counselor
services.

We are also making technical
revisions to § 155.120(c) to clarify here
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that paragraph (1)(i) is included to
highlight to organizations their
obligations under other laws. Each
organization needs to determine what
other non-discrimination laws, which
may be Federal or State laws, apply to
them. We note that the reference to
statutes incorporates regulatory
requirements issued pursuant to statute.
Paragraph (1)(ii), on the other hand,
references the non-discrimination
obligations that exist under this Rule.

Consistent with this technical
revision, we have made a change to the
text of § 155.120(c) to clarify that the
exception to the non-discrimination
requirement at § 155.120(c)(2) only
applies in regard to the non-
discrimination provisions created under
this Rule. We cannot create exceptions
in regard to requirements that exist
under other laws.

Comment: One commenter
recommended extending the exception
to organizations that provide services to
defined populations that speak
languages other than English, regardless
of receipt of Federal funds to provide
services to these populations.

Response: We understand the desire
for organizations interested in targeting
specific populations to have flexibility
to limit their provision of certified
application counselor services to these
populations. However, we believe it is
appropriate to limit the exception to
organizations that receive Federal funds
to provide services to a defined
population under Federal legal
authorities because their beneficiaries
are generally defined under Federal law.
Although other organizations may
choose to target the services they
generally provide to specific
populations, we do not believe it is
appropriate to extend the exception in
§ 155.120(c)(2) to these organizations. If
all organizations were allowed to target
certified application counselor services
to specific, defined populations, the
situation could arise where a consumer
may not be able to readily access
certified application counselor services
because the consumer is not a part of a
target population being serviced through
the organizations in their area.

Summary of Regulatory Changes

We are finalizing our proposals to
make technical changes to § 155.120(c)
and add a new limited exception to the
non-discriminations provision in
§155.120(c). We are also further
revising new § 155.120(c)(2) to clarify
that organizations that limit their
provision of certified application
counselor services to a defined
population under this exception must
still comply with the non-

discrimination provisions in paragraph
(c)(1)(ii) with respect to the provision of
these services to that defined
population.

2. Subpart C—General Functions of an
Exchange

a. Civil Money Penalties for Violations
of Applicable Exchange Standards by
Consumer Assistance Entities in
Federally-Facilitated Exchanges
(§155.206)

In § 155.206, as part of HHS’s
enforcement authority under section
1321(c)(2) of the Affordable Care Act,
we proposed to provide for the
imposition of CMPs on Navigators, non-
Navigator assistance personnel, and
certified application counselors and
certified application counselor
designated organizations in FFEs,
including State Partnership Exchanges,
that do not comply with applicable
Federal requirements. We explained
that this proposal was designed to deter
these entities and individuals from
failing to comply with the Federal
requirements that apply to them, and to
ensure that consumers interacting with
the Exchange receive high-quality
assistance and robust consumer
protection. We noted that as a general
principle, while HHS intends to assess
CMPs when appropriate, consistent
with this final rule, we also intend to
continue to work collaboratively with
consumer assistance entities and
personnel to prevent noncompliance
issues and address any that arise before
they reach the level where CMPs might
be assessed.

The Secretary, under the authority of
sections 1311(i) and 1321(a)(1) of the
Affordable Care Act, has previously
established a range of consumer
assistance programs to help consumers
apply for and enroll in QHPs and
insurance affordability programs
through the Exchange. These consumer
assistance programs include the
Navigator program described at section
1311(i) of the Affordable Care Act and
45 CFR 155.210; the consumer
assistance, outreach, and education
functions authorized by section
1321(a)(1) of the Affordable Care Act
and established at 45 CFR 155.205(d)
and (e), which can include a non-
Navigator assistance personnel program;
and the certified application counselor
program authorized by section
1321(a)(1) of the Affordable Care Act
and set forth at 45 CFR 155.225. Under
these authorities and the authority
granted to the Secretary by section
1321(c)(1) of the Affordable Care Act,
the FFE has implemented a Navigator
and certified application counselor

program in all States that did not elect
to establish an Exchange, and has
implemented a non-Navigator assistance
program in some of those States through
an enrollment assistance contract.

Under section 1321(c)(2) of the
Affordable Care Act, the provisions of
section 2723(b) of the PHS Act 2 apply
to the Secretary’s enforcement, under
section 1321(c)(1) of the Affordable Care
Act, of the standards established by the
Secretary under section 1321(a)(1) of the
Affordable Care Act for meeting the
requirements under title I of the
Affordable Care Act, including the
establishment and operation of
Exchanges, without regard to any
limitation on the application of the
provisions of section 2723(b) of the PHS
Act to group health plans. Section
2723(b) of the PHS Act provides the
Secretary with authority to assess CMPs
against health insurance issuers that fail
to meet certain Federal requirements set
forth in the PHS Act that apply to group
health plans, in circumstances where, in
the Secretary’s determination, the State
that regulates the issuer has failed to
“substantially enforce” those
requirements. We interpret the cross-
reference to section 2723(b) of the PHS
Act in section 1321(c)(2) of the
Affordable Care Act as providing the
Secretary with authority to assess CMPs
to enforce requirements established
under section 1321(a)(1) of the
Affordable Care Act against any entity
subject to those requirements, under
circumstances where the Secretary is
exercising her authority under section
1321(c)(1) of the Affordable Care Act.
For purposes of this final rule, we
would consider that any State that has
not elected to establish an Exchange,
and in which the Secretary has therefore
had to establish and operate an
Exchange under section 1321(c)(1), is
not “substantially enforcing” the
requirements related to Exchanges that
the Secretary has established under
section 1321(a)(1).

Accordingly, HHS has the authority
under section 1321(c)(2) of the
Affordable Care Act to assess CMPs
against Navigators, non-Navigator
assistance personnel, and certified
application counselors and certified
application counselor designated
organizations in FFEs, including State
Partnership Exchanges, for violations of
the requirements of the Navigator, non-
Navigator, and certified application
counselor programs that the Secretary

21 Section 1321(c)(2) of the Affordable Care Act
erroneously cites to section 2736(b) of the PHS Act
instead of 2723(b) of the PHS Act. This was clearly
a typographical error, and we have therefore
interpreted section 1321(c)(2) of the Affordable Care
Act to incorporate section 2723(b) of the PHS Act.
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established under section 1321(a)(1) of
the Affordable Care Act. This rule sets
forth the circumstances under which the
Secretary would exercise this authority,
and is based on the enforcement scheme
laid out in section 2723(b) of the PHS
Act, and the implementing regulations
at 45 CFR 150.301 et seq.

In § 155.206(a), we proposed to
establish the scope and purpose of the
CMP provisions and explained when
and against whom HHS would assess a
CMP under this rule. At § 155.206(a)(2),
we proposed that HHS could permit an
entity or individual to whom it has
issued a notice of assessment of CMP to
enter into a corrective action plan
instead of paying the CMP. We specified
that permitting an entity to enter into a
corrective action plan would not limit
HHS’s authority to require payment of
the assessed CMP if the corrective
action plan is not followed. We
explained that this approach would
allow us not only to penalize violations
if necessary, but also to prioritize
working collaboratively with consumer
assistance entities to ensure that
improvements are made and future
violations are prevented. We also
explained that this approach would be
consistent with the limitation on
imposing CMPs that is set forth at PHS
Act section 2723(b)(2)(C)(iii)(II).

We requested comments on whether
we should provide for an expedited
process through which HHS may assess
and impose CMPs, if extenuating
circumstances exist or if necessary to
protect the public. We also considered
implementing an approach that would
give the HHS Office of Inspector General
(OIG) concurrent authority with CMS to
enforce violations under this section,
and we requested comments on such an
approach and how it might be
structured.

In § 155.206(b), we proposed that the
individuals and entities who would be
subject to HHS’ enforcement authority
under this proposal would include the
following entities in FFEs, including in
State Partnership Exchanges:
Navigators, non-Navigator assistance
personnel (also referred to as in-person
assistance personnel) authorized under
§155.205(d) and (e), and certified
application counselors and
organizations designated as certified
application counselor organizations. We
explained that we refer to these
individuals and entities as “‘consumer
assistance entities,” but these CMPs
could be assessed against both entities
and individuals. We requested comment
on whether all of the individuals and
entities listed in proposed § 155.205(b)
should be subject to CMPs, and on

whether other entities and individuals
should be added to that list.

In § 155.206(c), we proposed the
grounds on which HHS could assess
CMPs on the entities and individuals
specified in § 155.206(b). Section
1321(c)(2) of the Affordable Care Act
authorizes the Secretary to enforce the
requirements of section 1321(a)(1) of the
Affordable Care Act, which include the
requirements established by the
Secretary regarding Exchange consumer
assistance functions. This statutory
provision authorizes HHS to assess a
CMP or, in lieu of a CMP, a corrective
action plan against Navigators, non-
Navigator assistance personnel, certified
application counselors, and certified
application counselor organizations in
FFEs if HHS determines that these
individuals or entities are not in
compliance with the Exchange
standards applicable to them. We
proposed that these Exchange standards
would include any applicable
regulations implemented under title I of
the Affordable Care Act, as interpreted
through applicable HHS guidance, such
as the regulations governing consumer
assistance tools and programs of an
Exchange at § 155.205; those governing
Navigators at § 155.210 and Navigators
in FFEs at § 155.215; those governing
certified application counselors at
§155.225; and those under § 155.215
governing non-Navigator assistance
personnel in FFEs; as well as any
applicable HHS guidance interpreting
an existing regulatory or statutory
provision.

We note that § 155.285 of this final
rule extends CMPs to consumer
assistance entities who misuse or
impermissibly disclose personally
identifiable information in violation of
section 1411 of the Affordable Care Act.
Therefore, we have not addressed
penalties for those actions here. That
section also extends CMPs to anyone
providing false or fraudulent
information on an Exchange
application. Consequently, some
conduct by consumer assistance entities
may warrant CMPs under either
§155.285 or § 155.206, and in such
cases we believe HHS has discretion to
determine whether to assess a CMP
under this regulation or under § 155.285
of this subpart. However, we proposed
in § 155.206(c) that HHS would not
assess a CMP under this section if a
CMP has already been assessed for the
same conduct under § 155.285.

In § 155.206(d), we proposed the basis
for initiating an investigation of a
potential violation. We proposed that
HHS could initiate an investigation
based on any information it receives
indicating that a consumer assistance

entity might be in noncompliance with
applicable Exchange standards.

In § 155.206(e), (1) and (g), we
proposed the process that HHS would
follow to investigate potential violations
in order to determine whether the
consumer assistance entity has engaged
in noncompliance of applicable
Exchange standards. Under § 155.206(e),
we proposed that if HHS learns of a
potential violation through the means
described in paragraph (d) in this
section and determines that further
investigation is warranted, HHS would
provide written notice of its
investigation to the consumer assistance
entity. Such notice would describe the
potential violation, provide 30 days
from the date of the notice for the
consumer assistance entity to respond
and provide HHS with information and
documents, including information and
documents to refute an alleged
violation, and would state that a CMP
might be assessed if the consumer
assistance entity fails to refute the
allegations in HHS’ determination.

In § 155.206(f), we proposed a process
for a consumer assistance entity to
request an extension from HHS when
the entity cannot prepare a response to
HHS’s notice of investigation within the
30 days provided in the notice. We
proposed that if HHS granted the
extension, the responsible entity would
be required to respond to the notice of
investigation within the time frame
specified in HHS’s letter granting the
extension of time, and failure to respond
within 30 days, or within the extended
time frame, could result in HHS’s
imposition of the CMP that would apply
based upon HHS’s initial determination
of a potential violation as set forth in the
notice of investigation under
§155.206(e).

In § 155.206(g), we proposed that HHS
could review and consider documents
or information received or collected in
accordance with paragraph (d)(1) of this
section or provided by the consumer
assistance entity in response to
receiving a notice in accordance with
paragraph (e)(2) of this section. We also
proposed that HHS may conduct an
independent investigation into the
alleged violation, which may include
site visits and interviews, if applicable,
and may consider the results of this
investigation in its determination.

In § 155.206(h), we proposed the
factors that HHS would use to
determine the appropriate CMP amount,
and to determine whether it would be
appropriate to offer the entity or
individual an opportunity to enter into
a corrective action plan in place of the
CMP. These proposed factors included
HHS’s assessment of the consumer
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assistance entity’s previous or ongoing
record of compliance; the gravity of the
violation, as determined in part by the
frequency of the violation and the
financial harm incurred by a consumer;
and the culpability of the consumer
assistance entity, as determined, in part,
by whether the entity received payment
for committing the violation.

Section 2723(b)(2)(C)(i) of the PHS
Act limits the amount of CMPs
authorized under section 1321(c)(2) of
the Affordable Care Act to $100 for each
day for each individual directly
affected. Therefore in § 155.206(1), we
proposed that the maximum daily
amount of penalty assessed for each
violation would be $100 for each day,
for each consumer assistance entity, for
each individual directly affected by the
entity’s non-compliance. We also
proposed that, consistent with the
approach under existing rules at 45 CFR
156.805(c), where HHS cannot
determine the number of individuals
directly affected, HHS may reasonably
estimate this number based on available
information, such as data from an FFE
Navigator grantee’s quarterly or weekly
report concerning the number of
consumers assisted. We requested
comment on whether we should
implement a cap on the total penalty
that could be assessed by HHS.

In proposed § 155.206(j), we proposed
that nothing in this section would limit
HHS’s authority to settle any issue or
case described in the notice furnished in
accordance with paragraph (e), or to
compromise on any CMP provided for
in this section.

Section 2723(b)(2)(C)(iii) of the PHS
Act places certain limitations on CMPs
authorized under section 1321(c)(2) of
the Affordable Care Act, including the
limitation that HHS will not assess a
CMP where the entity did not know, or
exercising reasonable diligence would
not have known, of the violation. We
proposed to implement these limitations
in §155.206(k). We also proposed, based
on the HIPAA enforcement structure at
45 CFR 150.341, that the burden is on
the consumer assistance entity to
establish that the circumstances
triggering these limitations existed.

In § 155.206(1), we proposed
standards for notifying consumer
assistance entities of the intent to assess
a CMP, which notice would include an
explanation of the entity’s right to an
appeal pursuant to the process set forth
at 45 CFR Part 150, Subpart D, as
provided in proposed § 155.206(m). We
sought comment on whether all aspects
of that process should be applicable to
appeals of these CMPs. Finally, in
§ 155.205(n), we proposed that HHS
may require payment of the proposed

CMP if the consumer assistance entity
does not timely request a hearing.

We also requested comment on
whether other provisions of 45 CFR Part
150 should be adopted and made
applicable to the proposed enforcement
scheme, and whether a specific
limitations period should apply, and if
so, what limitations period would be
appropriate for violations of applicable
Exchange standards by consumer
assistance entities in FFEs.

Comment: We received many
comments in support of the proposed
CMP provisions under § 155.206. Some
commenters expressed appreciation that
the proposed rule struck a balance
between holding consumer assistance
entities accountable and protecting the
public from wrongdoing, on the one
hand, while not being overly punitive,
on the other. A few commenters were
concerned that the threat of CMPs might
discourage participation in the
Navigator, non-Navigator assistance
personnel, or certified application
counselor programs. Some commenters
expressed concern that CMPs for
violations of consumer assistance entity
requirements would be an extreme
response to such noncompliance, and
one commenter expressed the view that
the imposition of financial
responsibility on consumer assistance
entities muddies the distinction
between these entities and agents and
brokers.

Response: We do not see similarities
between these penalties and the
licensing, errors and omissions
coverage, or other financial
responsibility requirements that States
may impose on agents and brokers as a
prerequisite to performing the duties of
an agent or broker. Consumer assistance
entities will have no required fees or
payments under this section unless they
violate the Federal requirements that
apply to them as described in
§155.206(c). On the other hand, States
may require agents and brokers to pay
licensing, errors and omissions
coverage, or other financial
responsibilities up front before acting as
a licensed agent or broker. Any CMPs
assessed under this provision would be
penalties for noncompliance, aimed at
discouraging and rectifying violations of
Federal requirements by consumer
assistance entities in the FFEs, rather
than financial conditions of
participation in the Navigator, non-
Navigator assistance personnel, or
certified application counselor programs
for the FFEs. Additionally, we believe
that many aspects of the final rule help
ensure that individuals and entities are
not deterred from performing consumer
assistance functions in good faith, while

also serving to protect members of the
public from potential wrongdoing by
consumer assistance entities. For
example, the rule requires HHS to make
individualized inquiries into the nature
and consequences of each violation, and
provides consumer assistance entities
being investigated with the opportunity
to explain the reasons behind their
conduct. Further, the rule provides HHS
with the opportunity to work
collaboratively with entities by entering
into a corrective action plan in lieu of
paying a CMP, and HHS will continue
to assist entities with avoiding and
informally resolving any violations.

Comment: A number of commenters
recommended that HHS extend the CMP
provisions to cover consumer assistance
entities operating in State Exchanges,
work in conjunction with State
Exchanges when implementing this
section, or require State Exchanges to
implement similar provisions. Some
commenters appeared to suggest that
HHS should have the ability to assess
CMPs against consumer assistance
entities in State Exchanges where the
State fails to substantially enforce the
Federal standards applicable to
consumer assistance entities.

Response: Given the nature of the
relationship between HHS and
consumer assistance entities in FFEs,
including the existence of formal
agreements or grants between HHS and
the FFE consumer assistance entities
subject to these CMPs, and HHS’s
responsibility for providing training,
technical assistance, and support to
consumer assistance entities in FFEs,
we believe that HHS is in the best
position to exercise primary
enforcement authority for Federal
requirements that apply to consumer
assistance entities in FFEs, including
State Partnership Exchanges. At this
time, we are not extending the CMP
provisions under § 155.206 to apply to
consumer assistance entities working in
State Exchanges. We will instead look to
each State Exchange to exercise its
authority to enforce any Federal
requirements applicable to these
assistance programs in the State
Exchange. We may take additional
action in the future.

Comment: Some commenters believed
that the proposed grounds for assessing
CMPs in proposed § 155.206(c) would
not permit CMPs for violations of State
Partnership Exchange rules where those
rules differ from FFE rules.

Response: The CMP provisions under
§ 155.206 are directed at consumer
assistance entities that violate Federal
requirements for assisters in FFEs,
including assisters in State Partnership
Exchanges. Under current
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§ 155.210(c)(1)(iii), as well as provisions
finalized in this rulemaking at
§155.215(f) and § 155.225(d)(8), the
consumer assistance entities subject to
those regulations must meet any State
licensing, certification, or other
standards prescribed by the State, if
applicable, so long as such standards do
not prevent the application of the
provisions of title I of the Affordable
Care Act. Although HHS has authority
under these provisions to enforce State
requirements applicable to consumer
assistance entities because the State
requirements are incorporated into the
entities’ Federal regulatory
requirements, at this time we do not
intend to enforce State requirements
using § 155.206. We believe that States
are in the best position to enforce their
own requirements.

Comment: We requested comment on
whether CMS should have concurrent
enforcement authority under the
provisions of § 155.206 with the HHS
Office of the Inspector General (OIG),
and if so, what process OIG would
follow in enforcing these CMPs. The
vast majority of commenters who
responded to this request recommended
against concurrent enforcement
authority and believed that CMS is
better situated than OIG to enforce
CMPs for noncompliant consumer
assistance entities. These commenters
reasoned that because of CMS’s
expertise and familiarity with the
outreach and enrollment process, as
well as CMS’s working relationships
with consumer assistance entities, CMS
would be the most effective enforcement
authority and is in a better position to
effectively collaborate with consumer
assistance entities and pursue corrective
action, when appropriate, to resolve
issues that may arise. Only one
commenter expressed a preference for
including concurrent enforcement
authority in § 155.206 so that the OIG
could exercise enforcement authority
under appropriate circumstances.

Response: We agree with the
commenters who recommended against
concurrent enforcement authority that,
at least initially, CMS should have sole
responsibility for CMP enforcement
against noncompliant consumer
assistance entities under this section.
CMPs assessed under this section would
be penalties for programmatic
violations, and we agree that CMS is in
the best position to investigate and
enforce its own program standards.
Additionally, consumer assistance
entities who provide false or fraudulent
information in an Exchange application
on a consumer’s behalf, or who
improperly use or disclose a consumer’s
personally identifiable information,

might be in violation of another CMP
provision finalized in this rule, 45 CFR
155.285, which provides concurrent

enforcement authority for CMS and OIG.

Therefore, certain consumer assistance
entity violations might fall under OIG
jurisdiction, when appropriate.
Additionally, as we indicated in the
preamble to the proposed rule, we
intend to continue to work
collaboratively with consumer
assistance entities to address
noncompliance issues before they reach
the level where a CMP might be
assessed. Consequently, we do not
anticipate that CMS will assess a large
volume of CMPs against consumer
assistance entities for noncompliance
with Federal requirements. However,
we note that we are not foreclosing the
possibility that we would pursue the
addition of OIG concurrent enforcement
authority for these provisions at some
point in the future.

Comment: We also requested
comments on whether we should
implement an expedited process
through which HHS might assess and
impose CMPs if extenuating
circumstances exist or if necessary to
protect the public. One commenter did
not believe an expedited process was
necessary because the regulation as
proposed contained sufficient
mechanisms to prevent or address abuse
by consumer assistance entities.
Another commenter suggested that an
expedited process should only be
implemented at the request of the entity
being investigated to ensure that no
entity was denied adequate time to
gather evidence and respond to the
investigation.

Response: We agree with the
commenters’ concerns. To ensure that
consumer assistance entities are
afforded adequate due process, we have
not provided for an expedited
investigative process in finalizing these
provisions. Where exceptional
circumstances exist, or if necessary to
protect the public, HHS has the option
to take swift action to address consumer
assistance entity noncompliance by
using remedies available pursuant to its
agreements with these entities, such as
the terms and conditions of Federal
Navigator grants, agreements with
Enrollment Assistance Program entities
that provide non-Navigator in-person
assistance, or agreements between HHS
and certified application counselor
designated organizations. If the
circumstances warrant, we also will
consider referring cases to appropriate
law enforcement officials. Additionally,
as we noted in the preamble to the
proposed rule, we intend to continue to
work collaboratively with consumer

assistance individuals and entities to
prevent noncompliance issues and
address any problems that arise before
they reach the level where CMPs might
be assessed.

Comment: Many commenters
supported HHS’s intention to prioritize
the use of alternative remedies over
assessment of CMPs. A large number of
commenters strongly supported giving
consumer assistance entities the
opportunity to enter into a corrective
action plan to correct the violation
instead of paying a CMP. Some
recommended that HHS require these
entities to participate in a corrective
action plan before assessing a CMP.

Response: We agree that alternative
remedies should be used where
appropriate, and we have crafted this
provision to include flexibility for HHS
to help prevent and resolve
noncompliance issues in lieu of
collecting a CMP. However, we do not
believe that requiring corrective action
plans from consumer assistance entities
will be a suitable response to every
instance of noncompliance. For
example, if a consumer assistance
entity’s conduct is so egregious that in
order to protect the public we have
terminated our relationship with the
entity pursuant to our agreement or
contract with the entity, a corrective
action plan may not be appropriate.
Therefore, we are finalizing § 155.206(a)
as proposed.

Comment: We requested comment on
whether all of the consumer assistance
individuals and entities listed in
proposed § 155.206(b) should be subject
to CMPs, and on whether other entities
and individuals should be added to that
list. Many commenters supported the
inclusion of Navigator individuals and
organizations, non-Navigator assistance
personnel and entities, and certified
application counselor designated
organizations and individual certified
application counselors operating in an
FFE, as proposed. Several commenters
recommended that volunteers serving as
Navigators, non-Navigator assistance
personnel, or certified application
counselors should be exempt from
CMPs under this section. One
commenter argued that the Volunteer
Protection Act protects volunteer
certified application counselors from
liability under this section. Another
commenter suggested that Exchange
employees should also be subject to
CMPs.

Response: We believe that the
consumer protection interests that are
served by the CMP provisions under
§ 155.206 are equally important whether
they apply to volunteer or paid staff
providing application assistance. The
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application of the Volunteer Protection
Act of 1997 to CMPs assessed against
volunteers of Navigator, non-Navigator
assistance, or certified application
counselor organizations would be
examined by courts or other reviewing
entities on a case-by-case basis. We
further clarify that no Navigators, non-
Navigator assistance personnel, or
certified application counselors in the
FFEs would be volunteers for the
Federal government because the
consumer assistance entities with which
they are affiliated provide services to
the public, not to the Federal
government.

While we will monitor the activities
of FFE employees carefully and reserve
the right to add them to this rule in the
future, we do not believe it is necessary
to extend these penalties to FFE
employees at this time, because in our
view, the range of employment-based
remedies available to the FFE provides
adequate enforcement authority in the
event of employee misconduct. In
addition, FFE employees might be
subject to CMPs under § 155.285 if they
provide false or fraudulent information
in an Exchange application or misuse
consumers’ personally identifiable
information. We are finalizing
§155.206(b) as proposed.

Comment: Many commenters
addressed our proposed grounds for
assessing CMPs at § 155.206(c). Some
commenters worried that the proposed
grounds for assessing penalties were
stated too broadly, and did not provide
adequate notice to consumer assistance
entities and personnel regarding the
specific requirements and standards that
would apply when a determination is
made as to whether a CMP should be
assessed for noncompliance. These
commenters recommended that we
specify the statutory and regulatory
requirements with which consumer
assistance entities and personnel must
comply to avoid potential CMPs, and
various commenters suggested that
these might include the regulatory
requirements specific to consumer
assistance entities at 45 CFR 155.205,
155.210, 155.215, and 155.225; statutory
and regulatory nondiscrimination
requirements at 42 U.S.C. 18116, 45 CFR
155.105(f), and 155.120(c); and the
Affordable Care Act requirements on
health insurance consumer information
at 42 U.S.C. 300gg—93, and affordable
choices of health benefit plans at 42
U.S.C. 18031.

Response: We agree that more
specificity regarding the FFE
requirements and standards that, if
violated, might trigger CMPs under this
section would help provide adequate
notice to consumer assistance entities

and help prevent inadvertent violations
of those standards. Therefore, we have
modified § 155.206(c) to make more
clear that the requirements and
standards applicable to consumer
assistance entities under this section
refer to the Federal regulatory
requirements applicable to consumer
assistance entities that have been
promulgated by the Secretary pursuant
to section 1321(a)(1) of the Affordable
Care Act, as well as the terms of any
agreements, contracts, and grant terms
and conditions between the consumer
assistance entity and HHS, to the extent
that these documents interpret those
Federal regulatory requirements or set
forth procedures for compliance with
them. We note that HHS has authority
to assess CMPs under section 1321(c)(2)
of the Affordable Care Act only to
enforce requirements that the Secretary
establishes under section 1321(a)(1) of
the Affordable Care Act. Therefore,
Federal requirements that have not been
established pursuant to section
1321(a)(1) of the Affordable Care Act
could not be enforced pursuant to this
section.

We have not included in the final rule
a more specific list of the requirements
that could be enforced under this
section because we anticipate that these
may change over time. However, we
anticipate that any list of such
requirements would include, but not be
limited to, the requirements specific to
consumer assistance entities at 45 CFR
155.205(c)—(e), 155.210, 155.215, and
155.225; the Exchange
nondiscrimination requirements at 45
CFR 155.105(f) and 155.120(c); and the
Exchange privacy and security
requirements implemented pursuant to
45 CFR 155.260. Consumer assistance
entities would also be required to
comply with other future requirements
when any such requirements go into
effect.

Comment: Some commenters were
concerned that consumer assistance
entities might be penalized for
inadvertent, technical, or administrative
errors, or misunderstandings, and
wanted to ensure that consumer
assistance personnel would not be
responsible for errors due to system
issues, complex and changing systems,
policies, workarounds, as well as lack of
information from issuers. Other
commenters expressed concern about
being found in noncompliance on the
basis of subregulatory guidance or
frequently answered questions (FAQs)
that they may not have seen or known
about. Some commenters suggested that
HHS develop a publicly available,
searchable database or warehouse of
rules and processes. Additional

commenters requested that we provide
clarity regarding the level of violation
that might trigger investigation, and
asked that we limit the use of CMPs to
cases of egregious behavior, such as
when the violation was a result of
willful neglect or results in significant
harm to a consumer.

Response: We expect that the changes
we have made to proposed § 155.206(c)
in this final rule will help provide
clarity regarding the standards
consumers assistance entities must meet
in order to avoid any potential CMPs
under this section. We also understand
commenters’ concerns about changes in
best practices and FAQs. As we
explained above, HHS’s enforcement
authority under this section extends
only to requirements that are
established under section 1321(a)(1) of
the Affordable Care Act. From time to
time, we have issued and will continue
to issue best practices, FAQs, and other
subregulatory guidance interpreting
these requirements. We further note that
we offer anyone being investigated
under this section an opportunity to
respond under § 155.206(e) and (g), and
consumer assistance entities may use
this opportunity to discuss any barriers
they may have encountered to fulfilling
their duties as required, including
confusion regarding requirements as
interpreted through subregulatory
guidance. Finally, pursuant to section
2723(b)(2)(C)(iii) of the PHS Act, we
have provided in § 155.206(k) that no
penalties will be assessed for any period
of time during which a consumer
assistance entity neither knew nor
exercising reasonable diligence should
have known of the violation, or any time
afterwards if the violation was corrected
within 30 days and due to reasonable
cause and not wilful neglect.

Comment: Some commenters asked us
to further define “reasonably
determined,” the standard in
§ 155.206(c) for HHS’s finding that a
consumer assistance entity has failed to
comply with applicable Federal
regulatory requirements.

Response: In § 155.206(c), we
proposed that a reasonable
determination would be “based on the
outcome of the investigative process
outlined in paragraphs (d) through (i) of
this section.” This standard is meant to
capture the fact that a CMP would not
immediately be imposed, but instead
imposed only after HHS provides a
process involving notice, consideration
of any additional information or
documentation submitted by the
consumer assistance entity pursuant to
§155.206(e), consideration of the factors
outlined in § 155.206(h), and the
consumer assistance entity’s right to a
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hearing pursuant to § 155.206(m). If
HHS identifies circumstances that meet
the standard set in § 155.206(c), it will
send a notice informing the consumer
assistance entity of the assessment of a
CMP under § 155.206(1). The consumer
assistance entity then has the right to
request a hearing in front of an
Administrative Law Judge in accordance
with § 155.206(m) before the CMP is
levied.

Comment: Several commenters
advocated against the duplication of
penalties in instances where certain
types of violations may already subject
them to other types of penalties. A few
commenters noted that the Health
Insurance Portability and
Accountability Act already governs
certain critical aspects of compliance
related to protected health information.

Response: We understand
commenters’ concern about the
potential for a violation to be punished
twice under different enforcement
schemes, and we have amended
§ 155.206(h) to include a factor allowing
HHS to take into consideration whether
other remedies or penalties have been
assessed and/or imposed for the same
conduct or occurrence. It would be the
responsibility of the consumer
assistance entity to bring such
information to HHS’s attention.

Comment: Several commenters
emphasized the need for consumer
assistance training about CMP
implementation, and more robust
training regarding any rules whose
violation might trigger a CMP
investigation, including circumstances
in which consumers’ personally
identifiable information (PII) can be
collected, and appropriate uses and
storage of PII. A few commenters were
concerned that the restrictions on
retaining consumer PII might prevent
consumer assistance entities from
keeping sufficient information to refute
allegations of misconduct.

Response: We believe that the
protection of consumer information is
one of the most critical duties of
consumer assistance entities. Section
155.215(b)(2)(xi) requires all Navigators
in FFEs, including State Partnership
Exchanges, as well as all non-Navigator
assistance personnel to which § 155.215
applies, to receive training on the
privacy and security standards
applicable under § 155.260 for handling
and safeguarding consumers’ personally
identifiable information. Section
155.215(b)(1)(iii) requires that all
Navigators in FFEs, including State
Partnership Exchanges, and all non-
Navigator assistance personnel to which
§ 155.215 applies, complete and achieve
a passing score on all approved

certification examinations prior to
carrying out any consumer assistance
functions under § 155.205(d) and (e) or
§155.210. And § 155.225(d)(3) requires
certified application counselors to
comply with the Exchange’s privacy and
security standards adopted consistent
with § 155.260, and applicable
authentication and data security
standards. To implement these
requirements, HHS has included
detailed privacy and security
requirements in its agreements,
contracts, and grant terms and
conditions with the consumer assistance
entities that are carrying out functions
in States with an FFE, including a State
Partnership Exchange. We recognize
that these strong consumer protections
restrict the personal consumer
information that consumer assistance
entities are able to retain and therefore
limit the information available to them
in preparing a response to a notice of
investigation in § 155.206(e). If any
consumer assistance entity feels limited
in their ability to respond to a notice of
investigation, we encourage them to
explain any rules and policies that
prevented them from retaining
information they believe would have
been exculpatory. HHS may take such
explanations into account under the
factors outlined in § 155.206(h).

Comment: We received a number of
comments on our proposed bases for
initiating an investigation of a potential
violation in § 155.206(d). Commenters
supported explicitly allowing any
entity, individual, or individual’s
authorized representative to file a
complaint with HHS alleging that a
consumer assistance entity has violated
the FFE rules applicable to them. Some
commenters asked HHS to clarify the
process for filing complaints, including
whether complaints filed at other HHS
offices for other enforcement purposes
would, if applicable, be shared with the
office responsible for initiating
investigations under § 155.206 and
trigger investigations under this section.
Other commenters asked that we require
consumer assistance entities to post
information about the complaint process
to ensure that consumers understand
their rights about how to file a
complaint.

Response: We anticipate providing
further guidance regarding how and
where individuals and entities may file
complaints against consumer assistance
entities or individuals. To ensure that
the basis for initiating an investigation
is sufficiently broad, we have modified
proposed § 155.206(d)(1) to clarify that
all information received or learned by
HHS, whether through communications
from sources outside HHS or not, could

trigger an investigation into consumer
assistance entity noncompliance. For
example, if HHS discovers possible
noncompliance by reviewing data or
information already available to it
through its own monitoring efforts,
rather than by reviewing new
information given to it by external, non-
HHS sources, under final § 155.206(d)(1)
that information could serve as the basis
for initiating an investigation. We have
also modified proposed

§ 155.206(d)(1)(iii) to align it with
language in § 155.206(d)(1) and

§ 155.206(d)(2) indicating that HHS may
consider information “that a consumer
assistance entity may have engaged or
may be engaging” in noncompliance as
described in § 155.206(c). We are
finalizing the rest of § 155.206(d) as
proposed.

Comment: A few commenters asked
for clarification regarding the standards
HHS will use to determine whether an
investigation is warranted. As proposed,
§ 155.206(e) required HHS to provide
consumer assistance entities notice of
an investigation and 30 days to respond
with evidence, each time HHS learns of
a potential violation. Instead,
commenters requested that HHS make a
preliminary assessment of complaints to
determine their credibility before
initiating a formal investigation under
§ 155.206(e), to avoid imposing
unnecessary administrative burdens on
consumer assistance entities, and to
prevent individuals and organizations
from submitting complaints with the
purpose of disrupting Exchange
operations.

Response: We agree with commenters
that HHS should not issue notice to a
consumer assistance entity, with the
accompanying 30 days to respond to the
allegation, until HHS has determined
that a formal investigation is warranted.
We have amended § 155.206(e) to
specify that HHS will provide a written
notice to the consumer assistance entity
when HHS performs a formal
investigation, rather than each time it
learns of a potential violation.

Comment: One commenter agreed that
the CMP process, as proposed, provides
a reasonable time frame to close out
investigations. Another commenter
asked that the time frame for consumer
assistance entities to respond to the
notice of investigation be increased from
30 days to 60 days.

Response: We believe 30 days to
respond to HHS’s notice of investigation
in § 155.206(e) is a reasonable amount of
time, particularly because the consumer
assistance entity may request an
extension of another 30 days under
§ 155.206(f) if the entity cannot prepare
a response within the initial 30-day
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period. Therefore, we are finalizing the
30-day response period in § 155.206(e)
as proposed.

Comment: Commenters generally
supported the proposed factors in
§ 155.206(h) for determining
noncompliance and the amount of any
CMPs assessed. Several commenters
appreciated the case-by-case nature of
this process, and agreed that the
determination should take into account
factors like the consumer assistance
entity’s previous or ongoing record of
compliance, the gravity and frequency
of the violation, and any financial harm
incurred by the consumer. One
commenter suggested that HHS should
assess penalties only if the violation is
intentional and causes harm, and
another asked that CMPs be suspended
if the entity was acting in good faith on
behalf of the individual assisted. One
commenter recommended that we move
the factor regarding the degree of
culpability of the consumer assistance
entity, proposed at § 155.206(h)(2)(i),
from the list of factors that HHS may
consider under § 155.206(h)(2), to the
list of factors that HHS must consider
under § 155.206(h)(1).

Response: We believe that the factors
as proposed in § 155.206(h) are
responsive to commenters concerns. For
example, HHS is required to take into
account the harm caused by a violation
under § 155.206(h)(1)(ii), which
provides that HHS must take into
account the gravity of the violation,
which may be determined in part by
whether the violation caused, or could
reasonably be expected to cause,
adverse impacts, and the magnitude of
those impacts. We based these factors
on a longstanding interpretation of what
“gravity of the violation” means and
what it may include under the HIPAA
enforcement scheme at 45 CFR 150.317.
HHS may also take into account the
degree of culpability of the consumer
assistance entity under
§155.206(h)(2)(i). We believe this factor
will generally play an important role in
HHS’s determination of whether CMPs
should be assessed, but we are finalizing
this factor as proposed because the
mandatory factors in § 155.206(h)(1)
track the requirements of section
2723(b)(2)(C)(ii) of the PHS Act, while
the permissive factors in § 155.206(h)(2)
are not statutory requirements.
Additionally, we believe that the
limitations on CMPs described in
§ 155.206(k) provide sufficient
protections for consumer assistance
entities acting in good faith on behalf of
consumers. Therefore, we are finalizing
the other factors listed in § 155.206(h) as
proposed, with the addition, as
discussed above, of a factor regarding

whether other remedies or penalties
have been assessed and/or imposed for
the same conduct or occurrence.

Comment: One commenter requested
clarity regarding whether HHS could
assess a lesser amount per day than the
maximum of $100, and recommended
against the assessment of a lesser
amount. One commenter suggested that
when the number of individuals directly
affected by the violation cannot be
determined, there should be a maximum
placed on the estimate calculated by
HHS, based on the size of the consumer
population previously assisted by the
entity. One commenter requested that
HHS exclude from the time frame for
which a penalty is assessed any time
during which the investigation is being
conducted, provided the entity or
individual stops the behavior at issue
during that period.

Response: The maximum penalty
provided in § 155.206(i) is the per-day
limit on the amount of any CMP that
may be assessed. HHS may determine
that a lesser amount is appropriate,
based on an analysis of the relevant
factors in § 155.206(h). We believe that
a reasonable estimate of individuals
directly affected, as we explained in the
preamble to the proposed rule, would be
based on available information, such as
the data from a Federal Navigator
grantee’s quarterly or weekly report
concerning the number of consumers
assisted. Therefore, we do not think it
is necessary to place a maximum on
such an estimate based on the size of the
population assisted by the entity. In
addition, we have not included a
requirement that would toll the
maximum penalty from accruing while
HHS conducts its investigation because
of the possibility that consumers may
continue to be affected by previous
misconduct during this period, even if
the entity has stopped the behavior at
issue. However, under
§155.206(k)(1)(ii), HHS cannot assess
penalties for any period of time after a
consumer assistance entity knew, or
exercising reasonable diligence would
have known, of the failure, if the
violation was due to reasonable cause
and not due to willful neglect and the
violation was corrected within 30 days
of the first day that any of the consumer
assistance entities against whom the
penalty would be imposed knew, or
exercising reasonable diligence would
have known, that the violation existed.
Additionally, HHS may consider a
consumer assistance entity’s cessation
of misconduct when determining
whether penalties should be assessed
and in what amount, under
§ 155.206(h)(2)(ii). Taken together, we
believe these factors strike the right

balance to ensure that any CMPs
assessed by HHS are reasonable and
appropriate.

Comment: We requested comment on
whether we should provide a cap on the
total penalty that could be assessed by
HHS in addition to the maximum per
day penalty. The majority of
commenters who responded to this
request recommended that we
implement such an aggregate cap. These
commenters were concerned that the
lack of such a cap might chill
participation, particularly for those
organizations with fewer resources, and
might unduly penalize consumer
assistance entities for mistakes made
due to lack of sophistication or
confusion during the initial open
enrollment period. A few commenters
recommended against implementing an
aggregate penalty cap because the cost-
benefit of CMPs for certain violations
might not serve as an adequate
deterrent. One commenter
recommended a tiered system of caps
based on the time frame of the violation.

Response: We agree with commenters
that if we were to set an aggregate cap
for CMPs assessed against a consumer
assistance entity, CMPs might not serve
as a sufficient deterrent for certain types
of misconduct or noncompliance.
Therefore, we are finalizing § 155.206(i)
as proposed. However, we have
modified the text of § 155.206(h) to
make clear that, as was discussed in the
preamble to the proposed rule, the
factors listed are to be used not just to
determine whether CMPs are warranted
under the circumstances surrounding
the violation, but also to determine the
amount of any CMPs assessed. We
believe this change will help HHS
ensure that the amount of any penalty
assessed is in proportion to the
consumer assistance entity’s violation.

Comment: One commenter suggested
that the CMPs collected by HHS related
to consumer harm should be distributed
to consumers as restitution.

Response: Section 2723(b)(2)(G) of the
PHS Act states that penalties collected
under paragraph (b) of that Act must be
“expended for the purpose of enforcing
the provisions with respect to which the
penalty was imposed.” HHS does not
interpret restitution to consumers to fall
within this statutory purpose, and
therefore does not interpret the statute
to permit restitution to consumers.
Accordingly, we do not provide for
consumer restitution as an alternative
use of CMPs collected under this
authority.

Comment: One commenter expressed
support for our proposal in § 155.206(j)
that HHS retain authority to settle or
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compromise on any penalties provided
for in this section.

Response: We agree that HHS should
have the flexibility to settle or
compromise on any penalties that could
be collected. We are therefore finalizing
§ 155.206(j) as proposed.

Comment: Many commenters
supported our proposal in § 155.206(k)
to implement the limitations that HHS
will not assess a CMP where the entity
did not know, or exercising reasonable
diligence would not have known, of the
violation; or for any period of time after
a consumer assistance entity knew, or
exercising reasonable diligence would
have known, of the failure, if the
violation was due to reasonable cause
and not due to willful neglect and the
violation was corrected within 30 days
of the first day that any of the consumer
assistance entities against whom the
penalty would be imposed knew, or
exercising reasonable diligence would
have known, that the violation existed.
Some commenters expressed that these
limitations would help encourage a
broader group of organizations with
varying degrees of experience to
participate as consumer assistance
entities, and ensure that CMPs are

reserved for the most egregious offenses.

Several commenters also supported our
proposal to place the burden on
demonstrating the existence of the
factors that trigger these limitations on
the consumer assistance entity.

Response: We agree with these
comments, and are finalizing
§155.206(k)(1) and (2) as proposed. We
believe these limitations will help
balance the interests of HHS, the
Exchange, and consumers to have
consumer assistance entities exercise
reasonable diligence in understanding
and executing their obligations, while
not unnecessarily penalizing consumer
assistance entities who are acting in
good faith.

Comment: We requested comment on
whether a statute of limitations should
apply to actions under this section. One
commenter responded to this request,
suggesting that a statute of limitations
period would be appropriate and
recommending a period of 5 years.

Response: We agree that a statute of
limitations period is appropriate. We
believe such a period will help give
assurance to consumer assistance
entities that any violations will not be
actionable indefinitely, particularly
since we understand that some
commenters are concerned about the
potential for these penalties to
discourage program participation.
Additionally, HHS’s goals in issuing
this CMP rule are to encourage program
compliance, prevent misconduct, and

remedy violations promptly. We do not
think these goals will be served by
prosecuting violations many years after
they have occurred.

The regulations finalized elsewhere in
this rulemaking at § 155.285 regarding
application fraud and misuse of PII have
adopted a six-year statute of limitations
following the date of the occurrence. We
believe that consistency with § 155.285
regarding the statute of limitations
period is important because the same
conduct by a consumer assistance entity
in an FFE might trigger CMPs under
either that provision or under § 155.206.
Additionally, we believe that six years
provides ample time for HHS to
discover, investigate, and assess any
potential CMP against a consumer
assistance entity. We have therefore
added a new § 155.206(k)(3) to provide
for a six-year statute of limitations
period.

Comment: We requested comment on
whether all aspects of 45 CFR Part 150,
Subpart D should apply to appeals of
CMPs assessed under § 155.206. No
commenters responded to this request,
although one commenter supported the
proposed appeals process. One
commenter recommended that CMPs
should continue to accrue pending an
appeal in the event the imposition of
CMPs is upheld on appeal and the
Exchange participant failed to correct
the instance of noncompliance
following the imposition.

Response: We are finalizing
§ 155.206(m)—(n) as proposed. We do
not believe it is necessary to provide
that CMPs should continue to accrue
pending appeal. If HHS receives or
learns of any information indicating that
a consumer assistance entity may have
engaged or may be engaging in
noncompliant activity in violation of
§155.206(c), including any violation for
the period following an initial
assessment, such as the period during
which an appeal is pending, HHS could
initiate a new investigation and assess
new CMPs as appropriate.

Comment: Several commenters agreed
with our proposal that where conduct
by consumer assistance entities may
warrant CMPs under either § 155.285 or
§155.206, HHS has discretion to
determine whether to assess a CMP
under § 155.285 or under § 155.206.
Other commenters recommended that
consumer assistance entities be exempt
from penalties under § 155.285. A few
argued that consumer assistance entities
do not actually provide information as
part of the process of applying for
coverage or an exemption, and therefore
it was difficult to see how they could
provide false or fraudulent information

in violation of section 1411(b) of the
Affordable Care Act.

Response: We disagree that consumer
assistance entities should be exempt
from the provisions of § 155.285. Any
Navigator, non-Navigator assistance
personnel, or certified application
counselor who misuses consumer
information in violation of section
1411(g) of the Affordable Care Act, or
who knowingly enters false or
fraudulent information in a consumer’s
application with or without the
knowledge of the consumer, might be in
violation of either § 155.285 or
§155.206. Therefore, we maintain that
where conduct by a consumer assistance
entity may warrant CMPs under either
§155.285 or § 155.206, HHS should
have discretion to determine whether to
assess a CMP under § 155.285 or under
§155.206. We have also finalized the
portion of § 155.206(c) that indicates
that HHS will not assess a CMP under
§155.206 if a CMP has been assessed for
the same conduct under § 155.285. If a
consumer assistance entity is in a
situation where CMPs could be imposed
under both §155.285 and § 155.206,
when determining whether to assess
CMPs under § 155.285, HHS will take
the possibility that it may be penalizing
conduct that is being investigated or has
already been penalized under § 155.206
into account as a factor under
§155.285(b)(1)(viii).

Summary of Regulatory Changes

We are finalizing the provisions
proposed in § 155.206 of the proposed
rule, with the following modifications.
We modified proposed § 155.206(c) to
more clearly explain that HHS could
assess a CMP against a consumer
assistance entity for failure to comply
with the Federal regulatory
requirements applicable to the
consumer assistance entity that have
been implemented pursuant to section
1321(a)(1) of the Affordable Care Act,
including provisions of any agreements,
contracts, and grant terms and
conditions that interpret those Federal
regulatory requirements or establish
procedures for compliance with them.
We added language to final
§ 155.206(d)(1), to specify that
information learned, not just received,
by HHS indicating that a consumer
assistance entity may have engaged or
may be engaging in activity specified in
paragraph (c) may warrant an
investigation. We modified
§ 155.206(d)(1)(iii) to align with
language elsewhere in this section that
HHS may consider information ‘““that a
consumer assistance entity may have
engaged or may be engaging” in
noncompliance under § 155.206(c),
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rather than information concerning
“potential involvement” in such
activity. We revised § 155.206(e) to
specify that HHS must provide a written
notice to a consumer assistance entity of
its investigation, rather than requiring
HHS to provide a written notice to an
entity each time HHS learns of a
potential violation. We revised

§ 155.206(h) to clarify that, consistent
with the preamble discussion of the
proposed rule, the factors listed are to
be used not just to determine whether
CMPs are warranted, but also to
determine the amount of any CMPs
assessed. In § 155.206(h)(1)(i), we
removed the erroneous reference to
corrective action plans “under section
(c) of this section.” We also included a
new factor at § 155.206(h)(2)(iii) that
allows HHS to take into consideration
whether other remedies or penalties
have been assessed and/or imposed for
the same conduct or occurrence, and
adjusted the numbering of the final
factor (““Other such factors as justice
may require”) from § 155.206(h)(2)(iii)
to §155.206(h)(2)(iv). In § 155.206(i), we
changed ““the Exchange” to “HHS” for
consistency with the rest of the section.
We added new §155.206(k)(3) to
provide for a six-year statute of
limitations period. We corrected some
numbering errors throughout
§155.206(1). We also made several
minor wording changes throughout final
§ 155.2086, to replace “Federally-
facilitated Exchanges” with “a
Federally-facilitated Exchange” and to
use the abbreviation “CMP”’
consistently.

b. Navigator, Non-Navigator Assistance
Personnel, and Certified Application
Counselor Program Standards
(§§155.210, 155.215, and 155.225)

1. Provisions Related to Non-Federal
Requirements for Navigators, Non-
Navigator Assistance Personnel, and
Certified Application Counselors
(§§155.210, 155.215, and 155.225)

In the proposed rule, we proposed
amending § 155.210(c)(1)(iii) to add new
paragraphs (A) through (F) to specify a
non-exhaustive list of certain non-
Federal requirements that would
prevent the application of the
provisions of title I of the Affordable
Care Act within the meaning of section
1321(d) of the Affordable Care Act, with
respect to the Navigator program. We
also proposed amending § 155.215(f) to
make clear that we would consider the
same types of non-Federal requirements
listed in proposed § 155.210(c)(1)(iii)(A)
through (F) (except for
155.210(c)(1)(iii)(D)) to prevent the
application of the provisions of title I of

the Affordable Care Act within the
meaning of section 1321(d) of the
Affordable Care Act, when applied to
non-Navigator assistance personnel
subject to § 155.215. Similarly, with
respect to the certified application
counselor program, we proposed
amending § 155.225(d) to add a new
paragraph (d)(8) to specify that certified
application counselors must meet any
licensing, certification or other
standards prescribed by the State or
Exchange, if applicable, so long as such
standards do not prevent the application
of the provisions of title I of the
Affordable Care Act within the meaning
of section 1321(d) of the Affordable Care
Act. We further proposed in

§ 155.225(d)(8) to specify a non-
exhaustive list of non-Federal
requirements, similar to those li