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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 146, 147, 148, 153, 155,
156, and 158

[CMS—9949-P]

RIN 0938-AS02

Patient Protection and Affordable Care

Act; Exchange and Insurance Market
Standards for 2015 and Beyond

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).

ACTION: Proposed rule.

SUMMARY: This proposed rule addresses
various requirements applicable to
health insurance issuers, Affordable
Insurance Exchanges (‘“Exchanges”),
Navigators, non-Navigator assistance
personnel, and other entities under the
Patient Protection and Affordable Care
Act and the Health Care and Education
Reconciliation Act of 2010 (collectively
referred to as the Affordable Care Act).
Specifically, the rule proposes standards
related to product discontinuation and
renewal, quality reporting, non-
discrimination standards, minimum
certification standards and
responsibilities of qualified health plan
(QHP) issuers, the Small Business
Health Options Program, and
enforcement remedies in Federally-
facilitated Exchanges. It also proposes:
A modification of HHS’s allocation of
reinsurance contributions collected if
those contributions do not meet our
projections; certain changes to the
ceiling on allowable administrative
expenses in the risk corridors
calculation; modifications to the way we
calculate certain cost-sharing
parameters so that we round those
parameters down to the nearest $50
increment; certain approaches we are
considering to index the required
contribution used to determine
eligibility for an exemption from the
shared responsibility payment under
section 5000A of the Internal Revenue
Code; grounds for imposing civil money
penalties on persons who provide false
or fraudulent information to the
Exchange and on persons who
improperly use or disclose information;
updated standards for the consumer
assistance programs; standards related
to the opt-out provisions for self-funded,
non-Federal governmental plans and the
individual market provisions under the
Health Insurance Portability and
Accountability Act of 1996; standards
for recognition of certain types of
foreign group health coverage as
minimum essential coverage;

amendments to Exchange appeals
standards and coverage enrollment and
termination standards; and time-limited
adjustments to the standards relating to
the medical loss ratio program.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below no later
than 5 p.m. on April 21, 2014.
ADDRESSES: In commenting, please refer
to file code CMS—-9949-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS—-9949-P, P.O. Box 8016, Baltimore,
MD 21244-8016.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-9949-P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

4. By hand or courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445-G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

If you intend to deliver your
comments to the Baltimore address, call

telephone number (410) 786—9994 in
advance to schedule your arrival with
one of our staff members.

Comments erroneously mailed to the
addresses indicated as appropriate for
hand or courier delivery may be delayed
and received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT: For
general matters and matters related to
Parts 146 through 148: Jacob Ackerman,
(301) 492-4179.

For matters related to reinsurance,
under Part 153: Adrianne Glasgow,
(410) 786-0686.

For matters related to risk corridors,
under Part 153: Jaya Ghildiyal, (301)
492-5149.

For matters related to non-
interference with Federal law and non-
discrimination standards, and
Navigator, non-Navigator assistance
personnel, and certified application
counselor program standards, under
Part 155, subparts B and C: Joan
Matlack, (301) 492—-4223.

For matters related to civil money
penalties and consumer authorization
forms, under Part 155, subpart C: Emily
Ames, (301) 492—4246.

For matters related to civil money
penalties for false or fraudulent
information or improper use of
information, under Part 155, subpart C:
Julia Cassidy, (301) 492—4412.

For matters related to enrollment of a
qualified individual, under Part 155,
subpart E: Jack Lavelle, (410) 786—0639.

For matters related to special
enrollment periods and exemptions
under Part 155, subparts D and G, and
matters related to eligibility appeals,
under Part 155, subparts F and H:
Christine Hammer, (301) 492—4431.

For matters related to the Small
Business Health Options Program,
under Part 155, subpart H: Christelle
Jang, (410) 786—8438.

For matters related to the required
contribution percentage for affordability
exemptions, under Part 155, subpart G:
Ariel Novick, (301) 492—4309.

For matters related to cost sharing,
under Part 156, subpart B: Pat Meisol,
(410) 786-1917.

For matters related to quality
standards, under Parts 155 and 156:
Nidhi Singh Shah, (301) 492-5110.

For matters related to minimum
essential coverage, under Part 156,
subpart G: Cam Clemmons, (410) 786—
1565.

For all other matters related to Parts
155 and 156: Leigha Basini, (301) 492—
4380.
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For matters related to the medical loss
ratio program, under Part 158: Julie
McCune, (301) 492—4196.
SUPPLEMENTARY INFORMATION:

Electronic Access

This Federal Register document is
also available from the Federal Register
online database through Federal Digital
System (FDsys), a service of the U.S.
Government Printing Office. This
database can be accessed via the
internet at http://www.gpo.gov/fdsys.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.
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I. Executive Summary

Since January 1, 2014, qualified
individuals and small employers have
been able to obtain private health
insurance through Affordable Insurance
Exchanges, or “Exchanges” (also known
as Health Insurance Marketplaces, or
“Marketplaces”).? The Exchanges
provide competitive marketplaces
where individuals and small employers
can compare available private health
insurance options on the basis of price,
quality, and other factors. The
Exchanges help enhance competition in
the health insurance market, improve
choice of affordable health insurance,
and give small businesses the same
purchasing power as large businesses.

Individuals who enroll in qualified
health plans (QHPs) through individual
market Exchanges may be eligible to
receive premium tax credits to make
health insurance purchased through an
Exchange more affordable and cost-
sharing reductions that lower out-of-
pocket expenses for health care services.
The premium tax credits, combined
with the new insurance reforms, will
significantly increase the number of
individuals with health insurance
coverage. Premium stabilization
programs—risk adjustment, reinsurance,
and risk corridors—protect against
adverse selection in the newly enrolled
population. These programs, in
combination with the medical loss ratio
program and market reforms extending
guaranteed availability (also known as
guaranteed issue) protections,
prohibiting the use of factors such as
health status, medical history, gender,
and industry of employment to set
premium rates, will help to ensure that
every American has access to high
quality, affordable health insurance.

This proposed rule would address
various requirements applicable to
health insurance issuers, Exchanges,
Navigators, non-Navigator assistance
personnel, and other entities under the
Affordable Care Act. Specifically, the
rule proposes standards related to
product discontinuation and renewal,
quality reporting, non-discrimination
standards, minimum certification
standards and responsibilities of
qualified health plan (QHP) issuers, the
Small Business Health Options Program,

1The word “Exchanges” refers to both State

Exchanges, also called State-based Exchanges, and
Federally-facilitated Exchanges (FFEs). In this
proposed rule, we use the terms ““State Exchange”
or “FFE” when we are referring to a particular type
of Exchange. When we refer to “FFEs,”” we are also
referring to State Partnership Exchanges, which are
a form of FFEs.

and enforcement remedies in Federally-
facilitated Exchanges. It also proposes:
A modification of HHS'’s allocation of
reinsurance contributions collected if
those contributions do not meet our
projections; certain changes to the
ceiling on allowable administrative
expenses in the risk corridors
calculation; modifications to the way we
calculate certain cost-sharing
parameters so that we round those
parameters down to the nearest $50
increment; certain approaches we are
considering to index the required
contribution used to determine
eligibility for an exemption from the
shared responsibility payment under
section 5000A of the Internal Revenue
Code; grounds for imposing civil money
penalties on persons who provide false
or fraudulent information to the
Exchange and on persons who
improperly use or disclose information;
updated standards for the consumer
assistance programs; standards related
to the opt-out provisions for self-funded,
non-Federal governmental plans and the
individual market provisions under the
Health Insurance Portability and
Accountability Act of 1996; standards
for recognition of certain types of
foreign group health coverage as
minimum essential coverage;
amendments to Exchange appeals
standards and coverage enrollment and
termination standards; and time-limited
adjustments to the standards relating to
the medical loss ratio program. Nearly
all of these proposed policies were
described in the preamble to the final
rule titled, HHS Notice of Benefit and
Payment Parameters for 2015, published
on March 11, 2014 (79 FR 13744) (2015
Payment Notice).2

Product Withdrawal and Uniform
Modification of Coverage Exceptions to
Guaranteed Renewability Requirements:
Under sections 2702 and 2703 of the
Public Health Service Act (PHS Act), as
added by the Affordable Care Act,
health insurance issuers in the group
and individual markets must guarantee
the availability and renewability of
coverage unless an exception applies. In
this proposed rule, we propose criteria
for determining when modifications
made by an issuer to the health
insurance coverage for a product would
and would not constitute the
discontinuation of an existing product
and the creation of a new product. We
also propose that issuers use standard
consumer notices in a format designated
by the Secretary when discontinuing or
renewing a product in the group or

2 Patient Protection and Affordable Care Act; HHS
Notice of Benefit and Payment Parameters for 2015,
79 FR 13744 (March 11, 2014).



Federal Register/Vol. 79, No. 55/Friday, March 21, 2014 /Proposed Rules

15811

individual market. Additionally, we
propose to clarify that the guaranteed
availability and renewability
requirements should not be construed to
supersede other provisions of Federal
law in certain circumstances.

Conforming Changes to Individual
Market Provisions: Sections 2741
through 2744 of the PHS Act were
added by HIPAA to improve the
portability and continuity of coverage in
the individual health insurance market.
These provisions are implemented
through regulations in 45 CFR Part 148.
In this proposed rule, we propose to
amend the individual market provisions
in Part 148 to reflect the amendments
made by the Affordable Care Act. These
amendments are for clarity only.

Fixed Indemnity Insurance in the
Individual Market: Consistent with
previously released guidance, we
propose to amend the criteria for fixed
indemnity insurance to be treated as an
excepted benefit in the individual
health insurance market.? The proposed
amendments would eliminate the
requirement that individual fixed
indemnity insurance must pay on a per-
period basis (as opposed to a per-service
basis), and instead require, among other
things, that it be sold only as secondary
to other health coverage that is
minimum essential coverage to be
considered an excepted benefit.

HIPAA Opt-Out for Self-Funded, Non-
Federal Governmental Plans: Prior to
enactment of the Affordable Care Act,
sponsors of self-funded, non-Federal
governmental plans were permitted to
elect to exempt those plans from (“opt
out of”’) certain provisions of title XXVII
of the PHS Act. Consistent with
previously released guidance, we
propose amendments to the non-Federal
governmental plan regulations (45 CFR
146.180) to reflect the amendments
made by the Affordable Care Act to
these provisions.*

Premium Stabilization Programs: The
Affordable Care Act establishes three
premium stabilization programs—risk
adjustment, reinsurance, and risk
corridors—to protect against adverse
selection. The goal of the permanent
risk adjustment program is to mitigate
the impacts of possible adverse

3FAQs about Affordable Care Act
Implementation (Part XVIII) and Mental Health
Parity Implementation, Q11 (January 9, 2014).
Available at: http://www.cms.gov/CCIIO/Resources/
Fact-Sheets-and-FAQs/aca_implementation_
fags18.html and http://www.dol.gov/ebsa/faqs/faq-
acal8.html.

4 Amendments to the HIPAA opt-out provision
(formerly section 2721(b)(2) of the Public Health
Service Act) made by the Affordable Care Act
(September 21, 2010). Available at: http://
www.cms.gov/CCIIO/Resources/Files/Downloads/
opt_out_memo.pdf.

selection and stabilize the premiums in
the individual and small group markets
as and after insurance market reforms
are implemented. The Affordable Care
Act also directs that a transitional
reinsurance program be established in
each State to help stabilize premiums
for coverage by helping to pay the cost
of treating high-cost enrollees in the
individual market from 2014 through
2016.

Both the reinsurance and risk
adjustment programs are subject to the
fiscal year 2015 sequestration. The risk
adjustment and reinsurance programs
will be sequestered at a rate of 7.3
percent in fiscal year 2015. The Federal
government’s 2015 fiscal year begins on
October 1, 2014. HHS, in coordination
with the OMB, has determined that,
pursuant to section 256(k)(6) of the
Balanced Budget and Emergency Deficit
Control Act of 1985 as amended, and
the underlying authority for these
programs, funds that are sequestered in
fiscal year 2015 from the reinsurance
and risk adjustment programs will
become available for payment to issuers
in fiscal year 2016 without further
Congressional action. HHS is still
working through operational questions
regarding the structure and timing of
these payments, but aims to make
payments of sequestered fiscal year
2015 funding for the reinsurance and
risk adjustment programs, which would
have otherwise been paid in the summer
of 2015, as soon as practicably possible
in fiscal year 2016, which begins on
October 1, 2015. Should Congress fail to
enact deficit reduction that replaces the
Joint Committee reductions, these
programs would be sequestered in
future fiscal years, and any sequestered
funding would become available in the
fiscal year following that in which it
was sequestered.

In this proposed rule, we solicit
feedback on potential revisions to the
allocation of reinsurance contributions
collected and we suggest an approach
such that the contributions collected
under that program are allocated first to
the reinsurance pool and administrative
expenses, and second to the U.S.
Treasury. In addition, we invite
comment on alternative allocation
approaches to maximize the premium
stabilization benefits of the program.

We also propose changing the limit on
allowable administrative costs to 22
percent and the limit on profits to 5
percent in the risk corridors calculation,
in recognition of the ongoing
uncertainty and changes in the market
in 2015; we expect to implement this
change in a budget neutral way.

Exchange Establishment and QHP
Issuer Standards: The rule proposes

amending oversight standards regarding
QHP decertification and CMPs. It also
proposes that QHP issuers provide
enrollees with an annual notice of
coverage changes. This rule proposes a
process for survey vendors to appeal an
HHS decision not to approve its
application to become an enrollee
satisfaction survey (ESS) vendor, as well
as standards for revoking HHS-approval
of ESS vendors. Finally, it proposes
standards for the ESS and quality rating
system (QRS) related to the display of
such information by Exchanges and the
submission of validated data by QHP
issuers.

We propose to align the start of
annual employer election periods in all
SHOPs for plan years beginning in 2015
with the start of open enrollment in the
corresponding individual market
Exchange for the 2015 benefit year and
to eliminate the 30-day minimum time
frames for the employer and employee
annual election periods. We also
propose to allow State departments of
insurance to recommend that, in 2015,
a SHOP not provide employers with the
option of selecting a level of coverage as
described in section 1302(d)(1) of the
Affordable Care Act, and making all
QHPs at that level of coverage available
to their employees if making that option
available would result in significant
adverse selection in the State’s small
group market resulting in market
disruptions that could not be addressed
by the premium stabilization programs
or single risk pool, or if there would be
insufficient issuers of qualified health
plans or qualified stand-alone dental
plans to allow for meaningful choice
among plans. We propose to allow the
opportunity for a person appealing a
determination of SHOP eligibility to
withdraw an appeal by telephone, if the
appeals entity is capable of accepting
telephonic signatures.

Civil Money Penalties for False
Information or Improper Use of
Information: The proposed rule
specifies the grounds for imposing civil
money penalties on persons who
provide false or fraudulent information
to the Exchange and on persons who use
or disclose information in violation of
section 1411(g) of the Affordable Care
Act. The grounds for imposing a penalty
include: negligent failure to provide
correct information, knowing and
willful provision of false or fraudulent
information, and knowing and willful
use or disclosure of information in
violation of section 1411(g). This section
proposes the factors used to determine
the amount of the CMP to be imposed
against a person. The section also
provides for the requirements for
notices which must be provided to a
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person if HHS proposes to impose a
CMP, and the processes a person may
follow should the person wish to
challenge HHS’ determination that a
CMP should be imposed, including a
process pursuant to which a person may
request a hearing before an
administrative law judge. We also
propose to amend current privacy and
security regulations at 45 CFR 155.260
to reference the new CMP provisions
associated with knowingly and willfully
using or disclosing information in
violation of section 1411(g) of the
Affordable Care Act.

Civil Money Penalties for Consumer
Assistance Entities: The proposed rule
would provide that HHS may impose
CMPs against Navigators, non-Navigator
assistance personnel, certified
application counselor designated
organizations, and certified application
counselors in FFEs, if these entities and/
or individuals violate Federal
requirements applicable to their
activities.

Navigator, Non-Navigator Assistance
Personnel, and Certified Application
Counselor Program Standards: In this
proposed rule, we propose to specify
certain types of State laws applicable to
Navigators, non-Navigator assistance
personnel, and certified application
counselors that HHS considers to
conflict with or prevent the application
of the provisions of title I of the
Affordable Care Act within the meaning
of section 1321(d) of the Affordable Care
Act. We would also make several
changes to update the standards
applicable to these consumer assistance
entities and individuals, such as
prohibiting them from specified
marketing or solicitation activities. We
propose to require Navigators and non-
Navigator assistance personnel to obtain
authorization before accessing a
consumer’s personally identifiable
information and to prohibit them from
charging consumers for their services.
We also propose to require that certified
application counselors be recertified on
at least an annual basis, and propose to
prohibit certified application counselors
and certified application counselor
designated organizations from receiving
consideration, directly or indirectly,
from health insurance issuers or stop
loss insurance issuers in connection
with the enrollment of consumers in
QHPs or non-QHPs. We further propose
that, in specific circumstances, certified
application counselor designated
organizations can serve targeted
populations without violating the broad
non-discrimination requirement related
to Exchange functions.

Indexing of Cost-Sharing
Requirements: Under § 156.130(a), the

annual limitation on cost sharing and
the annual limitation on deductibles in
the small group market for years after
2014 are to be indexed by the premium
adjustment percentage. We established
our methodology for calculating the
premium adjustment percentage in the
2015 Payment Notice. In this rule, we
propose calculating these limitations
based on the premium adjustment
percentage by rounding down to the
nearest $50 increment.

Required Contribution Percentage:
Under section 5000A of the Code, an
applicable individual must maintain
minimum essential coverage for each
month, qualify for an exemption, or
make a shared responsibility payment.
An individual may qualify for an
exemption from the shared
responsibility payment if the amount
that he or she would be required to pay
towards minimum essential coverage
(required contribution) exceeds a
particular percentage (the required
contribution percentage) of his or her
household income. Under section
5000A of the Code, the required
contribution percentage for 2014 is 8
percent, and for each plan year
beginning in a calendar year after 2014,
the percentage, as determined by the
Secretary of Health and Human Services
(the Secretary), that reflects the excess
of the rate of premium growth between
the preceding calendar year and 2013
over the rate of income growth for the
same period. In this preamble to this
proposed rule, we describe issues
related to possible methodologies for
determining the percentage reflecting
the excess of the rate of premium
growth over the rate of income growth
for plan years after 2014.

Eligibility Appeals: This rule proposes
to amend standards related to eligibility
appeals provisions in subparts F and H
of Part 155. To facilitate the efficient
conclusion of an appeal at the request
of the appellant, we propose to amend
the withdrawal procedure to permit
withdrawals made via telephonic
signature.

Minimum Essential Coverage: On
October 31, 2013, we published
guidance indicating that certain types of
foreign group health coverage are
recognized as minimum essential
coverage.® In this proposed rule, we
propose amendments codifying the
treatment of foreign group coverage as
described in the October 31, 2013
guidance. We also clarify that entities

5See CCIIO Sub-Regulatory Guidance: Process for
Obtaining Recognition as Minimum Essential
Coverage (October 31, 2013). Available at: http://
www.cms.gov/CCIIO/Resources/Regulations-and-
Guidance/Downloads/mec-guidance-10-31-
2013.pdf.

other than plan sponsors (for example,
issuers) can apply for their coverage to
be recognized as minimum essential
coverage, pursuant to the process
outlined in 45 CFR 156.604 and
guidance thereunder.

Medical Loss Ratio: The MLR program
created pursuant to the Affordable Care
Act generally requires issuers to rebate
a portion of premiums if their MLR fails
to meet the applicable MLR standard in
a State and market for the applicable
reporting year. An issuer’s MLR is the
ratio of claims plus quality
improvement activities to premium
revenue, with the premium adjusted by
the amounts paid for taxes, licensing
and regulatory fees, and the premium
stabilization programs. On December 1,
2010, we published an interim final rule
entitled ‘“Health Insurance Issuers
Implementing Medical Loss Ratio (MLR)
Requirements under the Patient
Protection and Affordable Care Act” (75
FR 74864), which established standards
for the MLR program. Since then, we
have made several revisions and
technical corrections to those rules. In
this proposed rule, we propose to
modify the timeframe for which issuers
can include their ICD-10 conversion
costs in their MLR calculation. We also
propose to modify the regulation to
clarify how issuers would calculate
MLRs and rebates in States that require
the individual and small group markets
to be merged. We note that the
standards for ICD—10 conversion costs
and merged markets would also apply to
the risk corridors program. Further, we
propose to modify the regulation to
account for the special circumstances of
the issuers affected by the CMS
November 2013 transitional policy and
the issuers impacted by systems
challenges during the implementation of
the Exchanges. We also propose to
amend the requirements for distribution
of de minimis rebates.

II. Background

A. Legislative Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010. The Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152), which amended and
revised several provisions of the Patient
Protection and Affordable Care Act, was
enacted on March 30, 2010. In this
proposed rule, we refer to the two
statutes collectively as the “Affordable
Care Act.”

The Affordable Care Act reorganizes,
amends, and adds to the provisions of
title XXVII of the PHS Act relating to
group health plans and health insurance


http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/mec-guidance-10-31-2013.pdf
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/mec-guidance-10-31-2013.pdf
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/mec-guidance-10-31-2013.pdf
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issuers in the group and individual
markets.

Section 1201 of the Affordable Care
Act added sections 2702 and 2703 of the
PHS Act. Section 2702 of the PHS Act
generally requires an issuer that offers
health insurance coverage in the
individual or group market in a State to
offer coverage to and accept every
individual or employer in the State that
applies for such coverage. Section 2703
of the PHS Act generally requires an
issuer to renew or continue in force
coverage in the group or individual
market at the option of the plan sponsor
or the individual.

Prior to enactment of the Affordable
Care Act, HIPAA amended the PHS Act
to improve access to individual health
insurance coverage for certain eligible
individuals who previously had group
coverage, and to guarantee the
renewability of all coverage in the
individual market. These reforms were
added as sections 2741 through 2744 of
the PHS Act.

HIPAA also added PHS Act
provisions permitting sponsors of self-
funded, non-Federal governmental
plans to elect to exempt those plans
from (“opt out of”’) certain provisions of
title XXVII of the PHS Act. This election
was authorized under section 2721(b)(2)
of the PHS Act, which is now
designated as section 2722(a)(2) of the
PHS Act by the Affordable Care Act.

Section 2718 of the PHS Act, as added
by the Affordable Care Act, generally
requires health insurance issuers to
submit an annual MLR report to HHS
and provide rebates to consumers if they
do not achieve specified MLRs.

Sections 2722 and 2763 of the PHS
Act, as implemented in 45 CFR
146.145(b) and 148.220, provide that the
requirements of parts A and B of title
XXVII of the PHS Act shall not apply to
any individual coverage or any group
health plan (or group health insurance
coverage) in relation to its provision of
excepted benefits. Excepted benefits are
described in section 2791(c) of the PHS
Act. One category of excepted benefits,
called “noncoordinated excepted
benefits,”” includes coverage for only a
specified disease or illness, and hospital
indemnity or other fixed indemnity
insurance. Benefits in this category are
excepted only if they meet certain
conditions specified in the statute and
regulations.

Section 1302(c) of the Affordable Care
Act establishes an annual limitation on
cost sharing and an annual limitation on
deductibles in the small group market
for 2014, and provides that those
limitations are to be increased for each
year after 2014 by the percentage by
which the average per capita premium

for health insurance coverage in the
United States for the preceding year
exceeds the average per capita premium
for 2013. Under section 1302(c), those
limitations are to be rounded to the next
lowest multiple of $50.

Section 1311(b) of the Affordable Care
Act provides that each State has the
opportunity to establish an Exchange
that: (1) Facilitates the purchase of
insurance coverage by qualified
individuals through QHPs; (2) provides
for the establishment of a SHOP
designed to assist qualified employers
in the enrollment of their qualified
employees in QHPs; and (3) meets other
requirements specified in the Affordable
Care Act.

Section 1311(c)(3) of the Affordable
Care Act requires the Secretary to
develop a rating system to rate QHPs
offered through an Exchange on the
basis of quality and price. Section
1311(c)(4) of the Affordable Care Act
directs the Secretary to establish an ESS
system that would evaluate the level of
enrollee satisfaction of members in
QHPs offered through an Exchange, for
each QHP with more than 500 enrollees
in the previous year. Sections 1311(c)(3)
and 1311(c)(4) of the Affordable Care
Act further require an Exchange to
provide information to individuals and
employers from the rating and ESS
systems on the Exchange’s Web site. We
have already promulgated regulations in
45 CFR 155.200(d) that direct Exchanges
to oversee implementation of ESSs and
ratings of health care quality and
outcomes, and 45 CFR 156.200(b)(5) &
that directs QHP issuers that participate
in Exchanges to report health care
quality and outcomes information and
to implement an ESS consistent with
the Affordable Care Act.

Sections 1311(d)(4)(K) and 1311(i) of
the Affordable Care Act direct all
Exchanges to establish a Navigator
program.

Section 1321(a) of the Affordable Care
Act provides broad authority for the
Secretary to establish standards and
regulations to implement the statutory
requirements related to Exchanges,
QHPs and other components of title I of
the Affordable Care Act. Section
1321(a)(1) directs the Secretary to issue
regulations that set standards for
meeting the requirements of title I of the
Affordable Care Act with respect to,
among other things, the establishment
and operation of Exchanges. Section
1321(a)(2) requires the Secretary to
engage in consultation to ensure

6 Patient Protection and Affordable Care Act;
Establishment of Exchanges and Qualified Health
Plans; Exchange Standards for Employers; Final
Rule, 77 FR 18310 (Mar. 27, 2012) (to be codified
at 45 CFR parts 155, 156, & 157).

balanced representation among
interested parties.

Section 1321 of the Affordable Care
Act provides for State flexibility in the
operation and enforcement of Exchanges
and related requirements. Section
1321(d) provides that nothing in title I
of the Affordable Care Act shall be
construed to preempt any State law that
does not prevent the application of title
I of the Affordable Care Act. Section
1311(k) specifies that Exchanges may
not establish rules that conflict with or
prevent the application of regulations
promulgated by the Secretary.

Section 1321(c)(1) requires the
Secretary of HHS (referred to throughout
this rule as the Secretary) to establish
and operate an FFE within States that
either: (1) Did not elect to establish an
Exchange; or (2) as determined by the
Secretary, did not have any required
Exchange operational by January 1,
2014.

Section 1321(c)(2) of the Affordable
Care Act provides that the provisions of
section 2723(b) of the PHS Act7” shall
apply to the enforcement under section
1321(c)(1) of requirements of section
1321(a)(1), without regard to any
limitation on the application of those
provisions to group health plans.
Section 2723(b) of the PHS Act
authorizes the Secretary to impose
CMPs as a means of enforcing the
individual and group market reforms
contained in Part A of title XXVII of the
PHS Act when, in the Secretary’s
determination, a State fails to
substantially enforce these provisions.

Section 1341 of the Affordable Care
Act requires the establishment of a
transitional reinsurance program in each
State to help pay the cost of treating
high-cost enrollees in the individual
market from 2014 through 2016. Section
1342 of the Affordable Care Act directs
the Secretary to establish a temporary
risk corridors program that provides for
the sharing in gains or losses resulting
from inaccurate rate setting from 2014
through 2016 between the Federal
government and certain participating
health plans.

Section 1411(f)(1) of the Affordable
Care Act provides that the Secretary, in
consultation with the Secretary of the
Treasury, the Secretary of Homeland
Security, and the Commissioner of
Social Security, shall establish
procedures by which the Secretary or
one of such other Federal officers hears
and makes decisions with respect to

7 Section 1321(c) of the Affordable Care Act
erroneously cites to section 2736(b) of the PHS Act
instead of 2723(b) of the PHS Act. This was clearly
a typographical error, and we have interpreted
section 1321(c) of the Affordable Care Act to
incorporate section 2723(b) of the PHS Act.
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appeals of any determination under
subsection (e) and redetermines
eligibility on a periodic basis in
appropriate circumstances. Section
1411(f)(2) of the Affordable Care Act
provides that the Secretary shall
establish a separate appeals process for
employers who are notified under
section 1411(e)(4)(C) of the Affordable
Care Act that the employer may be
liable for a tax imposed by section
4980H of the Internal Revenue Code of
1986 (the Code) with respect to an
employee because of a determination
that the employer does not provide
minimum essential coverage through an
employer-sponsored plan or that the
employer does provide that coverage but
it is not affordable coverage with respect
to an employee.

Section 1411(h) of the Affordable Care
Act sets forth CMPs to which any
person may be subject if that person
provides inaccurate information as part
of an Exchange application or
improperly uses or discloses an
applicant’s information.

Section 1501(b) of the Affordable Care
Act added section 5000A to the Code.
That section, as amended by the
TRICARE Affirmation Act of 2010 (Pub.
L. 111-159, 124 Stat. 1123) and Public
Law 111-173 (124 Stat. 1215), requires
nonexempt individuals to either
maintain minimum essential coverage
or make a shared responsibility payment
for each month beginning in 2014. It
also describes categories of individuals
who may qualify for an exemption from
the individual shared responsibility
payment. Section 1311(d)(4)(H) of the
Affordable Care Act specifies that the
Exchange will, subject to section 1411 of
the Affordable Care Act, grant
certifications of exemption from the
individual shared responsibility
payment specified in section 5000A of
the Code. Standards relating to these
provisions were established in IRS
regulations titled, Shared Responsibility
Payment for Not Maintaining Minimum
Essential Coverage Final Rule published
in the August 30, 2013 Federal Register
(78 FR 53646) (IRS Minimum Essential
Coverage Final Rule) and HHS
regulations titled, Exchange Functions:
Eligibility for Exemptions;
Miscellaneous Minimum Essential
Coverage Provisions Final Rule
published in the July 1, 2013 Federal
Register (78 FR 39494) (HHS Minimum
Essential Coverage Final Rule).

B. Stakeholder Consultation and Input

HHS has consulted with stakeholders
on policies related to the operation of
Exchanges, including the SHOP and the
premium stabilization programs. HHS
has held a number of listening sessions

with consumers, providers, employers,
health plans, the actuarial community,
and State representatives to gather
public input. HHS consulted with
stakeholders through regular meetings
with the National Association of
Insurance Commissioners (NAIC),
regular contact with States through the
Exchange Establishment grant and
Exchange Blueprint approval processes,
technical health care quality
measurement experts, health care
survey development experts, and
meetings with Tribal leaders and
representatives, health insurance
issuers, trade groups, consumer
advocates, employers, and other
interested parties. In addition, HHS
received public comment on various
notices published in the Federal
Register relating to health care quality
in the Exchanges,8 enrollee experience
measures and domains,® and the quality
rating system, which provided valuable
feedback on quality reporting and
quality rating requirements.1® We
considered all of the public input as we
developed the policies in this proposed
rule.

C. Structure of Proposed Rule

The regulations outlined in this
proposed rule would be codified in 45
CFR parts 146, 147, 148, 153, 155, 156,
and 158. Part 146 outlines the group
health insurance market requirements of
the PHS Act added by HIPAA and other
laws, including guaranteed renewability
standards and opt-out provisions for
sponsors of self-funded, non-Federal
governmental plans. Part 147 outlines
health insurance reform requirements
for the group and individual markets
added by the Affordable Care Act,
including standards related to
guaranteed availability and guaranteed
renewability of coverage. Part 148
outlines the individual health insurance
market requirements of the PHS Act
added by HIPAA and other laws,
including standards related to
guaranteed availability with respect to
certain eligible individuals and
guaranteed renewability for all
individuals. Part 153 outlines standards
related to reinsurance program and risk

8Request for Information Regarding Health Care
Quality for Exchanges: http://www.gpo.gov/fdsys/
pkg/FR-2012-11-27/pdf/2012-28473.pd].

9Request for Domains, Instruments, and
Measures for Development of a Standardized
Instrument for Use in Public Reporting of Enrollee
Satisfaction With Their Qualified Health Plan and
Exchange: http://www.gpo.gov/fdsys/pkg/FR-2012-
06-21/html/2012-15162.htm.

10 Patient Protection and Affordable Care Act;
Exchanges and Qualified Health Plans, Quality
Rating System (QRS) Framework, Measures and
Methodology; Notice with Comment, 78 FR 69418
(Nov. 19, 2013).

corridors programs. Part 155 outlines
standards related to the operations and
functions of an Exchange, including
standards related to non-discrimination,
accessibility, and enforcement remedies;
standards applicable to the consumer
assistance functions performed by
Navigators, non-Navigator assistance
personnel, and certified application
counselors; standards related to
eligibility appeals; standards related to
exemptions; standards related to quality
reporting; and standards related to
SHOP. Part 156 outlines health
insurance issuer responsibilities,
including the methodology for
calculating the annual limit on cost-
sharing and deductibles for years after
2014; minimum certification standards;
standards for recognition of certain
types of foreign group health coverage
as minimum essential coverage; quality
standards for QHPs; and other QHP
issuer responsibilities. Part 158 outlines
standards related to the medical loss
ratio program, including standards
related to treatment of ICD-10
conversion costs, standards related to
adjustments for issuers affected by the
November 2013 CMS transitional policy
and issuers that incurred costs due to
the technical problems during the
implementation of the Exchanges,
standards related to MLR reporting and
rebate calculations in States with
merged individual and small group
markets, and standards related to
distribution of de minimis rebates.

IIL. Provisions of the Proposed Rule

A. Part 146—Requirements for the
Group Health Insurance Market

1. HIPAA Opt-Out Provisions for Plan
Sponsors of Self-Funded, Non-Federal
Governmental Plans (§ 146.180)

Prior to enactment of the Affordable
Care Act, sponsors of self-funded, non-
Federal governmental plans were
permitted to elect to exempt those plans
from (“opt out of”’) certain provisions of
title XXVII of the PHS Act. This election
was authorized under section 2721(b)(2)
of the PHS Act. Sponsors of those plans
could elect to opt out of all or any of the
following title XXVII requirement
categories:

1. Limitations on preexisting
condition exclusion periods under
section 2701 of the PHS Act
(redesignated as section 2704 by the
Affordable Care Act).

2. Requirements for special
enrollment periods under section 2701
of the PHS Act (redesignated as section
2704 by the Affordable Care Act).

3. Prohibitions against discriminating
against individual participants and
beneficiaries based on health status (but


http://www.gpo.gov/fdsys/pkg/FR-2012-06-21/html/2012-15162.htm
http://www.gpo.gov/fdsys/pkg/FR-2012-06-21/html/2012-15162.htm
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not including provisions added by the
Genetic Information Nondiscrimination
Act of 2008) under 2702 of the PHS Act
(redesignated as section 2705 by the
Affordable Care Act).

4. Standards relating to benefits for
newborns and mothers under section
2704 of the PHS Act (redesignated as
section 2725 by the Affordable Care
Act).

5. Parity in the application of certain
limits to mental health and substance
use disorder benefits (including
requirements of the Mental Health
Parity and Addiction Equity Act of
2008) under section 2705 of the PHS Act
(redesignated as section 2726 by the
Affordable Care Act).

6. Required coverage for
reconstructive surgery following
mastectomies under section 2706 of the
PHS Act (redesignated as section 2727
of the PHS Act).

7. Coverage of dependent students on
a medically necessary leave of absence
under section 2707 of the PHS Act
(redesignated as section 2728 by the
Affordable Care Act).

The Affordable Care Act made a
number of changes, with the result that
sponsors of self-funded, non-Federal
governmental plans can no longer opt
out of as many requirements of title
XXVII First, PHS Act section 2721 was
redesignated as section 2722. The new
section 2722(a)(2) no longer allows a
sponsor of a self-funded, non-Federal
governmental plan to exempt that plan
from the first 3 requirement categories
listed above, but may continue to
exempt the plan from requirement
categories 4 through 7.

In response to the Affordable Care Act
amendments, HHS issued guidance on
September 21, 2010 indicating that, for
plan years beginning on or after
September 23, 2010, plan sponsors of
non-collectively bargained plans can
only elect to be exempt from provisions
4-7 and that provisions 1-3 are no
longer available for exemption.1* Group
health plans maintained pursuant to a
collective bargaining agreement that was
ratified before March 23, 2010, and that
has been exempted from any of the first
3 requirement categories listed above,
would not have to come into
compliance with those provisions until
the commencement of the first plan year
following the expiration of the last plan
year governed by the collective
bargaining agreement. Because of the
timing of the guidance, HHS elected not

11 Amendments to the HIPAA opt-out provision
(formerly section 2721(b)(2) of the Public Health
Service Act) made by the Affordable Care Act
(September 21, 2010). Available at: http://
www.cms.gov/CCIIO/Resources/Files/Downloads/
opt_out_memo.pdf.

to take any enforcement actions with
respect to opt-out elections for plan
years beginning prior to April 1, 2011
on the provisions 1-3.

We propose to revise the provisions of
§146.180 to reflect the amendments of
the Affordable Care Act and the
September 21, 2010 guidance. While the
proposed rule restates the current rule
in the procedures for filing an opt-out
election with CMS, the following
revisions are being proposed primarily
to reflect the Affordable Care Act
amendments: identification of PHS Act
provisions subject to the opt-out
election as noted above; deletion of
references to the notice of creditable
coverage requirement since that
requirement has been superseded; and
the deletion of examples referencing
provisions that are no longer available
for opt-out elections.

Additionally, we propose to replace
the address for submitting the election
documents with language indicating
that opt-out elections must be submitted
in an electronic format as specified by
the Secretary in guidance. We believe
that electronic submissions will be
easier and more efficient for both the
plan sponsors and for CMS to track the
submissions. We welcome comments on
improving the election process in order
for elections to be submitted
electronically. Until the issuance of
final regulations, elections will be
accepted via U.S. Mail or facsimile. The
current address for the submission, as
noted on the CMS/CCIIO Web site, is
Centers for Medicare & Medicaid
Services (CMS), Center for Consumer
Information and Insurance Oversight
(CCIIO), Attn: HIPAA Opt-Out, 200
Independence Avenue SW., Room
733H-02, Washington, DC 20201.
Elections can also be submitted via
facsimile at 301-492—4462. Questions
regarding the opt-out process can be
submitted to CMS at HIPAAOptOut@
cms.hhs.gov. CMS makes publicly
available on its Web site a list of self-
funded, non-Federal governmental
plans that have submitted an opt-out
election and the PHS Act provisions
subject to the election.2

The proposed rule would clarify that
plan sponsors of self-funded, non-
Federal governmental plans offering
health coverage subject to a collectively
bargained agreement that was ratified
before March 23, 2010 can continue to
be exempt from any of the 7 original
provisions for which a timely election
was filed with CMS until the expiration

12 See List of HIPAA Opt-Out Elections for Self-
Funded Non-Federal Governmental Plans.
Available at: http://www.cms.gov/CCIIO/Resources/
Files/Downloads/hipaa-nfgp-list-7-9-2013.pdf.

of the last plan year subject to the
agreement.

These proposed amendments would
generally become applicable upon the
effective date of the final rule.
Comments are welcome on the proposed
revisions and on any aspect of the
proposed rule, including the provisions
unchanged from the current regulation.

Finally, we note that some plan
administrators have been submitting
one opt-out election to CMS for multiple
group health plans. While this is
permitted for plans subject to the same
collective bargaining agreement, single
elections have been received for
multiple plans not under a collective
bargaining agreement. The current
regulations expressly require a separate
election for each group health plan not
subject to collective bargaining. We
request comments on whether the
regulation should be modified to allow
a single opt-out submission for multiple
group health plans not subject to
collective bargaining. We are also
considering requiring, as part of the opt-
out election document, that sponsors of
plans subject to a collective bargaining
agreement be required to list all plans
subject to the agreement. We welcome
comments on this proposal.

B. Part 147—Health Insurance Reform
Requirements for the Group and
Individual Health Insurance Markets

1. Guaranteed Availability and
Guaranteed Renewability of Coverage
(§§147.104 and 147.106)

a. No Effect on Other Laws

Section 2702 of the PHS Act generally
requires a health insurance issuer that
offers health insurance coverage in the
individual or group market in a State to
offer coverage to and accept every
individual or employer in the State that
applies for coverage. Section 2703 of the
PHS Act generally requires a health
insurance issuer to renew or continue in
force 13 coverage in the group or
individual market at the option of the
plan sponsor or the individual. These
sections are implemented by regulations
at 45 CFR 147.104 and 147.106,
respectively. They apply to health plans
offered both through and outside of an
Exchange.

There are several exceptions to these
requirements. In addition to statutorily
specified exceptions set forth in sections
2702 and 2703 of the PHS Act, other
Federal laws restrict the products that
are available to certain individuals. For
example, section 1882(d) of the Social

13 “Continue in force” means that the issuer
maintains the same policy form that the plan
sponsor or individual purchased.
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Security Act establishes an anti-
duplication provision that makes it
unlawful for an issuer to knowingly sell
to an individual entitled to benefits
under Medicare part A or enrolled
under Medicare part B an individual
health insurance policy that duplicates
Medicare benefits; sections 1311(d)(2)
and 1312(f) of the Affordable Care Act
limit access of an individual market
QHP offered through an Exchange to
citizens and lawful residents; 14 and
section 1302(e) of the Affordable Care
Act provides that only individuals
under age 30, and individuals who are
certified as exempt from the
requirement to maintain minimum
essential coverage based on lack of
affordable coverage or hardship, are
eligible to enroll in catastrophic plans.
Consistent with the canons of statutory
construction, which provide that
specific statutory language ordinarily
trumps conflicting general language,15
the guaranteed availability and
renewability requirements are
subordinated to these and other Federal
law requirements limiting access to
coverage. As a result, issuers of coverage
subject to specific Federal statutes that
conflict with PHS Act sections 2702 and
2703 could deny enrollment or
reenrollment in coverage where doing
otherwise is contrary to law.

We propose to amend the guaranteed
availability and renewability regulations
to codify this interpretation in
regulation text. We propose to add new
paragraph (h) in § 147.104 providing
that nothing in the guaranteed
availability requirements should be
construed to require an issuer to offer
coverage where other Federal laws
operate to prohibit the issuance of such
coverage. Similarly, we propose to
redesignate paragraphs (g) and (h) as (h)
and (i), and add new paragraph (g) in
§ 147.106 providing that nothing in the

14 Although the Affordable Care Act creates a
limited exception to the guaranteed availability
requirements for qualified individuals purchasing
coverage through an Exchange, if an individual
declines or is ineligible to enroll through an
Exchange and seeks enrollment directly with the
issuer, issuers of coverage subject to the guaranteed
availability requirements of section 2702 of the PHS
Act must accept every individual in the State that
applies for such coverage unless an exception
applies.

15 See Fourco Glass Co. v. Transmirra Products
Corp., 353 U.S. 222, 228 (1957) (citations omitted)
(providing that, “However inclusive may be the
general language of a statute, it will not be held to
apply to a matter specifically dealt with in another
part of the same enactment.” The same principle is
used to resolve conflict between two statutes. See
also, e.g., United States v. Estate of Romani, 523
U.S. 517, 532 (1998) (later, more specific statute
governs). See also Morton v. Mancari, 417 U.S. 535,
550-51 (1974) (a general statute will not be held to
have repealed by implication a more specific one
unless there is “clear intention otherwise”).

guaranteed renewability requirements
should be construed to require an issuer
to renew or continue in force coverage
for which continued eligibility would
otherwise be prohibited under
applicable Federal law. We believe that
these regulatory changes are consistent
with current market practice and will
cause no disruption in the health
insurance market. We solicit comment
on these and other clarifications that
may be helpful. We note that only
Federal laws, not State laws, can create
exceptions to the Federal guaranteed
availability and renewability
requirements.

We also note that, due to a formatting
error in the interim final rule with
comment period titled, Patient
Protection and Affordable Care Act;
Maximizing January 1, 2014 Coverage
Opportunities (78 FR 76212), the
regulation text at § 147.104(b)(1)(i)
contains a duplicate reference to the
SHOP regulation at § 155.725. We
propose to correct the duplicate
reference in this proposed rule, and to
make other minor regulatory revisions
in this paragraph for clarity.

b. Product Withdrawal and Uniform
Modification of Coverage Exceptions to
Guaranteed Renewability Requirements

The PHS Act provisions enacted by
HIPAA and the Affordable Care Act
require health insurance issuers to
guarantee the renewal of coverage
unless at least one of several listed
exceptions applies.1® One exception to
the guaranteed renewability
requirements permits an issuer to cease
offering a particular product in a market
and to discontinuing existing blocks of
business with respect to that product
(product withdrawal). This may be
done, in accordance with State law,
provided certain other requirements are
met. The PHS Act also provides for
issuers, only at the time of coverage
renewal, to modify the health insurance
coverage for a product offered to a group
health plan or an individual in the
individual market, if the modification is
consistent with State law and effective
uniformly for all group health plans or
individuals with that product (uniform
modification of coverage). The law
contemplates that a uniform
modification does not alter a
policyholder’s right to renewability, and

16 See PHS Act sections 2703 (applicable to non-
grandfathered health plans in the group and
individual markets), section 2712 as codified prior
to enactment of the Affordable Care Act (applicable
to grandfathered health plans in the group market),
and section 2742 (applicable to both grandfathered
and non-grandfathered health plans in the
individual market), as implemented in 45 CFR
146.152, 147.106, and 148.122.

that such modifications do not in effect
result in the termination of the existing
policy under the product withdrawal
rules.

In this proposed rule, we propose
standards defining whether certain
modifications to a policy would
constitute ‘“‘uniform modifications”
within the meaning of the PHS Act, or
would constitute the withdrawal of the
existing product and the creation of a
new product. These provisions would
be codified in each of the guaranteed
renewability regulations at 45 CFR
146.152, 147.106, and 148.122, and
would therefore apply to both
grandfathered and non-grandfathered
coverage in the group and individual
markets.1”

Definition of Uniform Modification of
Coverage

We propose that a modification made
solely pursuant to applicable Federal or
State law would be considered a
modification of coverage rather than a
product withdrawal. These
modifications could include changes
required to comply with Affordable Care
Act standards (such as elimination of a
prohibited annual limit) and changes
permitted based on updated standards
(such as increasing an annual limitation
on cost sharing based on the annual
increase in the limit permitted as a
result of the application of the premium
adjustment percentage). Additionally,
we propose that if an issuer makes
changes to the health insurance
coverage for a product that are not
pursuant to applicable Federal or State
law, the modifications would constitute
a uniform modification of coverage for
purposes of the guaranteed renewability
requirements under the PHS Act if the
product that has been modified meets
all of the following criteria:

e The product is offered by the same
health insurance issuer (within the
meaning of section 2791(b)(2) of the
PHS Act);

e The product is offered as the same
product type (e.g., preferred provider
organization (PPO) or health
maintenance organization (HMO));

e The product covers a majority of the
same counties in its service area;

17 While the Affordable Care Act amended section
2703 of the PHS Act to generally apply to health
insurance issuers in the group and individual
markets, the uniform modification of coverage
exception in section 2703(d) of the PHS Act
addresses only the large and small group markets.
Section 2742 of the PHS Act and the regulations at
§148.122(g) contain parallel provisions allowing for
the uniform modification of coverage in the
individual market. For ease of reference and to
facilitate compliance, we propose to add a
provision in § 147.106(e)(1) reiterating the uniform
modification of coverage exception for non-
grandfathered coverage in the individual market.
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e The product has the same cost-
sharing structure, except for variation in
cost sharing solely related to changes in
cost and utilization of medical care, or
to maintain the same level of coverage
described in sections 1302(d) and (e) of
the Affordable Care Act (e.g., bronze,
silver, gold, platinum or catastrophic);
and

e The product provides the same
covered benefits, except for changes in
benefits that cumulatively impact the
rate for the product by no more than 2
percent (not including changes required
by applicable Federal or State law).

Under this proposal, if an issuer
modifies the coverage for a product and
the resulting product is consistent with
the above criteria, the issuer would be
considered under the PHS Act to have
made a uniform modification of
coverage and therefore not to have
withdrawn the product from that
market. Conversely, if an issuer
modifies the coverage for a product in
a manner that results in a product that
differs from the above criteria, the issuer
would be considered to have changed
the coverage to such extent that the
issuer has withdrawn the existing
product and created a new product.18

These criteria, if finalized, would
establish minimum Federal standards
determining whether coverage
modifications constitute the
continuance of an existing product in a
market within a State for products
offered both through and outside of an
Exchange. We believe these proposed
standards will minimize unnecessary
terminations of coverage, ensuring
predictability and continuity for
consumers, while reasonably providing
issuers the flexibility to make necessary
adjustments to coverage.

We recognize that some States may
have different definitions of what
changes to a health insurance product
constitute modifications and what
changes constitute withdrawals and re-
filings of new products. The definitions
proposed here would preempt any
conflicting State definitions. We
acknowledge that the guaranteed
renewability sections of the PHS Act
provide that a uniform modification of
coverage must, among other things, be
“consistent with State law.” We
interpret this statutory language as
governing the extent or type of
modifications that may legally be made

18 Whether an issuer is considered to offer the
same product for purposes of this proposal is
unrelated to and would not determine whether a
plan maintains status as a grandfathered health plan
under section 1251 of the Affordable Care Act and
its implementing regulations. 26 CFR 54.9815—
1251T, 29 CFR 2590.715-1251, and 45 CFR
147.140.

under State law. As discussed in the
preamble to the final rule published on
February 27, 2013 under section 2703 of
the PHS Act (78 FR 13419), State laws
that prevent issuers from uniformly
modifying coverage to comply with
Federal law requirements would, in
effect, prevent the application of such
requirements and therefore be
preempted.?® Accordingly, under the
approach we are proposing, States
would have the flexibility to apply
additional criteria that broaden the
scope of what would be considered a
uniform modification, but not narrow its
scope.

We request comment on all aspects of
this proposal.

Standard Consumer Notices When
Discontinuing or Renewing a Product in
the Group or Individual Market

To reduce confusion and ensure
consumers receive clear, accurate, and
consistent information about their
coverage options, we are also proposing
standard notice requirements when
issuers discontinue or renew coverage
in the group and individual markets.

First, under the current regulations,
issuers electing to discontinue offering a
particular product in a market must
provide to each plan sponsor or
individual provided that product (and
to all participants and beneficiaries
covered under such coverage) at least 90
calendar days’ notice of the
discontinuation in writing. We propose
that, to satisfy this requirement, the
issuer must provide notice “in a form
and manner specified by the Secretary.”

Second, we propose to establish a
new notice requirement when issuers
provide the option to renew coverage,
including a renewal of coverage with
modifications. We propose the issuer in
this situation must provide written
notice of the renewal to each plan
sponsor in the small or large group
market and to each individual
policyholder in the individual market
(as applicable). We propose this notice
must also be provided in a form and
manner specified by the Secretary.

We request comment on these
proposals. Concurrently with the
issuance of this proposed rule, we are
publishing four draft notices in
guidance that would be required to be
used when issuers elect to discontinue
or renew a product, consistent with the
above discussion.2? We solicit

19 Patient Protection and Affordable Care Act;
Health Insurance Market Rules; Rate Review, 78 FR
13406 (February 27, 2013).

20 Standard Notices When Discontinuing or
Renewing a Particular Product in the Group or
Individual Market (March 14, 2014). Available at:
http://www.cms.gov/CCIIO/Resources/Files/

comments on the draft notices as
described in the guidance.

Rate Review

Section 2794 of the PHS Act, and
regulations at 45 CFR Part 154, establish
a process whereby CMS or the
applicable State will review rate
increases of health insurance coverage
that meet or exceed specified thresholds
to determine if the rate increases are
unreasonable. It has come to our
attention, however, that some issuers
may attempt to avoid review of rate
increases by withdrawing a product(s)
offered in the individual or small group
market in a State and re-filing the
product(s) as a “new” product(s) the
following year. Under § 154.102, a “‘rate
increase” is defined as “‘any increase of
the rates for a specific product offered
in the individual or small group
market,” and a “product” is defined as
““a package of health insurance coverage
benefits with a discrete set of rating and
pricing methodologies that a health
insurance issuer offers in a State.”

CMS intends to apply the criteria
outlined above regarding product
discontinuation and renewal to
determine whether the rate filing is
subject to review under 45 CFR Part
154. Specifically, if an issuer withdraws
a product in a market in a State and,
within a 12-month period, reintroduces
a product in that market with
modifications of the discontinued
product that do not differ from the
above criteria, we would consider the
issuer to be continuing to offer the same
“product” within the meaning of that
term under § 154.102. As such, the rate
filing for the product would be subject
to the annual review of rate increases of
health insurance coverage should it
meet or exceed the specified thresholds
to determine if the rate increase is
unreasonable. CMS will consider
compliance with the proposed criteria
to constitute compliance with PHS Act
section 2794 until this rulemaking is
finalized.

We request comment on whether this
clarification, or a cross-reference to the
proposed definition of a uniform
modification of coverage in § 147.106 of
this proposed rule, should be added to
Part 154.

C. Part 148—Requirements for the
Individual Health Insurance Market

1. Conforming Changes to Individual
Market Regulations (§§ 148.101 through
148.128)

The Health Insurance Portability and
Accountability Act of 1996 (HIPAA),

Downloads/draft-notice-renewal-discontinuation-
bulletin-3-14-2014.pdf.
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Public Law 104-191, was enacted in
1996 to provide for, among other things,
improved portability and continuity of
coverage in both the group and
individual health insurance markets.
Section 111 of HIPAA added sections
2741 through 2744 of the PHS Act to
improve availability and renewability in
the individual market. HIPAA also
added provisions of the Code, the
Employee Retirement Income Security
Act of 1974 (ERISA), and the PHS Act
governing the group health insurance
market and group health plan coverage
provided in connection with
employment. These provisions
permitted limited exclusions of
coverage under certain circumstances
based on preexisting conditions.

The individual health insurance
market provisions of HIPAA are
implemented in 45 CFR Part 148. These
provisions guarantee the availability of
individual health insurance coverage
without preexisting condition
exclusions for certain eligible
individuals who lose group health
insurance coverage; require issuance of
certificates of creditable coverage;
guarantee the renewability of individual
health insurance coverage for all
individuals; and set forth procedures for
States that choose to implement an
alternative mechanism under State law
with respect to guaranteed availability
for eligible individuals.

The Affordable Care Act added a new
section 2704 of the PHS Act, which
renumbered and amended the HIPAA
requirements relating to preexisting
condition exclusions.2? In general, the
new PHS Act section 2704 provides that
a group health plan and a health
insurance issuer offering group or
individual health insurance coverage
may not impose any preexisting
condition exclusions. Section 2704 and
the regulations under that section are
generally effective for plan years (in the
individual market, policy years)
beginning on or after January 1, 2014,
but for enrollees under the age of 19, the
prohibition became effective for plan
years (in the individual market, policy
years) beginning on or after September
23, 2010.22

21 The Affordable Care Act adds section 715(a)(1)
of ERISA and section 9815(a)(1) of the Code to
incorporate the provisions of part A of title XXVII
of the PHS Act, including section 2704 of the PHS
Act, into ERISA and the Code, and to make them
applicable to group health plans and health
insurance issuers providing health insurance
coverage in connection with group health plans.

22PHS Act section 2704 applies to grandfathered
and non-grandfathered group health plans and
group health insurance coverage, and non-

grandfathered individual health insurance coverage.

It does not apply to grandfathered individual health
insurance coverage. For more information on

This proposed rule would make
conforming amendments to the
individual market provisions contained
in Part 148 by removing provisions
concerning preexisting condition
exclusions that are superseded by new
section 2704 of the PHS Act. These
amendments would generally become
applicable upon the effective date of the
final rule. However, the proposed
amendment to eliminate the
requirement to issue certificates of
creditable coverage is proposed to apply
December 31, 2014, so that individuals
needing to offset a preexisting condition
exclusion under a group health plan
that will become subject to the
prohibition on preexisting condition
exclusions starting with a plan year
beginning on December 31, 2014, would
still have access to the certificate for
proof of coverage until that time. These
proposed amendments are consistent
with rulemaking amending the group
market regulations under HIPAA 23 and
with previously released guidance
addressing the maintenance of State
alternative mechanisms.24

We solicit comment on this proposal.

2. Fixed Indemnity Insurance in the
Individual Health Insurance Market
(§148.220)

Pursuant to PHS Act sections
2722(c)(2), 2763(b) and 2791(c)(3)(B),
insurance that pays a fixed amount
under specified conditions without
regard to other insurance (“fixed
indemnity insurance”) is considered to
be an excepted benefit, exempt from
many of the provisions of title XXVII of
the PHS Act for the group and
individual markets, if it meets all of the
following conditions: (1) The benefits
are be provided under a separate policy,
certificate or contract of insurance; (2)
there is no coordination between the
provision of such benefits and any
exclusion of benefits under any group
health plan maintained by the same
plan sponsor; and (3) such benefits are
paid with respect to an event without
regard to whether benefits are provided
with respect to such event under any
group health plan maintained by the
same plan sponsor.

These statutory requirements are
reflected in regulations at 45 CFR

grandfathered health plans, see section 1251 of the
Affordable Care Act and its implementing
regulations at 26 CFR 54.9815-1251T, 29 CFR
2590.715-1251, and 45 CFR 147.140.

23 See Ninety-Day Waiting Period Limitation and
Technical Amendments to Certain Health Coverage
Requirements Under the Affordable Care Act, 78 FR
10296 (February 24, 2014).

24 See Questions and Answers Related to Health
Insurance Market Rules, Q2. Available at: http://
www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/qa_hmr.html.

146.145(b)(4) and 148.220(b)(3). In
addition, under § 146.145(b)(4),
incorporated through § 148.220(b)(3),
benefits of fixed indemnity insurance in
the group and individual markets must
be paid on a fixed amount basis without
regard to the cost of the item or service
and can only be paid on a per-period
basis as opposed to on a per-service
basis in order to be treated as an
excepted benefit.

The primary reason fixed indemnity
insurance is considered to be an
excepted benefit if it meets the statutory
and regulatory criteria is that its primary
purpose is not to provide major medical
coverage but to provide a cash-
replacement benefit for those
individuals with other health coverage.
Since the issuance of the regulations,
however, various situations have come
to the attention of HHS, the Department
of Labor, and the Department of the
Treasury (the Departments) where a
health insurance policy is advertised as
fixed indemnity coverage but pays a
fixed amount based not on a period of
time, but if a particular service is
received. For example, the fixed
indemnity coverage pays a fixed $50 per
visit for doctors’ visits, or $100 for a day
of hospitalization, different fixed dollar
amounts for other various surgical
procedures, and/or a fixed $15 per
prescription without regard to cost. In
all cases, these fixed amounts are paid
under these policies without regard to
costs, and without regard to other
insurance payments that may cover the
same services. In such circumstances,
the fixed payments for doctors’ visits,
surgery, and prescription drugs are not
made not on a per-period basis, but
instead based on the type of procedure
or item, such as the surgery or doctor
visit actually performed or the drug
prescribed, and the amount of payment
varies widely based on the type of
surgery or the cost of the drug. Because
these payments are not based on a
“fixed dollar amount per day (or per
other period),” such a policy is not an
excepted benefit under the current
regulations.

The Departments issued a frequently
asked question (FAQ) on January 24,
2013 affirming that under the current
regulations, for fixed indemnity
insurance to be an excepted benefit,
payment based on an event must be
paid on a per-period basis as opposed to
on a per-service basis.25 While the FAQ
only addressed fixed indemnity
insurance sold in the group health

25 See FAQs about Affordable Care Act
Implementation (Part XI), Q7, available at http://
www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/aca_implementation_faqs11.html and http://
www.dol.gov/ebsa/faqs/faq-aca11.html.


http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs11.html
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs11.html
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs11.html
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/qa_hmr.html
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/qa_hmr.html
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/qa_hmr.html
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insurance market, the same analysis also
applies to fixed indemnity insurance
sold in the individual health insurance
market, as noted above.

Since the issuance of the January 24,
2013 FAQ, however, stakeholders have
expressed concerns over the distinction
made under the current regulations
between payment on a per-period basis
(which is permitted) and payment on a
per-service basis (which is not
permitted). State insurance regulators
indicated that they have for years been
approving policies as fixed indemnity
insurance that pay on a per-service basis
and treating such coverage as an
excepted benefit. In an August 27, 2013
letter to the Secretaries of the
Departments on behalf of the National
Association of Insurance Commissioners
(NAIQ), it was stated that ““state
regulators believe hospital and other
fixed indemnity coverage with variable
fixed amounts based on service types
could provide important options for
consumers as supplemental coverage.
Consumers who purchase major medical
coverage that meets the definition of
‘minimum essential coverage’ may still
want to buy fixed indemnity coverage to
help meet out-of-pocket medical and
other costs.” Industry groups
representing health insurance issuers
have also expressed similar concerns.

Based on the feedback from
stakeholders and the fact that, starting
in 2014, most individuals are required
to have minimum essential coverage in
order to satisfy the individual shared
responsibility requirement under
section 5000A of the Code, CMS agrees
that it is appropriate to revise the
current regulatory criteria for individual
market fixed indemnity coverage to be
treated as an excepted benefit by (1)
eliminating the current requirement that
payment be made on a per-period basis
and not on a per-service basis, and (2)
among other things, imposing a new
requirement that fixed indemnity
insurance be sold only as secondary to
other health coverage that meets the
definition of minimum essential
coverage.26

On January 9, 2014, the Departments
published an FAQ stating that, “HHS
intends to propose amendments to 45
CFR 148.220(b)(3) that would allow
fixed indemnity coverage sold in the

26 Fixed indemnity plans paying fixed amounts
per service that meet these requirements to be
excepted benefits do not qualify as permitted
insurance that can be provided in addition to a
High Deductible Health plan to an eligible
individual under section 223(c)(3) of the Code. The
statutory language for permitted hospitalization
insurance specifically refers to “insurance paying a
fixed amount per day (or other period) of
hospitalization” rather than “hospital indemnity or
other fixed indemnity insurance.”

individual health insurance market to
be considered to be an excepted benefit
if it meets the following conditions: (1)
It is sold only to individuals who have
other health coverage that is minimum
essential coverage within the meaning
of section 5000A(f) of the Code; (2) there
is no coordination between the
provision of benefits and an exclusion
of benefits under any other health
coverage; (3) the benefits are paid in a
fixed dollar amount regardless of the
amount of expenses incurred and
without regard to the amount of benefits
provided with respect to an event or
service under any other health coverage;
and (4) a notice is displayed
prominently in the plan materials
informing policyholders that the
coverage does not meet the definition of
minimum essential coverage and will
not satisfy the individual responsibility
requirements of section 5000A of the
Code.” 27 The FAQ further provided
that, “Until HHS finalizes this
rulemaking related to these proposed
amendments, HHS will treat fixed
indemnity coverage in the individual
market as excepted benefits for
enforcement purposes if it meets the
conditions above in States where HHS
has direct enforcement authority. For
States with primary enforcement
authority, HHS encourages those States
to also treat this coverage as an excepted
benefit and will not consider that a State
is not substantially enforcing the
individual market requirements merely
because it does so.”

Consistent with the January 9, 2014
FAQ, we are proposing the following
revised criteria for fixed indemnity
insurance to be treated as an excepted
benefit in the individual health
insurance market: (1) The benefits are
provided only to individuals who have
other health coverage that is minimum
essential coverage within the meaning
of section 5000A(f) of the Code; (2) there
is no coordination between the
provision of benefits and an exclusion
of benefits under any other health
coverage; (3) the benefits are paid in a
fixed dollar amount per day of
hospitalization or illness or per service
(for example, $100/day or $50/visit)
regardless of the amount of expenses
incurred and without regard to the
amount of benefits provided with
respect to the event or service under any
other health coverage; and (4) a notice
is displayed prominently in the plan

27 FAQs about Affordable Care Act
Implementation (Part XVIII) and Mental Health
Parity Implementation, Q11 (January 9, 2014).
Available at: http://www.cms.gov/CCIIO/Resources/
Fact-Sheets-and-FAQs/aca_
implementation_faqs18.html and http://
www.dol.gov/ebsa/faqs/faq-aca18.html.

materials in at least 14 point type that
has the following language: “THIS IS A
SUPPLEMENT TO HEALTH
INSURANCE AND IS NOT A
SUBSTITUTE FOR MAJOR MEDICAL
COVERAGE. LACK OF MAJOR
MEDICAL COVERAGE (OR OTHER
MINIMUM ESSENTIAL COVERAGE)
MAY RESULT IN AN ADDITIONAL
PAYMENT WITH YOUR TAXES.”

CMS is aware of at least one State law
that requires fixed indemnity insurance
to be sold as secondary to major medical
insurance in order to be treated as an
excepted benefit. We welcome
comments on this approach including
the language in the required notice. We
also solicit comments on whether the
requirement for individuals to have
other minimum essential coverage in
order to be sold fixed indemnity
insurance is sufficient protection,
especially given the fact that a group
health plan that provides minimum
benefits can be minimum essential
coverage. For example, we solicit
comment on whether to require that
fixed indemnity insurance must only be
sold to individuals with other health
coverage that meets the EHB
requirements. To meet the standard that
fixed indemnity insurance must be sold
on a secondary basis, an issuer of fixed
indemnity insurance would have to be
reasonably assured that an individual
has obtained other health coverage that
is minimum essential coverage. We seek
comments on the extent of verification
issuers should require from applicants
to be reasonably assured that they have
minimum essential coverage, including
whether an attestation included in the
application is sufficient.

The current regulation requires fixed
indemnity insurance to be sold under a
separate policy, certificate or contract of
insurance but does not require that it be
provided by an issuer other than the
issuer providing the major medical
coverage to the enrollees of the fixed
indemnity insurance. The Departments
previously released guidance
establishing a safe harbor under which
supplemental health insurance coverage
will be considered to be an excepted
benefit.28 In the guidance, one of the
criteria for the safe harbor is that the
supplemental coverage has to be issued
by an entity that does not provide the
primary coverage under the plan in

28 See CMS Insurance Standards Bulletin 08—-01
(available at http://www.cms.gov/CCIIO/Resources/
Files/Downloads/hipaa_08_01_508.pdf); the
Department of Labor’s Employee Benefits Security
Administration’s Field Assistance Bulletin No.
2007-04 (available at http://www.dol.gov/ebsa/pdf/
fab2007-4.pdf); and Internal Revenue Service
Notice 2008-23 (available at http://www.irs.gov/irb/
2008-07 IRB/ar09.html).
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order for the supplemental coverage to
be an excepted benefit. This prevents an
issuer from carving out certain benefits
from its major medical coverage and
packaging those benefits with the major
medical coverage as a supplemental
excepted benefit. We are considering
adding the same protection for fixed
indemnity insurance sold in the
individual market and welcome
comments on this approach.

This proposal only addresses fixed
indemnity insurance sold in the
individual market. For fixed indemnity
insurance sold in the group health
insurance market, see the FAQ
published by the Departments on
January 9, 2014.

We believe that most fixed indemnity
products in the individual market today
will largely satisfy these criteria and we
welcome comment on how this proposal
would affect existing market
arrangements. If these proposals are
finalized, they would apply for policy
years beginning on or after January 1,
2015. We welcome comments on
whether this would provide a sufficient
transition period. We also solicit
comments on whether the existing
regulatory criteria for fixed indemnity
insurance to be an excepted benefit (as
interpreted in our January 24, 2013
FAQ) should instead remain in place on
a permanent basis or at least on a
temporary basis to ensure a sufficient
transition that avoids market disruption.

D. Part 153—Standards Related to
Reinsurance, Risk Corridors, and Risk
Adjustment under the Affordable Care
Act

1. Provisions and Parameters for the
Transitional Reinsurance Program
(§153.405)

The Affordable Care Act directs that
a transitional reinsurance program be

established in each State to help
stabilize premiums for coverage in the
individual market from 2014 through
2016. In the 2014 Payment Notice and
the 2015 Payment Notice, we expanded
on the standards set forth in subparts C
and E of the Premium Stabilization
Rule, and established the reinsurance
payment parameters and uniform
reinsurance contribution rate for the
2014 and 2015 benefit years. In this
proposed rule, we solicit feedback on a
potential revision to the allocation of
reinsurance contributions collected for
all benefit years such that reinsurance
contributions collected are allocated
first to the reinsurance payment pool
and administrative expenses and second
to payments to the U.S. Treasury.

Section 1341(b)(3)(B)(iii) of the
Affordable Care Act specifies the total
contribution amounts to be collected
from contributing entities for the
reinsurance payment pool as $10 billion
for 2014, $6 billion for 2015, and $4
billion for 2016. Sections
1341(b)(3)(B)(iv) and 1341(b)(4) of the
Affordable Care Act direct the collection
of funds for contribution to the U.S.
Treasury in the amounts of $2 billion for
2014, $2 billion for 2015, and $1 billion
for 2016. Section 1341(b)(3)(B)(ii) of the
Affordable Care Act allows for the
collection of additional amounts for
administrative expenses. Taken
together, these three components make
up the total dollar amount to be
collected from contributing entities for
each of the three years of the
reinsurance program under a national
per capita contribution rate. For 2014, to
collect $12.02 billion, HHS set a per
capita contribution rate of $63; for 2015,
to collect $8.025 billion, HHS set a per
capita contribution rate of $44.

In the 2014 and 2015 Payment
Notices, we provided that if total

contributions collected for 2014 and
2015 exceed $12.02 billion and $8.025
billion, respectively, we would allocate
$2 billion to the U.S. Treasury, $20.3 or
$25.4 million, as applicable, to
administrative expenses, and would
allocate all remaining contributions for
reinsurance payments, thus prioritizing
excess contributions towards
reinsurance contributions. Due to the
uncertainty in our estimates of
reinsurance contributions to be
collected, and to help assure that the
reinsurance payment pool is sufficient
to provide the premium stabilization
benefits intended by the statute, we
propose to revise our allocation of
reinsurance contributions collected and
adopt a similar prioritization in the
event that reinsurance collections fall
short of our estimates. Specifically, if
collections fall short of our estimates for
a particular benefit year, we propose to
alter the allocation so that the
reinsurance contributions that are
collected are allocated first to the
reinsurance pool and administrative
expenses, and are allocated to the U.S.
Treasury once the targets for
reinsurance payments and
administrative expenses are met. For
example, as Table 1 provides, in 2014,
reinsurance contributions would go first
to the reinsurance payment pool and
administrative expenses, up to $10.02
billion, and any additional
contributions collected would be
allocated to the U.S. Treasury, up to the
total $12.02 billion.

TABLE 1—PROPORTION OF REINSURANCE CONTRIBUTIONS COLLECTED UNDER THE UNIFORM REINSURANCE CONTRIBU-
TION RATE FOR THE 2014 BENEFIT YEAR FOR REINSURANCE PAYMENTS, PAYMENTS TO THE U.S. TREASURY, AND

ADMINISTRATIVE EXPENSES

Proportion or
amount for:

If total contribution collections under
the 2014 uniform reinsurance contribu-
tion rate are less than or equal to
$10.02 billion

If total contribution collections under
the 2014 uniform reinsurance contribu-
tion rate are more than $10.02 billion,
but less than or equal to $12.02 billion

If total contribution collections under
the 2014 uniform reinsurance contribu-
tion rate are more than $12.02 billion

Reinsurance pay-
ments.

Payments to the
U.S. Treasury.

Administrative ex-
penses.

99.9 percent ($10 billion/$10.02 billion)

0 percent

0.1 percent ($20.3 million/$10.02 bil-
lion).

$10 billion

Total collections less $10.02 billion .....

$20.3 million

Total collections less $2.02 billion
(U.S. Treasury and administrative
expenses).

$2 billion.

$20.3 million.

Therefore, if we collect $11 billion
instead of $12.02 billion for 2014, we
propose to fully fund the reinsurance

payment pool and administrative
expenses, and to pay to the U.S.
Treasury $0.98 billion.

Similarly, for 2015, reinsurance
contributions would go first to the
reinsurance payment pool and
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administrative expenses, up to $6.025
billion, and any additional

contributions collected would be

allocated to the U.S. Treasury, up to the
total $8.025 billion.

TABLE 2—PROPORTION OF REINSURANCE CONTRIBUTIONS COLLECTED UNDER THE UNIFORM REINSURANCE CONTRIBU-
TION RATE FOR THE 2015 BENEFIT YEAR FOR REINSURANCE PAYMENTS, PAYMENTS TO THE U.S. TREASURY, AND
ADMINISTRATIVE EXPENSES

Proportion or
amount for:

If total contribution collections under
the 2015 uniform reinsurance contribu-
tion rate are less than or equal to
$6.025 billion

If total contribution collections under
the 2015 uniform reinsurance contribu-
tion rate are more than $6.025 billion,
but less than or equal to $8.025 billion

If total contribution collections under
the 2015 uniform reinsurance contribu-
tion rate are more than $8.025 billion

Reinsurance pay-
ments.

Payments to the
U.S. Treasury.

Administrative ex-
penses.

0 percent

lion).

99.9 percent ($6 billion/$6.025 billion)

0.1 percent ($25.4 million/$6.025 bil-

$6 billion

Total collections less $6.025 billion .....

$25.4 million .....cceeeveeeiieie,

Total collections less $2.025 billion
(U.S. Treasury and administrative
expenses).

$2 billion.

$25.4 million.

Therefore, if we collect $7 billion
instead of $8.025 billion in 2015, we
propose to fully fund the reinsurance
payment pool and administrative
expenses, and to pay to the U.S.
Treasury $0.975 billion.

We note that in the 2015 Payment
Notice, we amended 45 CFR 153.405(c)
to provide a bifurcated contribution
collection schedule, under which
contributing entities would submit
reinsurance contributions via two
payments. The first payment would
cover the contribution amount allocated
to reinsurance payments and
administrative expenses; the second
payment would cover the contribution
amount allocated to payments to the
U.S. Treasury for the applicable benefit
year. In light of our proposed allocation
policy, we note that contributions
collected in the second collection would
be allocated for reinsurance payments
and administrative expenses if the first
collection does not fully provide for the
target reinsurance pool and
administrative expenses. Therefore, for
2014, if the first collection resulted in a
total collection of $9 billion, any
contribution collected via the second
collection up to $1.02 billion would be
allocated for reinsurance payments and
administrative expenses.

We seek comment on this allocation
proposal, including on the legal
authority to implement a prioritization
of reinsurance contributions to
reinsurance payments over payments to
the U.S. Treasury. We also seek
comment on the appropriate and
permissible prioritization of reinsurance
administrative expenses, and whether
those expenses should have the same or
different priority as reinsurance
payments or payments to the U.S.
Treasury. In addition, we seek comment
on alternative allocation approaches to
provide the premium stabilization

benefits of the reinsurance program, as
intended by the statute.

2. Provisions for the Temporary Risk
Corridors Program (§ 153.500)

In the 2015 Payment Notice, we
indicated that we would consider
additional adjustments to the risk
corridors program for benefit year 2015.
We did so recognizing that issuers of
QHPs may face additional
administrative costs, risk pool effects,
and uncertainty for that benefit year
related to State extensions of renewals
of plans that do not comply with 2014
market reforms, including the rating
rules, the additional time it will take to
fully assess the risk profile of 2014
enrollees given the six-month initial
open enrollment period, protracted
phase-outs of high-risk pools, and the
scheduled decline in the reinsurance
program payments. We also recognize
that issuers of QHPs may face additional
costs from other transitions to the 2014
market rules, including the
infrastructure requirements around
Exchanges, and the distributed data
collection methodology for risk
adjustment and reinsurance. We note
that these uncertainties will continue
through the summer of 2014, while
issuers are in the process of setting their
rates for the 2015 benefit year.
Therefore, for the 2015 benefit year, we
are considering further adjustments to
the risk corridors formula that would
help to mitigate these additional
administrative costs and uncertainties
around operations and the risk pool,
and to stabilize the market as it
continues to transition to full
compliance with Affordable Care Act
provisions.

We propose to implement an
adjustment to the risk corridors formula
set forth in subpart F of part 153 for
each of the individual and small group

markets by increasing the ceiling on
allowable administrative costs
(currently set at 20 percent, plus the
adjustment percentage, of after-tax
premiums). Such an adjustment could
increase a QHP issuer’s risk corridors
ratio if administrative expenses are
unexpectedly high or claims costs are
unexpectedly low, thereby increasing
risk corridors payments or decreasing
risk corridors charges. We propose to
raise the administrative cost ceiling by
2 percentage points, from 20 percent to
22 percent. We also propose to increase
the profit margin floor in the risk
corridors formula (currently set at 3
percent, plus the adjustment percentage,
of after-tax premiums). Such an
adjustment could increase a QHP
issuer’s risk corridors ratio if claims
costs are unexpectedly high, thereby
increasing risk corridors payments or
decreasing risk corridors charges. We
propose to raise the profit margin floor
by 2 percentage points, from 3 percent
to 5 percent.

We are proposing to implement this
proposed increase to the administrative
cost ceiling and profit floor in a manner
similar to the risk corridors adjustment
percentage set forth in the 2015
Payment Notice. In the 2015 Payment
Notice, we provided for an adjustment
that would increase the administrative
cost ceiling and profit floor in the risk
corridors formula for QHP issuers in
transitional States, in order to account
for the effects of the transitional policy.
In this proposed rule, we are proposing
to increase the administrative cost and
profit floor for 2015 for QHP issuers in
every State for the reasons described
below.

We note that, because the risk
corridors program applies only to
certain plans defined to be qualified
health plans at 45 CFR 153.500, the
extent to which an issuer may receive
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the full effect of this adjustment would
depend upon the portion of an issuer’s
individual and small group enrollees in
plans subject to risk corridors. We
intend to implement this program in a
budget neutral manner, and may make
future adjustments to program
parameters, upwards or downwards, as
necessary to achieve this goal.

We are proposing that these
adjustments apply on a national basis
for the 2015 benefit year because we
believe that these additional transitional
costs and uncertainties will be faced by
issuers in all States, not just States
adopting the transitional policy.
Because many of these costs and
uncertainties are difficult to measure,
we believe it would be difficult to
estimate them on an issuer-by-issuer or
State-by-State basis. Additionally, we
believe that a national adjustment
would be administratively simple for
issuers.

For example, issuers will continue to
face administrative expenses in seeking
to measure the extent to which issuers
will extend renewals of plans through
the 2015 rate-setting period. They will
continue to accrue additional expenses
monitoring the risk profile of 2014
enrollees during this period,
particularly with the protracted phase-
outs of high-risk pools. And they will
continue to face uncertainty and
administrative costs in measuring likely
payouts from the reinsurance program.
These costs were not anticipated when
we established the 20 percent ceiling on
administrative expenses; and we believe
that these uncertainties will be difficult
to accommodate as part of 2015 rate
setting.

Although the adjustments that we are
considering would affect each issuer
differently, depending on its particular
experience and administrative cost rate,
we believe that, on average, the
adjustment could suitably offset some of
these increased costs.

We also propose that the medical loss
ratio formula not take into account any
additional risk corridors payments
resulting from this adjustment, under
our authority under section 2718(c) of
the PHS Act to “take into account the
special circumstances of smaller plans,
different types of plans, and newer
plans.” This proposed approach is
similar to the policy established forth in
the 2015 Payment Notice, which
removes the effect of the risk corridors
adjustment percentage from an issuer’s
MLR calculation.

We request comment on all aspects of
this proposal. In particular, we request
comment on the specific administrative
costs associated with each of these
policies, and other types of additional

administrative or other expenses that
will be incurred by issuers of QHP in
2015. We seek comment on the
magnitude of these expenses, and
whether these expenses could have been
fairly estimated and included in
premium rating. We seek comment on
whether the administrative ceiling or
the profit floor should be raised (or
both), and in each case, by how much,
to account for these costs and
uncertainties. We also seek comment on
alternate ways of implementing
adjustments to the risk corridors
program, including whether raising the
administrative cost ceiling or raising the
profit floor would alone be sufficient to
help offset issuer’s unexpected
administrative expenses. Finally, we
seek comment on whether certain
limitations or conditions should be
placed on the adjustment, and whether
the adjustment should be limited to
certain types of plans or should apply
only in certain States.

E. Part 155—Exchange Establishment
Standards and Other Related Standards
Under the Affordable Care Act

1. Subpart B—General Standards
Related to the Establishment of the
Exchange

a. Non-Interference with Federal Law
and Non-Discrimination Standards
(§155.120)

In section 45 CFR 155.120(c), we
established the requirement that the
State and the Exchange, when carrying
out the requirements of Part 155, must
comply with any applicable non-
discrimination statutes, and must not
discriminate on the basis of race, color,
national origin, disability, age, sex,
gender identity or sexual orientation.
We stated that the non-discrimination
provisions of § 155.120(c) apply not just
to the Exchanges themselves, but to
Exchange contractors and all Exchange
activities (including but not limited to
marketing, outreach and enrollment),
Navigators, non-Navigator assistance
personnel, certified application
counselors, and organizations
designated to certify their staff and
volunteers as certified application
counselors (78 FR 42829). We also
established in 45 CFR 155.105(f) that
this non-discrimination requirement
applies to the Federally-facilitated
Exchanges.

We now propose to re-designate the
introductory language in existing
§155.120(c) as a new section
§155.120(c)(1), re-designate existing
§155.120(c)(1) as a new
§155.120(c)(1)(i), and re-designate
existing § 155.120(c)(2) as a new
§155.120(c)(1)(ii). We are proposing to

make these technical changes to existing
§155.120(c) so that we can add a new
paragraph (c)(2) to § 155.120 that creates
a limited exception to the non-
discrimination provisions in existing
§155.120(c)(1) and (c)(2). Under this
proposed exception, an organization
receiving Federal funds to provide
services to a defined population under
the terms of Federal legal authorities
(for example, a Ryan White HIV/AIDS
Program or an Indian health provider)
that participates in the certified
application counselor program under 45
CFR 155.225 may limit its provision of
certified application counselor services
to the same defined population without
violating the non-discrimination
provisions in existing § 155.120(c). We
are proposing to adopt this exception to
the non-discrimination provisions in
order to allow such organizations to
provide certified application counselor
services and assist their defined
populations in enrolling in health
coverage offered through the Exchanges
consistent with the Federal legal
authorities under which such
organizations operate.

To the extent that one of these
organizations decides to take advantage
of this exception, but is approached for
certified application counselor services
by an individual who is not included in
the defined population that the
organization serves, we propose that the
organization must refer the individual to
other Exchange-approved resources,
such as the toll-free Exchange call
center, a Navigator, non-Navigator
assistance personnel, or another
designated certified application
counselor organization, that are able to
provide assistance to the individual.

However, to the extent that one of
these organizations decides that it will
not take advantage of this proposed
exception, we propose that the non-
discrimination provisions in existing
§ 155.120(c) would continue to apply.
That is, if an organization decides that
it will provide certified application
counselor services to individuals that
are not included in the defined
population that it serves, it must
provide those services to all individuals
consistent with the non-discrimination
provisions in existing § 155.120(c).

2. Subpart C—General Functions of an
Exchange

a. Givil Money Penalties for Violations
of Applicable Exchange Standards by
Consumer Assistance Entities in
Federally-Facilitated Exchanges
(§155.206)

In a new § 155.206, as part of HHS’s
enforcement authority under section
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1321(c)(2) of the Affordable Care Act,
we propose to provide for the
imposition of civil money penalties
(CMPs) on Navigators, non-Navigator
assistance personnel, and certified
application counselors and certified
application counselor designated
organizations in FFEs and State
Partnership Exchanges that do not
comply with applicable Federal
requirements. This proposal is designed
to deter these entities and individuals
from failing to comply with the Federal
requirements that apply to them, and to
ensure that consumers interacting with
the Exchange receive high-quality
assistance and robust consumer
protection. As a general principle, while
HHS proposes to establish authority to
assess CMPs when appropriate,
consistent with this proposed rule, we
note that we also intend to continue to
work collaboratively with consumer
assistance entities and personnel to
prevent noncompliance issues and
address any that may arise before they
might rise to the level where CMP
would be assessed.

The Secretary, under the authority of
sections 1311(i) and 1321(a)(1) of the
Affordable Care Act, has previously
established a range of consumer
assistance programs to help consumers
apply for and enroll in QHPs and
insurance affordability programs
through the Exchange. These consumer
assistance programs include the
Navigator program described at section
1311(i) of the Affordable Care Act and
45 CFR 155.210; the consumer
assistance, outreach, and education
functions authorized by section
1321(a)(1) of the Affordable Care Act
and established at 45 CFR 155.205(d)
and (e), which can include a non-
Navigator assistance personnel program;
and the certified application counselor
program authorized by section
1321(a)(1) of the Affordable Care Act
and set forth at 45 CFR 155.225. Under
these authorities and the authority
granted to the Secretary by section
1321(c)(1) of the Affordable Care Act,
the FFE has implemented a Navigator
and certified application counselor
program in all States that did not elect
to establish an Exchange, and has
implemented a non-Navigator assistance
program in some of those States,
through an enrollment assistance
contract.

Under section 1321(c)(2) of the
Affordable Care Act, the provisions of
section 2723(b) of the PHS Act 29 apply

29 Section 1321(c)(2) of the Affordable Care Act
erroneously cites to section 2736(b) of the PHS Act
instead of 2723(b) of the PHS Act. This was clearly
a typographical error, and we have therefore

to the Secretary’s enforcement, under
section 1321(c)(1) of the Affordable Care
Act, of the standards established by the
Secretary under section 1321(a)(1) of the
Affordable Care Act for meeting the
requirements under title I of the
Affordable Care Act, including the
establishment and operation of
Exchanges, without regard to any
limitation on the application of the
provisions of section 2723(b) of the PHS
Act to group health plans. Section
2723(b) of the PHS Act provides the
Secretary with authority to assess CMPs
against health insurance issuers that fail
to meet certain Federal requirements set
forth in the PHS Act that apply to group
health plans, in circumstances where, in
the Secretary’s determination, the State
that regulates the issuer has failed to
“substantially enforce” those
requirements. We interpret the cross-
reference to section 2723(b) of the PHS
Act in section 1321(c)(2) of the
Affordable Care Act as providing the
Secretary with authority to assess CMPs
to enforce requirements established
under section 1321(a)(1) of the
Affordable Care Act against any entity
subject to those requirements, under
circumstances where the Secretary is
exercising her authority under
1321(c)(1) of the Affordable Care Act.
For purposes of this proposal, we would
consider that any State that has not
elected to establish an Exchange, and in
which the Secretary has therefore had to
establish and operate an Exchange
under section 1321(c)(1), is not
“substantially enforcing” the
requirements related to Exchanges that
the Secretary has established under
section 1321(a)(1).

Accordingly, HHS has the authority
under section 1321(c)(2) of the
Affordable Care Act to assess CMPs
against Navigators, non-Navigator
assistance personnel, and certified
application counselors and certified
application counselor designated
organizations in FFEs, including State
Partnership Exchanges, for violations of
the requirements of the Navigator, non-
Navigator, and certified application
counselor programs that the Secretary
established under section 1321(a)(1) of
the Affordable Care Act. This proposal
sets forth the circumstances under
which the Secretary would exercise this
authority. It is based on the enforcement
scheme laid out in section 2723(b) of the
PHS Act, and the implementing
regulations at 45 CFR 150.301 et seq.,
but it does not follow that enforcement
scheme exactly, in light of the
differences between the circumstances

interpreted section 1321(c)(2) of the Affordable Care
Act to incorporate section 2723(b) of the PHS Act.

in which the Secretary would exercise
her authority under PHS Act 2723(b)
versus those under which she would
exercise her authority under section
1321(c)(2) of the Affordable Care Act.

Proposed § 155.206(a) would establish
the scope and purpose of the proposed
CMP provisions and explains when and
against whom HHS would assess a CMP
under this proposal. At § 155.206(a)(2),
we propose that HHS could permit an
entity or individual to whom it has
issued a notice of assessment of CMP to
enter into a corrective action plan
instead of paying the CMP. We specify
that permitting an entity to enter into a
corrective action plan would not limit
HHS’s authority to require payment of
the assessed CMP if the corrective
action plan is not followed. Under this
proposal, the determination of whether
HHS would enter into a corrective
action plan in place of imposing a CMP
would depend upon the factors
proposed in § 155.206(h). We believe
this approach would allow us not only
to penalize violations if necessary, but
also to prioritize working
collaboratively with consumer
assistance entities to ensure that
improvements are made and future
violations are prevented. We also
believe this approach is consistent with
the limitation on imposing CMPs that is
set forth at PHS Act section
2723(b)(2)(C)(iii)(II), under which no
CMP may be assessed for violations due
to reasonable cause and not due to
willful neglect, if the violation is
corrected during the 30-day period
beginning on the first day any of the
entities against whom the penalty
would be assessed knew, or exercising
reasonable diligence would have
known, that such failure existed.

We are considering whether to
provide for an expedited process
through which HHS may assess and
impose CMPs, if extenuating
circumstances exist or if necessary to
protect the public. We believe HHS’s
ability to take swift action might be
particularly useful in cases where HHS
permits an entity to enter into a
corrective action plan in lieu of a CMP,
so that the entity would promptly begin
remedial efforts under the corrective
action plan without undue delay. We
are considering an expedited process
through which HHS would provide the
consumer assistance entity less than the
30-day period provided for under
proposed paragraph (e) to respond to the
notice of investigation under proposed
paragraph (e)(1), or possibly omit that
period altogether. In all cases where an
expedited process would apply, we
anticipate that the entity against which
a CMP is assessed would have an
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opportunity to appeal the imposition of
the penalty after it has been assessed.
We seek comment on whether HHS
should provide for such an expedited
process and on all aspects of how it
should be structured, including
comments on how such an expedited
process could provide sufficient
protection to the public, comments on
how such an expedited process could be
sufficiently protective of the rights of
entities and individuals that might be
assessed a CMP, and comments on other
ways through which the process for
imposing CMPs under this proposal
could be expedited if necessary to
protect the public.

We are also considering implementing
an approach that would give the HHS
Office of Inspector General (OIG)
concurrent authority with CMS to
enforce violations under this section.
Given OIG’s expertise in investigating
waste, fraud, and abuse in the Medicare
and Medicaid programs, we are
considering whether certain violations
of an Exchange consumer assistance
entity’s program requirements might be
most effectively investigated by OIG, or
whether a more streamlined approach
with a single enforcement authority
would be preferable. In considering
whether OIG should have concurrent
enforcement authority under this
proposed section, we are considering
whether both CMS and OIG should use
the procedures laid out in proposed
§ 155.206 for investigating potential
violations and conducting
administrative appeals, or whether and
to what extent OIG should rely on its
own enforcement procedures under 42
CFR, chapter V, subchapter B for either
the investigative process or the
administrative appeals process, or both,
and whether some of the procedures
outlined in OIG’s enforcement
procedures under those regulations
should be incorporated into this section.
We note that because our enforcement
authority under section 1321(c)(2) of the
Affordable Care Act requires
compliance with the provisions of
section 2723(b) of the PHS Act, any
process used by OIG would have to
comply with the requirements in those
statutory provisions. We seek comment
on whether OIG should have concurrent
authority to enforce these proposed
CMP provisions. In addition, we seek
comment on what procedures we
should use to determine which cases
should fall under CMS or OIG
enforcement authority, in the event OIG
has concurrent authority. For example,
we are considering providing that OIG
would enforce only consumer assistance
personnel or entity noncompliance

involving systemic fraud or gross
misconduct, rather than isolated
incidents. We invite comment on this
issue, and how those determinations
would be made, as well as comments on
any other aspects of a concurrent
authority scheme that we should
consider.

In proposed § 155.206(b), we specify
the individuals and entities that could
be subject to HHS’ enforcement
authority under this proposal. These
individuals and entities would include
Navigators, non-Navigator assistance
personnel (also referred to as in-person
assistance personnel) authorized under
§155.205(d) and (e), and certified
application counselors and
organizations designated as certified
application counselor organizations in
FFEs, including in State Partnership
Exchanges. We refer to these individuals
and entities in the proposed rule as
“‘consumer assistance entities,” but
these proposed CMPs could be assessed
against both entities and individuals.
We seek comment on whether all of the
individuals and entities listed in
proposed § 155.205(b) should be subject
to CMPs, and on whether other entities
and individuals should be added to that
list.

In § 155.206(c), we propose the
grounds on which HHS could impose
CMPs on the entities and individuals
specified in § 155.206(b). Section
1321(c)(2) of the Affordable Care Act
authorizes the Secretary to enforce the
requirements of section 1321(a)(1) of the
Affordable Care Act, which include the
requirements established by the
Secretary regarding Exchange consumer
assistance functions. Under our
proposal, this statutory provision would
authorize HHS to assess a CMP or, in
lieu of a CMP, a corrective action plan
against Navigators, non-Navigator
assistance personnel, certified
application counselors, and certified
application counselor organizations in
FFEs if HHS determines that these
individuals or entities are not in
compliance with the Exchange
standards applicable to them. These
Exchange standards would include any
applicable regulations implemented
under title I of the Affordable Care Act,
as interpreted through applicable HHS
guidance, such as the regulations
governing consumer assistance tools
and programs of an Exchange at
§ 155.205; those governing Navigators at
§155.210 and Navigators in FFEs at
§155.215; those governing certified
application counselors at § 155.225; and
those under § 155.215 governing non-
Navigator assistance personnel in FFEs.
These standards would also include any
applicable HHS guidance interpreting

an existing regulatory or statutory
provision.

For example, § 155.215(b)(1)(i)
requires FFE Navigators to obtain
certification by the Exchange prior to
carrying out any consumer assistance
functions under § 155.210. Under this
proposal, a Navigator who facilitates the
selection of a QHP (a Navigator duty
under § 155.210(e)(3)) prior to obtaining
his or her Exchange certification might,
depending on the circumstances, be
subject to CMPs under § 155.206.

As another example, § 155.210(e)(2)
requires Navigators to provide
information and services in a fair,
accurate, and impartial manner, and
§ 155.215(a)(2)(i) extends this duty to
non-Navigator assistance personnel in
FFEs. Any FFE Navigator or FFE non-
Navigator assistance personnel who,
while carrying out Exchange-related
activities, furnishes information that he
or she knew or should have known is
false or fraudulent to consumers, the
Exchange, or to HHS, would have
violated these provisions and might,
depending upon the circumstances, be
subject to CMPs under proposed
§155.206. If a Navigator or any non-
Navigator assistance personnel in a FFE
encourages an applicant or enrollee to
submit false information on an
application for coverage though the
Exchange, we would also consider that
to be a violation of his or her duty to
provide information in a fair, accurate,
and impartial manner; and this violation
might, depending on the circumstances,
also subject the individual or entity to
the proposed CMPs. Such a Navigator or
non-Navigator assistance personnel
would not be providing fair or accurate
information to consumers, because in
light of the penalties at section 1411(h)
of the Affordable Care Act for providing
false information on an Exchange
application, it is not fair or accurate to
state or imply that a consumer would be
permitted to falsify application
information.

As a final example, a certified
application counselor in an FFE who
steers consumers toward one particular
QHP would not be acting in the best
interest of consumers, as required by
§ 155.225(d)(4), and would not be giving
consumers information about the full
range of QHP options and insurance
affordability programs for which they
are eligible, as required by
§155.225(c)(1). Such a certified
application counselor might, depending
on the circumstances, be subject to
CMPs under our proposed § 155.206.

We note that § 155.285 of this
proposed rule would extend CMPs to
consumer assistance entities who
misuse or impermissibly disclose
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personally identifiable information in
violation of section 1411 of the
Affordable Care Act. Therefore, we have
not addressed penalties for those actions
here. Some conduct by consumer
assistance entities may warrant CMPs
under either § 155.285 or § 155.206, and
in such cases we believe HHS has
discretion to determine whether to
impose a CMP under this regulation or
under § 155.285 of this subpart.
However, we specify in proposed
§155.206(c) that HHS would not assess
a CMP under this section if a CMP has
already been assessed for the same
conduct under § 155.285. Additionally,
CMPs are not the only enforcement
remedy that would apply to the entities
and individuals who would be subject
to proposed § 155.206. For instance,
HHS could take other enforcement
actions against FFE Navigators, which
are Federal grantees, under the
regulations governing HHS grants.
Furthermore, some of the actions
described above may subject consumer
assistance entities to criminal liability
under Federal or State law.

In § 155.206(d), we propose the basis
for initiating an investigation of a
potential violation. We propose that
HHS could initiate an investigation
based on any information it receives
indicating that a consumer assistance
entity might be in noncompliance with
applicable Exchange standards. Such
information could include consumer
complaints, reports from State insurance
departments and other Federal and State
agencies, and any other information
indicating such a violation. We also
propose that any entity or individual
could file such a complaint with HHS.

In § 155.206(e), (f) and (g), we propose
to outline the process that HHS would
follow to investigate potential violations
in order to determine whether the
consumer assistance entity has engaged
in noncompliance of applicable
Exchange standards. Under proposed
§ 155.206(e), if HHS learns of a potential
violation through the means described
in paragraph (d) in this section and
determines that further investigation is
warranted, HHS would provide written
notice of its investigation to the
consumer assistance entity. Such notice
would describe the potential violation,
provide 30 days from the date of the
notice for the consumer assistance
entity to respond and provide HHS with
information and documents, including
information and documents to refute an
alleged violation, and would state that
a CMP might be assessed if the
consumer assistance entity fails to refute
the allegations in HHS’ determination.

In § 155.206(f), we propose a process
for a consumer assistance entity to

request an extension from HHS when
the entity cannot prepare a response to
HHS’s notice of investigation within the
30 days provided in the notice. Under
our proposal, if HHS grants the
extension, the responsible entity would
be required to respond to the notice of
investigation within the time frame
specified in HHS’s letter granting the
extension of time, and failure to respond
within 30 days, or within the extended
time frame, could result in HHS’s
imposition of the CMP that would apply
based upon HHS’s initial determination
of a potential violation as set forth in the
notice of investigation under
§155.206(e).

In § 155.206(g), we propose that HHS
could review and consider documents
or information received or collected in
accordance with paragraph (d)(1) of this
section or provided by the consumer
assistance entity in response to
receiving a notice in accordance with
paragraph (e)(2) of this section. We also
propose that HHS may conduct an
independent investigation into the
alleged violation, which may include
site visits and interviews, if applicable,
and may consider the results of this
investigation in its determination. The
purpose of these proposed provisions is
to ensure that HHS would follow
reasonable procedures when
investigating a potential violation, and
to allow a consumer assistance entity a
reasonable timeframe to provide
evidence refuting the allegation or other
information regarding the alleged
violation, including its severity or
mitigating circumstances.

In § 155.206(h), we propose the
factors that HHS would use to
determine the appropriate CMP amount,
and to determine whether it would be
appropriate to offer the entity or
individual an opportunity to enter into
a corrective action plan in place of the
CMP. We intend that the CMP amount,
and opportunity to enter into a
corrective action plan, would vary based
on our assessment of the consumer
assistance entity’s previous or ongoing
record of compliance; the gravity of the
violation, as determined in part by the
frequency of the violation and the
financial harm incurred by a consumer;
and the culpability of the consumer
assistance entity, as determined, in part,
by whether the entity received payment
for committing the violation. We believe
these factors would allow us to tailor
enforcement actions to specific
violations, while maintaining robust
enforcement authority in the interest of
protecting consumers.

Section 2723(b)(2)(C) of the PHS Act
limits the amount of CMPs authorized
under section 1321(c)(2) of the

Affordable Care Act to $100 for each day
for each individual directly affected.
Therefore in § 155.206(i), we propose
that the maximum daily amount of
penalty assessed for each violation
would be $100 for each day, for each
consumer assistance entity, for each
individual directly affected by the
entity’s non-compliance. Similar to our
rules on the maximum penalty for
noncompliant QHP issuers in 45 CFR
156.805(c), we anticipate that there
might be situations where HHS cannot
determine the number of individuals
directly affected. Therefore, we propose,
consistent with the approach under
existing rules at 45 CFR 156.805(c), that
in such situations HHS may reasonably
estimate this number, based on available
information, such as data from a Federal
Navigator grantee’s quarterly or weekly
report concerning the number of
consumers assisted. We also clarify that
imposing $100 for each day an
individual is directly affected would
mean that we would look at the entirety
of time the consumer was affected by
the noncompliance of the assistance
entity. For example, if a certified
application counselor in an FFE is
found to be steering consumers into a
specific plan without regard to the
consumers’ best interests in violation of
§ 155.225(d)(4), we might assess CMPs
based on our reasonable estimate of the
number of consumers affected by the
conduct, as well as the entire time the
conduct took place, including the time
during which each consumer is enrolled
in the plan to which he or she was
improperly steered. Although we have
proposed a maximum per day penalty,
we have not proposed a cap on the total
penalty that could be assessed by HHS,
and we seek comment on whether we
should propose such a cap.

In proposed § 155.206(j), we propose
to clarify that nothing in this section
limits HHS’s authority to settle any
issue or case described in the notice
furnished in accordance with paragraph
(e), or to compromise on any CMP
provided for in this section. This
provision is based on a similar
provision in the HIPAA enforcement
scheme at 45 CFR 150.325.

Section 2723(b)(2)(C) of the PHS Act
places certain limitations on CMPs
authorized under section 1321(c)(2) of
the Affordable Care Act, including the
limitation that HHS will not assess a
CMP where the entity did not know, or
exercising reasonable diligence would
not have known, of the violation. We
propose to implement these limitations
in § 155.206(k). We believe these
limitations would help balance the
interests of HHS, the Exchange, and
consumers to have consumer assistance
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entities exercise reasonable diligence in
understanding and executing their
obligations, while not unnecessarily
penalizing consumer assistance entities
who are acting in good faith. We also
propose, based on the HIPAA
enforcement structure at 45 CFR
150.341, that the burden is on the
consumer assistance entity to establish
that the circumstances triggering these
limitations existed.

In § 155.206(1), we propose standards
for notifying consumer assistance
entities of the intent to assess a CMP,
which notice would include an
explanation of the entity’s right to an
appeal pursuant to the process set forth
at 45 CFR Part 150, Subpart D, as
provided in proposed § 155.206(m). We
seek comment on whether all aspects of
that process should be applicable to
appeals of these CMPs. Finally, in
§ 155.205(n), we propose that HHS may
require payment of the proposed CMP if
the consumer assistance entity does not
timely request a hearing.

We seek comment on all aspects of
these proposals, including but not
limited to whether other provisions of
45 CFR Part 150 should be adopted and
made applicable to this proposed
enforcement scheme, whether a specific
limitations period should apply, and if
so, what limitations period would be
appropriate for violations of applicable
Exchange standards by consumer
assistance entities in FFEs.

b. Navigator, Non-Navigator Assistance
Personnel, and Certified Application
Counselor Program Standards
(§§155.210, 155.215, and 155.225)

Sections 1311(d)(4)(K) and 1311(i) of
the Affordable Care Act direct all
Exchanges to establish a Navigator
program. Section 1321(a)(1) of the
Affordable Care Act directs the
Secretary to issue regulations that set
standards for meeting the requirements
of title I of the Affordable Care Act, with
respect to, among other things, the
establishment and operation of
Exchanges. Pursuant to the authority
established in section 1321(a)(1), the
Secretary issued 45 CFR 155.205(d) and
(e), which authorize Exchanges to
perform certain consumer service
functions in addition to the Navigator
program. 45 CFR 155.205(d) provides
that each Exchange must conduct
consumer assistance activities, and
§ 155.205(e) provides that each
Exchange must conduct outreach and
education activities to inform
consumers about the Exchange and
insurance affordability programs, to
encourage participation.

The consumer assistance function
authorized by § 155.205(d) includes the

Navigator grant program established
under section 1311(i) of the Affordable
Care Act. Section 155.205(d) and (e) also
allow for the establishment of a non-
Navigator consumer assistance program.
45 CFR 155.215 establishes standards
for non-Navigator assistance personnel
in FFEs, including State Partnership
Exchanges, and for non-Navigator
assistance personnel in State Exchanges
if they are funded with section 1311(a)
Exchange Establishment grant funds.
Also pursuant to the authority
established in section 1321(a)(1), the
Secretary issued 45 CFR 155.225, which
establishes the certified application
counselor program as a consumer
assistance function of the Exchange,
separate from and in addition to the
functions described in §§ 155.205(d)
and (e), 155.210, and 155.215.

Navigator duties and requirements for
all Exchanges are set forth in section
1311(i) of the Affordable Care Act and
45 CFR 155.210. Additional duties and
requirements for Navigators in
Federally-facilitated and State
Partnership Exchanges are set forth at 45
CFR 155.215. Section 155.215 also sets
forth duties and requirements for non-
Navigator assistance personnel in
Federally-facilitated and State
Partnership Exchanges, and for non-
Navigator assistance personnel in State
Exchanges if those personnel are funded
with section 1311(a) Exchange
Establishment grant funds. Certified
application counselor duties and
requirements for all Exchanges are set
forth in 45 CFR 155.225.

In accordance with sections 1311(i)(4)
and 1321(d) of the Affordable Care Act,
we previously established in 45 CFR
155.210(c)(1)(iii) that Navigators “must
meet any licensing, certification or other
standards prescribed by the State or
Exchange, if applicable, so long as such
standards do not prevent the application
of the provisions of title I of the
Affordable Care Act.” We have not
established a similar requirement for the
non-Navigator assistance personnel that
are subject to 45 CFR 155.215. Nor did
we finalize a proposed requirement that
would have required certified
application counselors to comply with
State law as a condition of certification.
However, we noted in the preamble to
the rulemaking establishing the certified
application counselor program that
section 1321(d) of the Affordable Care
Act provides that State laws that do not
prevent the application of the
provisions of title I of the Affordable
Care Act are not preempted.3° These

30 Patient Protection and Affordable Care Act;

Exchange Functions: Standards for Navigators and
Non-Navigator Assistance Personnel; Consumer

preemption principles apply to all of the
Federal standards and duties that apply
to Navigators, non-Navigator assistance
personnel and certified application
counselors, since these have been
authorized and established under title I
of the Affordable Care Act.

We now propose to specify certain
non-Federal requirements that would
prevent the application of provisions of
title I of the Affordable Care Act with
respect to the Navigator, non-Navigator
assistance personnel, and certified
application counselor programs, within
the meaning of section 1321(d) of the
Affordable Care Act. This proposal does
not purport to capture the complete
universe of State requirements that
might be preempted in this context, and
we therefore recognize that a Federal
court may also find other non-Federal
requirements that we do not expressly
mention in this proposed rule to be
preempted.31

We propose amending
§155.210(c)(1)(iii) by adding new
paragraphs (A) through (F) to specify
certain non-Federal requirements that
would prevent the application of the
provisions of title I of the Affordable
Care Act, within the meaning of section
1321(d) of the Affordable Care Act, with
respect to the Navigator program. We
also propose to amend § 155.215(f) to
make clear that we would consider the
same types of non-Federal requirements
listed in § 155.210(c)(1)(iii)(A) through
(F) (except for 155.210(c)(1)(iii)(D)) to
prevent the application of the
provisions of title I of the Affordable
Care Act within the meaning of section
1321(d) of the Affordable Care Act,
when applied to non-Navigator
assistance personnel subject to
§155.215. Similarly, with respect to the
certified application counselor program,
we propose amending § 155.225(d) by
adding a new paragraph (d)(8) to specify
that certified application counselors
must meet any licensing, certification or

Assistance Tools and Programs of an Exchange and
Certified Application Counselors, 78 FR 42845
(finalized July 17, 2013).

31The U.S. District Court for the Western District
of Missouri recently granted the plaintiff’'s motion
for a preliminary injunction in litigation
challenging a Missouri law regulating Navigators
and other Exchange consumer assistance personnel
on the grounds, inter alia, that certain provisions
of the Missouri law are preempted by Federal law.
The court concluded that “state laws that make
operation of the [Federally-facilitated Exchange]
more difficult or onerous run afoul of the
Affordable Care Act’s purpose and are subject to
preemption.” St. Louis Effort for AIDS, et al. v.
Huff, No. 13-4246-CV-C-0DS, 2014 WL 273201, at
*5 (W.D. Mo. Jan. 23, 2014) (order granting
preliminary injunction). This decision is currently
under appeal before the United States Court of
Appeals for the Eighth Circuit, St. Louis Effort for
AIDS v. Huff, No. 14-1520 (8th Cir. appeal docketed
Mar. 6, 2014).
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other standards prescribed by the State
or Exchange, if applicable, so long as
such standards do not prevent the
application of the provisions of title I of
the Affordable Care Act within the
meaning of section 1321(d) of the
Affordable Care Act. New
§155.225(d)(8) would also make clear
that we would consider non-Federal
requirements similar to those listed in
§ 155.210(c)(1)(iii)(A) through (F)
(except for 155.210(c)(1)(iii)(D)) to
prevent the application of the
provisions of title I of the Affordable
Care Act within the meaning of section
1321(d) of the Affordable Care Act,
when applied to certified application
counselors.

As we discuss in greater detail below,
these proposed amendments are
directed at non-Federal requirements
that conflict with Federal statutory or
regulatory standards and that either, on
their face, prevent assisters from
performing their Federally required
duties, or that would conflict with
Federal standards in specific factual
circumstances.

The purpose of these proposed
provisions is to specify a non-
exhaustive list of circumstances under
which HHS would consider a non-
Federal requirement applicable to
Navigators, non-Navigator assistance
personnel, or certified application
counselors to prevent the application of
provisions of title I of the Affordable
Care Act, within the meaning of section
1321(d) of the Affordable Care Act. As
a general principle, if a non-Federal
requirement would, on its face, prevent
Navigators, non-Navigator assistance
personnel subject to § 155.215, or
certified application counselors from
carrying out Federally mandated duties
or from otherwise meeting Federal
standards that apply to them, or ifa
non-Federal requirement would make it
impossible for an Exchange to
implement those consumer assistance
programs consistent with the Federal
statutes and regulations governing those
programs, then, in HHS’s view, such a
requirement would prevent the
application of the provisions of title I of
the Affordable Care Act.

These proposed preemption standards
would not preclude a State from
establishing or implementing additional
State law protections for its consumers,
so long as such laws do not prevent the
application of Federal requirements for
these consumer assistance programs.
For example, a State may require these
types of Exchange-approved assisters to
undergo fingerprinting or background
checks before they can operate in a
State, so long as a State’s
implementation of these additional

requirements does not prevent the
Exchange from implementing these
consumer assistance programs in the
State consistent with Federal standards
or make it impossible for the assisters to
perform their Federally required duties.

We propose to make some, but not all,
of the proposed provisions applicable to
Navigators, non-Navigator assistance
personnel subject to 45 CFR 155.215,
and certified application counselors (or
certified application counselor
designated organizations) that are
operating in State Exchanges. Non-
Federal requirements that would
prevent these individuals or entities
from carrying out their Federally
mandated duties or from otherwise
meeting applicable Federal statutory
and regulatory standards and
requirements would prevent the
application of title I of the Affordable
Care Act. Generally, for the reasons
addressed below, proposed
§155.210(c)(1)(iii)(A) through (D) would
apply to Navigators in State Exchanges;
through the cross reference to
§155.210(c)(1)(iii), proposed
§155.215(f) would apply provisions
§155.210(c)(1)(iii)(A) through (C) to
non-Navigator assistance entities or
individuals in State Exchanges that are
funded through an Exchange
Establishment Grant under section
1311(a) of the Affordable Care Act; and
proposed § 155.225(d)(8)(i) through (iii)
would apply to certified application
counselors and/or designated certified
application counselor organizations in
State Exchanges. In general, we believe
that the provisions listed above should
apply in a State Exchange because these
provisions address requirements that, in
HHS’ view, would facially conflict with
Federal requirements or standards
established under Federal law, while
the provisions that we propose would
not apply in State Exchanges relate to
how the State interacts with an FFE or
implements State requirements for the
relevant consumer assistance personnel.
Based on our observations, a State
Exchange has an enhanced ability to
work with the State to establish its own
standards and coordinate the
implementation of State law applicable
to assisters in a manner that does not
conflict with Federal standards or
prevent the State Exchange from
implementing consumer assistance
programs consistent with Federal
requirements. We solicit comments on
whether all the proposed provisions
should apply in State Exchanges. We
also seek comments on whether there
are other types of non-Federal
requirements for these types of assisters
in a State Exchange that might prevent

the application of Federal law within
the meaning of section 1321(d) of the
Affordable Care Act.

In our proposal, we first propose that
non-Federal laws or regulations which
require Navigators, non-Navigator
assistance personnel subject to
§ 155.215, and certified application
counselors to refer consumers to agents
or brokers, or to any other sources not
required to provide them with impartial
advice, would prevent the application of
the provisions of title I of the Affordable
Care Act. Non-Federal laws or
regulations that require referrals to
sources that are not required to provide
impartial advice would, on their face,
make it impossible for these assisters to
comply with existing Federal statutory
and regulatory duties and standards.
Navigators are required to “distribute
fair and impartial information
concerning enrollment in qualified
health plans, and the availability of
premium tax credits. . . and cost-
sharing reductions . . .,” under section
1311(i)(3)(B) of the Affordable Care Act.
Additionally, section 1311(i)(5) of the
Affordable Care Act requires the
Secretary, in collaboration with States,
to “develop standards to ensure that
information made available by
[N]avigators is fair, accurate, and
impartial.” Accordingly, HHS
regulations at § 155.210(e)(2) require
Navigators in all Exchanges to provide
“information and services in a fair,
accurate and impartial manner’” and
HHS regulations at § 155.215(a)(1)(iii)
require Navigators in Federally-
facilitated and State Partnership
Exchanges to “provide information to
consumers about the full range of QHP
options and insurance affordability
programs for which they are eligible.”
HHS regulations at § 155.215(a)(2)(i) and
(iv) impose the same requirements upon
non-Navigator assistance personnel in
Federally-facilitated and State
Partnership Exchanges. Similarly,

§ 155.225(c)(1) requires certified
application counselors to provide
“information to individuals and
employees about the full range of QHP
options and insurance affordability
programs for which they are eligible”
and § 155.225(d)(4) requires certified
application counselors to act in the best
interest of the applicants assisted. If a
non-Federal law or regulation requires
Navigators or non-Navigator assistance
personnel subject to § 155.215 to refer
consumers to third parties that do not
have a duty to provide consumers with
information that is fair, accurate, and
impartial or requires a certified
application counselor to refer
consumers to third parties that do not
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have a duty to act in the consumer’s best
interest, that non-Federal law would
prevent Navigators, non-Navigator
assistance personnel, or certified
application counselors from meeting the
above-mentioned Federal requirements.
This proposal would apply in all
Exchanges, with the following limited
exception for certain Navigators. Where
a State has elected to establish and
operate only a SHOP Exchange pursuant
to 45 CFR 155.100(a)(2), and has opted
under 45 CFR 155.705(d) to permit
Navigator duties at § 155.210(e)(3) and
(4) in the SHOP-only State Exchange to
be fulfilled through referrals to agents
and brokers, we would not consider
State laws or regulations that permit the
State to take the option at § 155.705(d)
to prevent the application of the
provisions of title I of the Affordable
Care Act, since that option is authorized
under Federal law.

We solicit comment on whether non-
Federal requirements that obligate
Navigators, non-Navigator assistance
personnel subject to § 155.215, and
certified application counselors to refer
employers and employees in the small
group market to agents and brokers
should not be considered to prevent the
application of the provisions of title I of
the Affordable Care Act within the
meaning of section 1321(d) of the
Affordable Care Act.

Second, we propose that non-Federal
laws or regulations that prevent
Navigators, non-Navigator assistance
personnel subject to § 155.215, and
certified application counselors from
providing services to all persons to
whom they are required to provide
assistance would also, on their face,
prevent the application of the
provisions of title I of the Affordable
Care Act within the meaning of section
1321(d) of the Affordable Care Act. For
example, if a non-Federal requirement
prohibited Navigators and non-
Navigator assistance personnel subject
to § 155.215 from assisting an employer
or employee regarding SHOP coverage
or from acting as an intermediary
between that employer and an issuer
without being a licensed insurance
agent or broker, then such a prohibition
would prevent Navigators from
performing their Federally required
duties and would therefore prevent the
application of the provisions of title I of
the Affordable Care Act within the
meaning of section 1321(d) of the
Affordable Care Act. Specifically, such
non-Federal requi