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EPA—APPROVED REGULATIONS IN THE VIRGINIA SIP—Continued

State citation (9 Title/subject

State effective date

EPA approval date Explanation [former SIP citation]

VAC 5)
Part VI Board Actions
5-170-150 .............. Local Ordinances ..........ccccue.... 1/1/98 ..o 1/7/03 [Insert Fed- Replaces 9 VAC 5-20-60.
eral Register page
citation).
5-170-160 .............. Conditions on Approvals .......... 1/2/98 ..o 1/7/03 [Insert Fed- Replaces 9 VAC 5-20-110.
eral Register page
citation].
5-170-170 .............. Considerations for Approval 1/1/98 .........cccccu...e. 1/7/03 [Insert Fed- Replaces 9 VAC 5-20-140.
Actions. eral Register page
citation].
* * * * * * *
2 VAC 5 Chapter 480 Regulation Governing the Oxygenation of Gasoline
5-480-10 .....ccccueeee. Definitions .......ccocceviiieeiieee 11/1/93; Recodified 1/7/03 [Insert Fed- VR115-04-28, Sec. 1.
4/17/95. eral Register page
citation).
* * * * * * *
5-480-30 ....c.ccneee.. Minimum oxygenate content .... 11/1/93; Recodified 1/7/03 [Insert Fed- VR115-04-28, Sec. 3.
4/17/95. eral Register page
citation].
5-480-40 .......c....... Nature of oxygenates .............. 11/1/93; Recodified 1/7/03 [Insert Fed- VR115-04-28, Sec. 4.
4/17/95. eral Register page
citation).
5-480-50 ......ccuee... Record keeping and transfer 11/1/93; Recodified 1/7/03 [Insert Fed- VR115-04-28, Sec. 5.
requirements. 4/17/95. eral Register page
citation].
5-480-60 ................ Gasoline pump labeling ........... 11/1/93; Recodified 1/7/03 [Insert Fed- VR115-04-28, Sec. 6.
4/17/95. eral Register page
citation).
5-480-70 ....cceeeueen. Sampling, testing and oxygen 11/1/93; Recodified 1/7/03 [Insert Fed- VR115-04-28, Sec. 7.
content calculations 4/17/95. eral Register page
citation].
5-480-80 .......c....... Compliance and enforcement .. 11/1/93; Recodified 1/7/03 [Insert Fed- VR115-04-28, Sec. 8.
4/17/95. eral Register page
citation].
* * * * *

3. Section 52.2423 is revised by
adding paragraph (r) to read as follows:

§52.2423 Approval status.

* * * * *

(r) EPA approves as part of the
Virginia State Implementation Plan the
revised references to the documents
listed in Chapter 20, Section 9 VAC 5-
20-21 (formerly Appendix M), Sections
E.4.a.(1), E.4.a.(2), and E.7.a.(1) through
E.7.a.(3), of the Virginia Regulations for
the Control and Abatement of Air
Pollution submitted by the Virginia
Department of Environmental Quality
on June 22, 1999.

[FR Doc. 03—-93 Filed 1-6—03; 8:45 am]
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Review of the Commission’s
Broadcast and Cable Equal
Employment Opportunity Rules and
Policies

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the
Commission adopts a new broadcast
Equal Employment Opportunity (EEO)
rule in response to the decision of the
U.S. Gourt of Appeals for the District of
Columbia Circuit in MD/DC/DE
Broadcasters Association v. FCC. The
Commission also amends and modifies
their EEO rules for multichannel video
programming distributors (MVPDs). The

EEO rules make clear that broadcasters
and MVPDs are not required to employ
a staff that reflects the racial or other
composition of the community or to use
racial preferences in hiring. The
intended effect is to adopt effective EEO
rules for the broadcasting and MVPD
industries.

DATES: Effective March 10, 2003.

FOR FURTHER INFORMATION CONTACT:
Lewis Pulley, Media Bureau, (202) 418—
1456 or via e-mail at Ipulley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Media Bureau’s Second
Report and Order (“2R&0”’) MM 98—
204; FCC 02-303, adopted November 7,
2002 and released November 20, 2002.
The complete text of this 2R&0 is
available for inspection and copying
during normal business hours in the
FCC Reference Center, Room CY-A257,
445 12th Street, SW., Washington, DC
and may also be purchased from the
Commission’s copy contractor, Qualex
International, Portals II, 445 12th Street,
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SW., Room CY-B—402, Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or via e-mail
qualexint@aol.com.

Synopsis of Second Report and Order
I. Introduction

1. In this 2R&0, we adopt a new
broadcast equal employment
opportunity (“EEO”) rule in response to
the decision of the U.S. Court of
Appeals for the District of Columbia
Circuit in MD/DC/DE Broadcasters
Association v. FCC, 236 F.3d 13,
rehearing den. 253 F.3d 732 (D.C. Cir.
2001), cert. denied, 122 S.Ct. 920 (2002)
(““Association”). In addition, we amend
our EEO rules and policies applicable to
cable operators, and other multichannel
video programming distributors
(“MVPDs”), to conform them, as much
as possible, to the broadcast EEO rule.
The new broadcast EEO rule and
modified EEO rules for MVPDs, adopted
herein, emphasize outreach in
recruitment to all qualified job
candidates and ban discrimination on
the basis of race, color, religion, national
origin or gender. We are also issuing a
Third Notice of Proposed Rule Making
(“3rd NPRM”’) requesting comment as to
the applicability of our rules with
respect to part-time employees.

II. Background

2. We have administered regulations
governing the EEO responsibilities of
broadcast licensees since 1969, and of
cable television operators since 1972.
Our responsibilities in this area were
codified with respect to cable television
operators in 1984. They were further
codified with respect to television
broadcast licensees and extended to
other MVPDs in 1992. In 1998, the U.S.
Court of Appeals for the District of
Columbia Circuit held that the
Commission’s EEO program
requirements for broadcasters were
unconstitutional in Lutheran Church-
Missouri Synod v. FCC.

3. In 1998, we issued a Notice of
Proposed Rule Making (“NPRM), (63
FR 66104, December 1, 1998), for the
purpose of adopting EEO rules for
broadcast licensees and MVPDs
consistent with the Court’s decision in
Lutheran Church. In 2000, we adopted
new EEO program requirements for
broadcasters, Report and Order
(“R&0O”), (65 FR 7448, February 15,
2000). Substantially the same program
requirements were applied to MVPDs.
The Commission explained that the new
rules required more ‘“than merely
refraining from discrimination.” They
also required broadcasters and MVPDs
“‘to reach out in recruiting new

employees beyond the confines of their
circle of business and social contacts to
all sectors of their communities
[because] * * * repeated hiring without
broad outreach may unfairly exclude
minority and women job candidates

* * * ” The Commission concluded
that nondiscrimination in hiring was
not enough when not all potential
applicants have had a fair opportunity
to apply. “Outreach in recruitment must
be coupled with a ban on discrimination
to effectively deter discrimination and
ensure that a homogenous workforce
does not simply replicate itself through
an insular recruitment and hiring
process.”

4. The new rule contained two
primary requirements—a prohibition on
discrimination based on race, color,
religion, national origin or gender in
hiring, and a requirement that
broadcasters reach out in recruiting new
employees to ensure that all qualified
individuals had an opportunity to apply
for and be considered as job candidates.
The core of the recruitment requirement
was that broadcasters widely
disseminate information concerning all
job vacancies. The Commission
concluded that this basic requirement
“is essential to meaningful outreach.”
The Commission left it largely to
broadcasters’ discretion concerning how
they would fulfill this requirement, so
long as their procedures were sufficient
to ensure wide dissemination of
information about all job openings to
the entire community.

5. In addition to the basic requirement
of wide dissemination of information
concerning job openings, the new rule
provided broadcast licensees with two
recruitment options. Under “Option A,”
they were required to undertake two
types of supplemental recruitment
measures. The first measure required
licensees to provide notification of job
vacancies to any recruitment
organization that requested such notice
from the broadcaster. The second
supplemental measure under Option A
required broadcasters to participate in
additional recruitment activities beyond
the traditional recruitment that occurs
with individual vacancies. These
additional measures were to be selected
from an open-ended menu of types of
activities that included: Job fairs, job
banks, scholarship programs, and
community events related to
employment opportunities in the
industry, among others. Broadcasters
were permitted to comply with the
supplemental requirement by
participating in activities other than the
listed ones so long as they were
designed to disseminate information
about employment opportunities to

candidates who might otherwise not
learn of them. Broadcasters who
selected Option A were required to
maintain, but not routinely submit to
the Commission, records documenting
their compliance with the wide
dissemination and supplemental
recruitment requirements.

6. The Commission also adopted an
“Option B” for recruitment that
permitted licensees to forego the
supplemental recruitment measures
required under Option A and to design
their own outreach program to suit their
needs, as long as they could
demonstrate that their program is
inclusive, i.e., that it widely
disseminated job vacancies throughout
the local community. The court held,
however, that Option B was
unconstitutional under the equal
protection component of the Due
Process Clause of the Fifth Amendment.
The Commission filed for hearing and
rehearing en banc, arguing that Option
B was not essential to achieving its goal
of ensuring that broadcasters engage in
broad outreach in recruiting new
employees and that it had made plain
its intent that Option B be severable.
The court denied rehearing.

7. We issued the Second Notice of
Proposed Rulemaking (‘““2NPRM”), (67
FR 1704, January 14, 2002) to request
public comment on the adoption of new
broadcast and MVPD EEO rules
consistent with Association. An En
Banc open hearing on the proposed
rules was held before the full
Commission on June 24, 2002. Having
reviewed the suggestions contained in
the comments submitted, both in
writing and at the En Banc hearing, we
are adopting new EEO rules that consist
primarily of the elements of our former
rules that the Court upheld as
constitutional in Association, with
modifications.

III. Summary

8. In this order, we adopt new
outreach requirements applicable to
broadcast and MVPDs. We are also
retaining the nondiscrimination rules
applicable to broadcasters and MVPDs.

9. The following is a summary of the
three-pronged outreach requirement we
are adopting as it relates to broadcasters:

Prong 1: Widely disseminate
information concerning each full-time
(30 hours or more) job vacancy, except
for vacancies filled in exigent
circumstances;

Prong 2: Provide notice of each full-
time job vacancy to recruitment
organizations that have requested such
notice; and

Prong 3: Complete two (for broadcast
employment units with five to ten full-
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time employees or that are located in
smaller markets) or four (for
employment units with more than ten
full-time employees located in larger
markets) longer-term recruitment
initiatives within a two-year period.

The following is a summary of
recordkeeping and reporting
requirements:

(a) Collect, but not routinely submit to
the Commission: (i) Listings of all full-
time job vacancies filled by the station
employment unit, identified by job title;
(ii) for each such vacancy, the
recruitment sources used to fill the
vacancy (including, if applicable,
organizations entitled to notification,
which should be separately identified),
identified by name, address, contact
person and telephone number; (iii)
dated copies of all advertisements,
bulletins, letters, faxes, e-mails, or other
communications announcing vacancies;
and (iv) documentation necessary to
demonstrate performance of the Prong 3
menu options, e.g., job fairs, mentoring
programs; (v) the total number of
interviewees for each vacancy and the
referral source for each interviewee; and
(vi) the date each job was filled and the
recruitment source that referred the
hiree.

(b) Place in the station public file
annually a report including the
following: (i) A list of all full-time
vacancies filled during the preceding
year, identified by job title; (ii)
recruitment source(s) used to fill those
vacancies (including organizations
entitled to notification of vacancies
pursuant to Prong 2), including the
address, contact person, and telephone
number of each source; (iii) a list of the
recruitment sources that referred the
people hired for each full-time vacancy;
(iv) data reflecting the total number of
persons interviewed for full-time
vacancies during the preceding year and
the total number of interviewees
referred by each recruitment source; and
(v) a list and brief description of Prong
3 menu options implemented during the
preceding year.

(c) Submit the station’s EEO public
file report to the Commission as part of
the renewal application and midway
through the license term for the
Commission’s mid-term review for those
stations subject to mid-term review
(television stations with five or more
full-time employees and radio stations
with more than ten full-time
employees). EEO public file reports for
the preceding two year period will be
required because broadcasters have two
years in which to complete the Prong 3
menu options. Broadcasters must also
post the current EEO public file report
on their web site, if they have one.

10. The same requirements will apply
to MVPDs, except as necessary to
comply with different statutory
requirements. The Commission is also
required to certify that MVPD
employment units are in compliance
with the EEO requirements on an
annual basis. To comply with the Prong
3 requirements, MVPD employment
units with six to ten full-time employees
and employment units located in
smaller markets will be required to
undertake one recruitment initiative
each year and larger employment units
located in larger markets two
recruitment initiatives per year. MVPD
employment units are not subject to a
renewal process at the Commission.
Pursuant to section 634(e)(2) of the
Communications Act, the Commission
is required to conduct a more thorough
review of each cable employment unit’s
EEO compliance every five years.
Hence, MVPDs with six or more full-
time employees will submit a copy of
their most recent EEO public inspection
file report to the Commission every five
years.

11. The Commission has implemented
the MVPD annual reporting requirement
under section 634 by FCC Forms 395—
A (cable operators) and 395-M (other
MVPDs). We will create a new Form
396—C for all MVPDs that will
encompass the same information
concerning the unit’s EEO outreach
efforts that was formerly required in
FCC Forms 395—A and 395-M. The
prior forms were also used to collect
data concerning the race/ethnicity and
gender of the unit’s workforce. The form
we are adopting today will not
encompass such data because, as
indicated below, we will defer action on
the collection of workforce data.

12. We are not acting at this time on
issues raised in the 2NPRM concerning
the broadcast annual employment report
(FCC Form 395-B), which has in the
past been used to collect data
concerning the workforces of broadcast
employment units, including data
concerning the race/ethnicity and
gender of those workforces. We are
similarly not acting on a comparable
form for MVPDs. The Office of
Management and Budget (“OMB”’)
adopted new standards for classifying
data on race and ethnicity in 1997 that
must be incorporated in any such forms
beginning in 2003. We must incorporate
these new standards in our future forms.
In addition, a party has raised issues
concerning the collection and
processing of the forms. Because the
employment reports are filed on
September 30 of each year, the next
reports would not be due earlier than
September 30, 2003.

IV. Discussion

A. Statutory Authority for EEO Program
Requirements and Anti-Discrimination
Rules

1. EEO Rules Applicable to
Multichannel Video Programming
Distributors

13. The Commission is explicitly
authorized by section 634 of the
Communications Act to adopt and
enforce the MVPD EEQO rules. Indeed,
section 634 requires us to enforce EEO
rules for MVPDs.

14. Although the Commission is
required by section 634 to enforce EEO
ruless for the MVPD industry, Congress
built into section 634 flexibility by
allowing the Commission to implement
MVPD EEO rules by rulemaking rather
than simply prescribing MVPD EEO
requirements by statute; by stating in
section 634(d)(2) that the “rules shall
specify the terms under which” an
entity shall take the actions specified in
that section; and by providing in section
634(d)(4) that the Commission may
amend the MVPD EEO rules “from time
to time to the extent necessary to carry
out the provisions of this section.” Our
rulemaking authority, particularly under
sections 634(d)(2) and 634(d)(4), permits
us to adopt new, race-neutral outreach
requirements and to revise the FCC
Forms filed by MVPDs to make them
consistent with our modified broadcast
EEO rules.

15. Section 634(d)(2) obligates the
Commission to implement the listed
requirements only “to the extent
possible,” consistent with other
conflicting requirements or limitations.
The court’s decision in Association
delineates constitutional limitations
with which we must reconcile the
MVPD EEO rules. We believe that
section 634(d)(2) permits the
Commission to eliminate those
provisions of the MVPD EEO rules that
are similar to those struck down by the
court in Association because it is not
“possible” for the Commission to
enforce a provision that a court has
found unconstitutional. We modify the
MVPD EEO rules in this 2R&0 to
remove provisions similar to those
found unconstitutional in Association.
We also revise the forms filed by
MVPDs to conform them with our
modified rules.

2. EEO Rules Applicable to Broadcasters

16. In 1992, Congress enacted section
334 of the Communications Act as part
of the Cable Television Consumer
Protection and Competition Act of 1992,
Pub. L. 192-385, 106 Stat. 1460 (1992
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Cable Act”). Section 334 provides that
“the Commission shall not revise:”

(1) The regulations concerning equal
employment opportunity as in effect on
September 1, 1992 (47 CFR 73.2080) as
such regulations apply to television
broadcast station licensees and
permittees; or

(2) The forms used by such licensees
and permittees to report pertinent
employment data to the Commission, 47
U.S.C. 334(a).

The Conference Report accompanying
this legislation indicates that section
334 “codifies the Commission’s equal
employment opportunity rules, 47 CFR
73.2080" for television licensees and
permittees. Section 334 thus grants the
Commission explicit authority to
regulate the EEO practices of television
broadcasters. Section 334 was enacted
as part of section 22 of the 1992 Cable
Act, which sets forth Congressional
findings that, despite existing FCC EEO
rules, there were few women and
minorities in managerial positions in
the MVPD and broadcast industries; that
increased employment of women and
minorities in managerial positions will
advance the national policy favoring
diversity of viewpoints in the electronic
media; and that rigorous enforcement of
EEO rules is required to effectively deter
racial and gender discrimination.

a. Congressional Ratification

17. The Commission has maintained
nondiscrimination and EEO program
requirements for broadcasters for more
than 30 years. In 1968, the Commission
concluded that the national policy
against discrimination and the fact that
broadcasters are licensed under the
Communications Act to operate in the
public interest required the Commission
to consider allegations of employment
discrimination in licensing broadcast
stations. In 1969, the Commission
adopted rules prohibiting broadcast
stations from discriminating against any
person in employment on the basis of
race, color, religion, or national origin,
and requiring stations to maintain a
program designed to ensure equal
opportunity in every aspect of station
employment. It reiterated its view that
discriminatory employment practices
are incompatible with a station’s
obligation to operate in the public
interest, and relied on sections 4(i), 303,
307, 308, 309 and 310 in adopting the
new rules. Relying on its authority to
license and regulate broadcasters in the
public interest, the Commission has
revised and extended its rules on
numerous occasions since 1969 to, infer
alia, refine its EEO program
requirements, require licensees to file
information concerning these programs

and other statistical employment
information with the Commission, and
prohibit discrimination against, and
require outreach to, women.

18. Over the last 30 years, the
Commission has vigorously enforced its
EEO requirements, sanctioning
broadcast licensees in numerous cases
for failing to comply fully with those
requirements. Commission decisions
enforcing the EEO requirements have
been challenged both by licensees who
have been sanctioned for
noncompliance and by petitioners who
believed that Commission enforcement
was not vigorous enough. Indeed, the
Court of Appeals for the DC Circuit held
more than 20 years ago that the
Commission must investigate
broadcasters’ employment practices
and, in assessing the character
qualifications of broadcast licensees,
consider whether they have engaged in
intentional employment discrimination.
And the Supreme Court observed in the
seminal case addressing the scope of an
agency’s authority to serve the “public
interest” that FCC regulation of the
employment practices of its licensees
““can be justified as necessary to enable
the FCC to satisfy its obligation under
the Communications Act of 1934 * * *
to ensure that its licensees’
programming fairly reflects the tastes
and viewpoints of minority groups.”

19. During the three decades that the
Commission has administered EEO
program requirements and
nondiscrimination rules, Congress has
repeatedly expressed awareness of the
rules and has not only acquiesced in
them, but has also referred to them
approvingly, confirming our view that
the Commission has statutory authority
to promulgate these rules. Congress has
ratified the Commission’s authority to
adopt and enforce EEO requirements
against broadcasters under its statutory
mandate to license and regulate
broadcasters in the public interest.

20. In 1984, Congress enacted section
634 of the Communications Act as part
of the Cable Communications Policy Act
of 1984, Pub. L. 98-549, 98 Stat. 2779
(1984 Cable Act”). Although the
Commission at that time already had
rules in place regulating the EEO
practices of cable operators as well as
broadcasters, section 634 was intended
to “codifly] and strengthen([] the
Commission’s existing equal
employment opportunity regulations.”
Section 634 granted the Commission
broad authority to adopt rules banning
employment discrimination by cable
operators and requiring cable operators
to “establish, maintain, and execute a
positive continuing program of specific
practices designed to ensure equal

opportunity in every aspect of its
employment policies and practices
* *x %

21. The legislative history of section
634 makes it unmistakably clear that
Congress believed that the Commission
already possessed authority to regulate
the EEO practices of mass media
entities—broadcast as well as cable. The
House Commerce Committee Report on
the bill proposing the provisions on
which section 634 was based explicitly
confirmed the Commission’s authority
to adopt EEO rules. The House
Commerce Committee stated:

(1) It is well established that the
Commission has the authority to regulate
employment practices in the
communications industry. Among the
Commission’s efforts in the equal
employment opportunity (EEO) area over the
last several years has been the enforcement
of employment standards in the cable
industry. Section 634 endorses and extends
those standards.

(2) Because of the potentially large impact
cable programming and other services
provided by the cable industry has on the
public, the employment practices of the
industry have an importance greater than that
suggested by the number of its employees.
The committee strongly believes that equal
employment requirements are particularly
important in the mass media area where
employment is a critical means of assuring
that program service will be responsive to a
public consisting of a diverse array of
population groups.

22. In addition to the explicit
recognition of the Commission’s broad
and “well established’ authority to
regulate employment practices in the
communications industry, the
legislative history of section 634 shows
that Congress viewed the legislation as
codifying, strengthening and building
upon the Commission’s pre-existing
regulatory scheme, which it viewed as
well within the Commission’s statutory
authority.

23. Additional evidence of
congressional ratification can be found
in the Cable Television Consumer
Protection and Competition Act of 1992,
which further strengthened the cable
EEO requirements, extended those
requirements to all MVPDs, and
codified the Commission’s EEO program
and nondiscrimination requirements as
applied to broadcast television
licensees. Congress once again explicitly
acknowledged the existence of the
Commission’s broadcast and cable EEO
requirements and proclaimed that
vigorous enforcement of those rules
served the public interest. Congress
made the following findings in section
22(a) of the 1992 Cable Act:

(1) Despite the existence of regulations
governing equal employment opportunity,
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females and minorities are not employed in
significant numbers in positions of
management authority in the cable and
broadcast television industries;

(2) Increased numbers of females and
minorities in positions of management
authority in the cable and broadcast
television industries advances the Nation’s
policy favoring diversity in the expression of
views in the electronic media; and

(3) Rigorous enforcement of equal
employment opportunity rules and
regulations is required in order to effectively
deter racial and gender discrimination.

By extending the cable EEO
requirements to every entity that
provides multiple channels of video
programming, such as MMDS operators
and DBS licensees, Congress was
building upon and closing the gaps in
the Commission’s regulatory scheme,
ensuring that every electronic mass
media provider would be subject to EEO
regulations enforced by the
Commission.

24. The 1992 Cable Act not only
strengthened and extended the cable
EEO requirements, it also codified the
Commission’s EEO requirements for
broadcast television stations in section
334 of the Act. Section 334 thus
explicitly recognizes the existence of the
Commission’s broadcast EEO rule and
requires the Commission to keep its
EEO requirements in effect for television
broadcasters.

25. Section 22(g) of the 1992 Cable
Act required the Commission to report
to Congress within two years on ‘“‘the
effectiveness of [the Commission’s]
procedures, regulations, policies,
standards, and guidelines in promoting
the congressional policy favoring
increased employment opportunity for
women and minorities in positions of
management authority.” The
Commission was required to include in
that report “such legislative
recommendations to improve equal
employment opportunity in the
broadcasting and cable industries as it
deems necessary.”” Congress would not
have directed the Commission to review
the effectiveness of its broadcast and
cable EEO policies and regulations then
in effect, and recommend whether
further legislative action was necessary,
had Congress not believed that those
policies and regulations were within the
Commission’s lawful authority. Section
22(g) is further evidence of Congress’s
affirmative approval of the
Commission’s authority to adopt equal
employment opportunity requirements
for broadcasters.

26. There is another compelling
reason to find in the current statutory
context that Congress has ratified our
authority to regulate the EEO practices
of broadcasters. The Supreme Court has

held on numerous occasions that courts
should interpret a statute “as a
symmetrical and coherent regulatory
scheme” and “fit, if possible, all parts
into an harmonious whole.” In
interpreting statutes granting
administrative or judicial jurisdiction,
the Supreme Court has held specifically
that any interpretation of congressional
intent that will result in a “‘bizarre
jurisdictional patchwork” is to be
disfavored absent legislative history or a
persuasive functional argument to the
contrary. In this case, Congress has
explicitly granted the Commission
authority to regulate the EEO practices
of television broadcasters, cable
operators, and all other MVPDs,
including such relative newcomers as
DBS and MMDS operators. Thus,
rejecting the inference of congressional
ratification would leave us in the
anomalous situation of having
jurisdiction to regulate the EEO
practices of broadcast television and
MVPDs, but not radio broadcasters.
There is no indication in the legislative
history that this was Congress’s intent
and none of the broadcasters
commenting in this proceeding even
attempts to explain why Congress
would have intended such a result.

27. The Commission since 1969 has
interpreted the Communications Act’s
grant of authority to license and regulate
broadcasters as the public interest,
convenience and necessity require as
authorizing the Commission to regulate
the equal employment practices of
broadcasters. Specifically, it has
interpreted the statute as granting it
authority to prohibit broadcast stations
from engaging in employment
discrimination and to require them to
maintain programs designed to ensure
equal opportunity in all aspects of
station employment, including
recruitment. It is that interpretation of
the scope of the Commission’s statutory
authority under the Communications
Act that Congress has ratified over the
course of many years.

B. Broadcast and MVPD EEO Rules,
Policies, and Forms

1. Anti-Discrimination Provisions

28. In the 2ZNPRM we proposed to
retain the nondiscrimination provisions
of our broadcast and MVPD EEO rules.
We noted that the anti-discrimination
provision of the broadcast EEO rule,
§73.2080(a), was not challenged in
Association. Nonetheless, in rejecting
the contention that the unlawful Option
B could be severed from the EEO rule,
the court stated that the “entire rule”
must be vacated. In order to avoid any
confusion arising from the language in

the court’s decision, we recodify the
nondiscrimination requirement.
Nondiscrimination is an essential
component of every licensee’s
obligation as a trustee of a valuable
public resource. In Bilingual Bicultural
Coalition on Mass Media, Inc. v. FCC,
the court stated that ““[a] documented
pattern of intentional discrimination
would put seriously into question a
licensee’s character qualifications to
remain a licensee: intentional
discrimination almost invariably would
disqualify a broadcaster from a position
of public trusteeship.” Finally, we are
required by statute to prohibit
discrimination by broadcast television
licensees and MVPDs.

29. As proposed in the 2NPRM, we
will retain our policy of generally
deferring action on individual
complaints of employment
discrimination against broadcasters and
MVPDs pending final action by the
Equal Employment Opportunity
Commission (“EEOC”) or other
government agencies and/or courts
established to enforce
nondiscrimination laws. We will also
retain the discretion to take action,
notwithstanding the absence of a final
decision by the EEOC or other agency/
court, where the facts of a particular
case so warrant. As indicated in the
R&O, our policy generally reflects the
fact that Congress intended the EEOC to
be primarily responsible for the
resolution of discrimination complaints
and our separate adjudication of such
complaints could result in duplicative
or inconsistent decisions.

30. The rule adopted by the R&O
defined a “‘religious broadcaster” as “‘a
licensee which is, or is closely affiliated
with, a church, synagogue, or other
religious entity, including a subsidiary
of such an entity, 47 CFR 73.2080(a).”
In the R&°O, we clarified that, in the
event of a controversy, we would
determine on a case-by-case basis
whether a licensee was a religious
broadcaster by considering such factors
as whether it operates on a non-profit
basis, whether it has a distinct religious
history, whether the entity’s articles of
incorporation set forth a religious
purpose, and whether it carried
religious programming.

2. Broadcast EEO Program Requirements
a. Rules and Policies
i. General Considerations

31. Several broadcast commenters
have challenged the basis for our
adopting any EEO rule for broadcasters.
Initially, they seek to characterize our
proposals in the ZNPRM as constituting
“re-regulation.” In fact, we have never
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“de-regulated” in this area; the court
decisions that have invalidated various
aspects of our EEO rules have been
premised on specific legal defects found
in our programs, not on a finding that
nondiscrimination rules or outreach
requirements are unnecessary.

32. First, our concern is not limited to
intentional discrimination. It is not
based on Constitutional provisions or on
Title VII, but on the public interest
standard in the Communications Act. In
adopting the Cable TelevisionConsumer
Protection and Competition Act of 1992
(““Cable Act”), Congress expressly found
in pertinent part: “Rigorous
enforcement of equal employment
opportunity rules and regulations is
required in order to effectively deter
racial and gender discrimination.”
Congress has made it clear that the
public interest standard is sufficiently
broad to cover not only intentional
discrimination, but also discrimination
that may arise as a result of practices
and policies that are not intentionally
discriminatory. Further, our policy is
not limited to imposing sanctions in
response to specific past discrimination;
it is also intended to deter
discrimination in the first instance. Our
policy is designed to prevent both
intentional and unintentional
discriminatory practices in the
broadcast and MVPD industries, and to
ensure equal opportunity in
employment practices, including
recruitment.

33. Second, it is not necessary to find
that the broadcast industry ““as a whole”
has engaged in discrimination in order
to justify regulations to prevent
discrimination. We do not suspect that
the entire broadcast industry, or even
most of it, engages in intentional or
unintentional discrimination.

34. Third, although we commend the
broadcast associations for the various
activities detailed in their comments,
they do not demonstrate that an EEO
rule is unnecessary.

35. Some broadcasters support the
adoption of an EEO rule. Our proposed
EEO requirements also are generally
supported by the MVPD industry.

36. Discrimination may be easy to
hide and difficult to prove. Allegations
of discrimination may never be fully
litigated because a violator will elect to
settle any litigation before it reaches the
stage of a final judgment. It is thus
impossible to quantify reliably the
extent of actual discrimination that
exists today.

37. Many of the opponents of our EEO
program cite language from the 2ZR&0O
that “[o]utreach in recruitment must be
coupled with a ban on discrimination to
effectively deter discrimination and

ensure that a homogenous workforce
does not simply replicate itself through
an insular recruitment and hiring
process.” These parties contend that the
broadcast workforce is not
homogeneous and that it does not
employ insular recruitment and hiring
practices to replicate itself. The cited
language was intended to explain why
outreach in recruitment as well as a ban
on discrimination is necessary to deter
discrimination. We did not intend to
suggest that every broadcast station has
a homogeneous workforce. We
recognize that in many significant
respects the industry has become more
diverse over the past decades. We
attribute this in large measure to the fact
that the industry has been subject to our
various EEO requirements since 1969.

38. We accordingly conclude that
adoption of new outreach rules for
broadcast and MVPDs is supported by
the record in this case. The evidence in
this proceeding demonstrates an
ongoing need to deter discrimination
and ensure equal employment
opportunity in the broadcasting and
MVPD industries. Moreover, Congress
has made clear its intention that we
should enact EEO rules for the broadcast
and MVPD industries.

39. Finally, as noted, our primary goal
in adopting EEO program requirements
is to ensure broad outreach in
recruitment for broadcast and MVPD
employment vacancies. We seek to do
so in a manner that affords some
flexibility to affected industries. The
regulations we are adopting today
provide sufficient flexibility. Entities
will have broad discretion as to the type
of recruitment sources they will use, the
number of recruitment sources they will
use, and the Prong 3 menu options they
will implement. We are also providing
that entities in smaller markets may
implement fewer menu options than
those in larger markets.

ii. EEO Program and Related
Provisions

40. In the 2NPRM, we proposed a
three-prong EEO program requirement
designed to ensure equal opportunity to
all potential applicants, including all
races and both genders, without
infringing on the rights of any group.
The rules were further designed to be
flexible enough to avoid imposing an
undue burden and to apply reasonably
and effectively to broadcasters and
MVPDs in differing circumstances.
Based on our review of the comments,
reply comments and other presentations
filed in this proceeding, we adopt the
proposed program, with some
modifications.

41. Outreach Prong 1—Recruitment
for All Full-time Vacancies. We will

adopt the requirement that broadcasters
recruit for all full-time vacancies, except
in exigent circumstances. Recruitment
for substantially all vacancies using
sources designed to achieve broad
outreach is necessary to ensure that all
segments of the population have an
equal opportunity to compete for
broadcast (and MVPD) employment and
that no segment is subjected to
intentional or unintentional
discrimination.

42. The effectiveness of our
requirements in the past does not justify
eliminating them now. Nor can we
justify such a conclusion based on
recent outreach efforts by the broadcast
industry commendable, given that this
has been an area under high scrutiny for
some time. We can draw no inference
from these facts; therefore, regarding the
likely behavior of licensees in the
absence of any current on proposed EEO
program. Second, our requirements
provide sufficient flexibility to design
recruitment programs appropriate for
different positions and circumstances.

43. In the 2NPRM, we recognized that
there might be occasional exigent
circumstances in which recruitment
may not be feasible. We cited as an
example the need to replace
immediately an employee who departs
without notice and whose duties cannot
be fulfilled, even briefly, by other
station employees. We stated in the
R&O0 that we could not anticipate every
circumstance which might justify filling
a position without recruitment and
indicated that we would rely on the
good faith discretion of broadcasters.
We nonetheless cautioned that we
expected nonrecruited vacancies to be
rare relative to the number of vacancies
for which recruitment is conducted,
because our rule generally requires
recruitment for every vacancy. We will
incorporate this approach in our new
rules.

44. The requirement that broadcasters
recruit for every full-time vacancy,
unless exigent circumstances exist, will
become a component of our rule.
Recruitment for only some openings
could leave the most desirable positions
open to a limited number of potential
applicants, possibly excluding
significant segments of the community.
We will require that broadcasters
develop and use for each vacancy a
recruitment source or list of recruitment
sources (which may be freely modified
as circumstances warrant) sufficient to
ensure wide dissemination of
information about the opening. We will
not dictate the number or type of
sources that a broadcaster must use. If,
however, the source or sources used
cannot reasonably be expected,
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collectively, to reach the entire
community, the broadcaster may be
found in noncompliance with our EEO
rule. A broadcaster may widely
disseminate job postings through any
combination of methods sufficient to
ensure that its recruitment efforts are
inclusive. Broadcasters may contact the
FCC’s EEO staff with any questions on
this matter. We also clarify that the
same recruitment sources need not be
used for every hire. We do not require
licensees to use recruitment sources
that, in their good faith judgment, are
unlikely to elicit responses from
qualified applicants in light of the
demands of a particular job. We do
expect them, however, to use whatever
recruitment source or sources can
reasonably be expected to widely
disseminate notice of the vacancy to
qualified applicants. Although our rule
seeks to achieve broad outreach to the
community, this does not preclude the
use of regional or national recruitment
sources. We will accordingly give
consideration to a broadcaster’s use of
such sources in assessing its EEO
record. Whatever sources a licensee
uses, however, or whatever a licensee’s
perception is regarding whether anyone
in its community is qualified for a
unique job, we are requiring that
sources reach qualified potential
applicants in the licensee’s community.
Licensees are not permitted to target any
group in the community for exclusion
from the recruitment process.

45. With reference to the definition of
community for purposes of the broad
outreach requirement, we proposed in
the 2NPRM to define “‘community” as
encompassing, at a minimum, the
county in which a station is licensed or
MVPD employees are primarily located,
or the Metropolitan Statistical Area
(“MSA”) in the case of counties located
in an MSA. We will instead define
“community” for the purpose of the
broad outreach requirement in
accordance with the approach taken in
the Recon, (Memorandum Opinion and
Order, 65 FR 76948, December 8, 2000).
There, we left the definition of ‘“market”
or “community” to the licensee’s good
faith discretion. We indicated, that in
making this determination, a
broadcaster should assess the technical
coverage of its station(s); its marketing,
promotional, and advertising practices;
the pertinent market definitions adopted
by public agencies or commercial
services, such as Nielsen and Arbitron;
and requests for notices of job vacancies
from locally-based community groups.
We will adopt the same policy for
purposes of our new rule. (Although we
are according discretion regarding the

definition of “community,” we expect
broadcasters to be able to provide a
reasonable explanation for their
determinations should it become
pertinent. We would be concerned if the
circumstances suggested that a
broadcaster is unreasonably defining its
community in a manner that excludes
certain areas or populations that it
clearly does serve.)

46. We require only that EEO
recruitment sources be reasonably
calculated to reach the entire
community. We do not require that
broadcasters demonstrate that any
particular segment of the community
actually was aware of any vacancy. Nor
do we require that recruitment be
targeted to a specific segment or that
broadcasters prove that they obtained a
response from a particular segment.
Prong 1 neither requires nor precludes
the use of any number or type of sources
a broadcaster deems appropriate to
achieve broad outreach. Further, we
leave the definition of “community” to
the licensee’s good faith discretion. We
also recognize that it is difficult for
licensees to recruit for vacancies in
exigent circumstances. Thus, Prong 1
allows broadcasters flexibility in
implementing appropriate recruitment
programs for their individual
circumstances.

47. Notwithstanding the greater
availability of job-related Internet sites,
the record does not reflect the extent to
which the Internet has become well
known as a principal resource for job
seekers or the nature of any difficulties
that Internet recruitment would create.
We anticipated in the R&'O that we
would be able to assess the extent of any
such difficulties based on our
experience under the rules adopted
therein. Because those rules were in
effect for only a few months, we do not
have the experience necessary to reach
definitive conclusions in that respect.

48. With regard to the access of
minority and rural populations to the
Internet, our concerns arose from a
series of reports by the National
Telecommunications and Information
Administration (“NTIA”) in 1995, 1998
and 1999.

49. Proponents of the use of the
Internet as a sole recruitment source cite
the improvements reflected in NTIA’s
2002 report. Although the NTIA 2002
report shows increases in Internet usage,
the report also indicates continuing
disparities in usage among different
segments of society. Indeed, only about
half of all U.S. households had Internet
service as of September 2001, and only
slightly more than half of individuals
used the Internet from any location. We
are unable to conclude that Internet

usage has become sufficiently
widespread to justify allowing it to be
used as the sole recruitment source. As
we indicated in the R&O, we will
continue to monitor the viability of the
Internet as a recruitment source and will
consider petitions seeking to
demonstrate in the future that
circumstances have changed sufficiently
to warrant a change in our policy.

50. As indicated in the R&O, we
expect broadcasters to allow a
reasonable time after recruitment is
initiated for applications to be filed
before the position is filled. We
recognize that occasionally a shorter
time might be necessary because of
extraordinary circumstances. We
caution that excessive instances of hires
being made shortly after the initiation of
recruitment could result in a finding of
noncompliance if the evidence suggests
that the broadcaster is not in good faith
allowing adequate time for applicants to
respond to its outreach efforts or is not
considering their applications. Also, it
is not the intention of our rule to
prohibit word of mouth recruitment.
Our purpose is to ensure that word-of-
mouth recruitment practices are not the
sole method of recruitment and that all
members of the public have an
opportunity to compete for available
jobs. Broadcasters are free to use non-
public recruitment sources and to
interview and hire persons referred by
such sources, so long as they also use
public recruitment sources sufficient to
achieve broad outreach and fairly
consider the applications generated by
those sources.

51. We will continue our policy stated
in the R&O that broadcasters may
engage in joint recruitment efforts.
Broadcasters may also rely upon the
services of outside organizations or
individuals to assist it in designing or
implementing their recruitment efforts.
Each broadcaster (or MVPD) remains
individually responsible for compliance
with our rule. No broadcaster (or MVPD)
is required to use the services of an
outside party.

52. We will not require recruitment
for internal promotions, nor will we
require recruitment for temporary
employees. Typically, we view
temporary employees as including those
hired as emergency replacements for
absent regular employees or those hired
to perform a particular job for a limited
period of time. If a person is hired full-
time to perform a regular station
function for an extended period of time
(e.g., more than six months), such a hire
will be treated as a permanent hire for
which recruitment would be required.
We recognize that some broadcasters
may wish to hire employees initially on
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a temporary basis with the possibility of
retaining them on a permanent basis if
their performance is satisfactory. In
such circumstances, if recruitment is
done at the time of the temporary hire,
any later decision to convert the
employee’s status to full-time in the
same, or essentially the same, job may
be treated as a promotion. If an
employee is hired as a temporary
employee without recruitment,
recruitment should occur if the
employee is later considered for a
permanent position. We caution that
excessive instances of temporary hires
being converted to permanent hires,
without a meaningful opportunity for
recruited applicants to compete, could
result in a finding of noncompliance. (If
an employee is hired with the
expectation that successful completion
of an initial probation will result in an
eventual elevation to permanent status,
we would not regard that as a temporary
hire and would expect regular
recruitment for that position.)

53. We will continue to define “full-
time employee” as a permanent
employee whose regular work schedule
is thirty hours or more per week. In the
Recon, we indicated that, as in the case
of temporary hires, if a part-time
employee is initially hired after broad
outreach to all segments of the
community, the decision subsequently
to convert him or her to full-time in the
same, or essentially the same, job may
be treated as a promotion. If the
broadcaster did not engage in full
recruitment at the time of the initial
part-time hire it would have to recruit
before converting the employee to full-
time. Also, as in the case of temporary
hires, excessive instances of temporary
hires being converted to permanent
hires without a meaningful opportunity
for recruited applicants to compete
could result in a finding of
noncompliance. We will apply the same
policy under the rule being adopted
today.

54. Outreach Prong 2—Notification to
Community Groups. Under the Option
A rules adopted in the R&O, we
required that broadcasters and MVPDs
provide notification of full-time job
vacancies to organizations involved in
assisting job seekers upon request by
such organizations. We will incorporate
this requirement into our new rules.
This requirement provides a “safety
valve” to ensure that no segment of the
community is inadvertently omitted
from recruitment efforts. Organizations
or other entities with ties to specific
segments of the labor force, such as
persons with disabilities, college
students, or members of different racial,
ethnic, or religious groups could help

broaden the reach of recruitment efforts.
Organizations that come forward to
request vacancy notifications may prove
to be very productive referral sources.
Further, this approach will enable
interested groups to more closely
monitor and, if necessary, seek to
improve, broadcasters’ recruitment
efforts. We also expect broadcasters to
make reasonable efforts to publicize the
notification requirements so that
qualifying groups are able to learn of the
new procedure. Joint announcements by
broadcasters or state broadcasters’
associations—such as press releases,
newspaper ads, and notices posted on
the web site—would satisfy the
requirement to publicize. Similarly,
broadcasters and MVPDs could satisfy
this requirement by individually issuing
such announcements, or by providing
on-air announcements.

55. We will provide broadcasters
discretion to determine the method of
providing notice to requesting parties.
Such methods may include electronic
mail and facsimile which may require
fewer personnel and financial resources
to fulfill the notification requirement
than more traditional methods. For
example, a broadcaster may maintain an
electronic list of recruitment sources
and notify all the sources
simultaneously with a single e-mail
when a vacancy occurs. We will also
allow notifications to be made as part of
joint recruitment efforts among
broadcasters. However, each broadcaster
participating in the joint recruitment
efforts remains individually responsible
for ensuring that requested notifications
relating to its employment unit are
made. For example, a state broadcast
association may have a job bank that
notifies certain sources on behalf of an
employment unit when a vacancy
becomes available at that employment
unit. As long as the state broadcast
association notifies all organizations
requesting vacancy announcements
from that employment unit as part of
this process, the employment unit itself
need not do so. Therefore, given the
flexibility provided by electronic forms
of notice and joint recruitment, we
expect that the notification requirement
will place minimal burdens on
broadcasters.

56. An organization that wishes to be
notified of vacancies need only notify a
broadcaster once in order to be entitled
to notification of all future full-time
vacancies. If a broadcaster is uncertain
as to the status or continuing interest of
a particular group, it is free to contact
the group to resolve any questions. So
long as the group indicates its continued
interest in receiving notifications, it is
entitled to receive them.

57. The obligation to notify
recruitment sources that request notice
of vacancies is intended as a
supplement to, not a substitute for,
broadcasters’ core, non-delegable
obligation to widely disseminate
information concerning all job
vacancies. Although recruitment
sources will have the right to ask
broadcasters for notices of vacancies,
they have no obligation to do so. And
even if a broadcaster does not receive a
single request for notice of vacancy
information, it will nevertheless be
responsible for ensuring that notice of
vacancies is widely disseminated. If it
fails to do so, it is not a legitimate
excuse that no recruitment
organizations requested notices.

58. Prong 2 of the EEO rule requires
broadcasters and MVPDs to provide
requested notification of full-time job
vacancies to organizations involved in
assisting job seekers, regardless of
whether they are minority or women’s
organizations.

59. Outreach Prong 3—Menu Options.
Under the rules adopted by the R&0, we
required, under Option A, that
broadcasters and MVPDs engage in a
specified number of activities selected
from a menu of options, such as job
fairs, community events relating to
broadcast employment, internship
programs, scholarships, and similar
activities. These activities are designed
to go beyond the normal recruitment
activities directed at filling particular
vacancies. They are designed to
encourage outreach to persons who may
not be aware of the opportunities
available in broadcasting or the MVPD
industry or have not yet acquired the
experience to compete for current
vacancies. Interested members of the
community will not only have access to
information concerning specific job
vacancies, but also will be encouraged
to develop the knowledge and skills to
pursue them. This approach remains
justified and is not unduly burdensome.
Various menu options encourage
outreach to students and others who
would benefit from training, mentoring
and scholarships, which can work to
enhance the employability of persons
seeking jobs in the broadcasting or
MVPD industries. These menu methods
of outreach also are designed to further
broaden outreach efforts to reach
segments of the labor force who may be
inadvertently omitted from vacancy-
specific recruitment. As indicated,
under this approach, broadcasters and
MVPDs have great flexibility to design
the types of recruitment activities best
suited to their organizations and
communities. In the rule we are
adopting today, we will adopt this
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requirement while providing additional
flexibility by incorporating additional
menu options that have been suggested
by the parties. We are also reducing the
number of menu options that
employment units located in smaller
markets must perform.

60. The first three specific menu
options include participation in at least
four job fairs by station personnel who
have substantial responsibility for hiring
decisions; hosting at least one job fair;
or co-sponsoring at least one job fair
with an organization in the business and
professional community whose
membership includes substantial
participation of women and minorities.
Job fairs are a useful method to reach a
broad range of individuals who are
interested in employment in the
industry. The fourth option is
participation in at least four activities
sponsored by community groups active
in broadcast employment issues,
including conventions, career days,
workshops and similar activities. The
fifth option is the establishment of an
internship program designed to assist
members of the community to acquire
skills needed for broadcast employment.
Such an endeavor would serve the goal
of broad outreach by increasing the
number of qualified potential employees
not only for one broadcaster, but for all
broadcasters in the area. The sixth
option is participation in general (as
opposed to vacancy-specific) outreach
efforts by such means as job banks or
Internet programs such as those
described in the model program
developed by NASBA. While such
sources may be used as recruitment
sources when specific vacancies occur,
they can also be useful even when there
is no specific vacancy to elicit interest
from persons who may later be
considered for a specific position. The
seventh option is participation in
scholarship programs directed to
students desiring to pursue a career in
broadcasting. The benefit of this
outreach is that it attracts students of
both genders and all races to careers in
broadcasting, ultimately increasing the
number of qualified potential
employees. The eighth and ninth
options are, respectively, the
establishment of training and mentoring
programs designed to enable station
personnel to acquire skills that could
qualify them for higher level positions.
These options would not be satisfied by
ordinary training required for
employees to perform their current
positions. These options are rather
intended to increase employee skills so
they can qualify for higher positions.

61. The tenth option is participation
in at least four events or programs

relating to career opportunities in
broadcasting sponsored by educational
institutions. Such participation again
serves the purpose of increasing the
universe of potential employees from
which broadcasters attract job
applicants. The eleventh option
includes sponsorship of at least two
events in the community designed to
inform the public as to employment
opportunities in broadcasting. Such
activities can serve to increase public
awareness of the opportunities available
in broadcasting. The twelfth option
would entail listing each upper-level
opening in a job bank or newsletter of

a media trade group with a broad-based
membership, including participation of
women and minorities.

62. The thirteenth option will consist
of providing assistance to outside non-
profit entities in the maintenance of web
sites that provide counseling on the
process of searching for broadcast
employment and/or other career
development assistance pertinent to
broadcasting. The fourteenth option
consists of providing training to
management level personnel as to
methods of ensuring equal employment
opportunity and preventing
discrimination. The fifteenth option
consists of providing training to
personnel of outside recruitment
organizations that would enable them to
better refer job candidates for broadcast
positions.

63. The sixteenth option (which was
the thirteenth option in our former rule)
includes participation in activities other
than the fifteen listed options that the
licensee has designed to further the goal
of disseminating information about
employment opportunities in
broadcasting to job candidates who
might otherwise be unaware of such
opportunities. This will provide
flexibility for worthwhile initiatives that
broadcasters may develop but that are
not strictly within the scope of the
menu options we have specified. The
inclusion of this option makes it clear
that the list of menu options is an open-
ended list intended to guide, rather than
limit, broadcasters and MVPDs.

64. In the R&°O, we required station
employment units with more than ten
full-time employees to implement four
of these options every two years. If that
time period is less than two years, the
number of menu options may be
reduced proportionally to the amount of
time available. If a station is required
generally to perform four menu options
every two years, it would be expected to
perform one for each six-month period
between the effective date of the rule
and the next regular pertinent
anniversary. Although we ordinarily do

not dictate when a broadcaster must
complete its menu options during the
regular two-year period, when a
broadcaster owns a station or stations
for less than the full two-year period, it
must complete the prorated number of
menu options within the available time
period. We will require employment
units with five to ten full-time
employees as well as employment units
in certain smaller markets to perform
two of the menu options every two
years.

65. We will also permit broadcasters
to perform menu options on a joint
basis, either with other broadcasters,
organizations such as state broadcaster
associations, or with a corporate
licensee’s corporate headquarters. A
station seeking credit for a particular
menu option performed on a joint basis
must have a meaningful involvement in
the activity for which credit is sought.
It is not sufficient for the station merely
to lend its name to an activity or
provide money where the activity is
otherwise entirely conducted by another
entity such as a trade association or the
licensee’s corporate headquarters. In the
Recon, we discussed a number of
circumstances where credit might be
sought for activities engaged in on a
joint basis. This discussion remains
applicable to joint efforts engaged in
pursuant to the rules we are adopting
herein.

66. We note that the term “sponsor”
as used in connection with several
options set forth in § 73.2080(c)(2) of the
old rule, which we also use in our new
rule, was apparently misunderstood by
some as referring only to a financial
contribution. Our intent for the purpose
of these options is that a “sponsor”
should have a meaningful input into the
planning and implementation of a
specified event. Simply lending one’s
name or making a monetary
contribution would not be sufficient.
Events can be jointly sponsored, so long
as each broadcaster seeking credit for
sponsoring the event is actively
involved in planning and implementing
the event.

67. With respect to the maintenance
of a scholarship program by a corporate
licensee, it is reasonable for a corporate
licensee to maintain a scholarship
program for those employment units it
owns. Any such scholarship program
should incorporate involvement by the
employment units for which credit will
be claimed in such areas as the design
of the program, the solicitation of
prospective scholarship recipients, the
interviewing and selection of
scholarship recipients, on-air promotion
of the program, and evaluation of the
effectiveness of the program. While each
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employment unit need not be involved
in every aspect of the program,
meaningful involvement in the program
is essential to ensure that the
employment unit is fulfilling its
responsibility under our rule. In
addition, the number of employment
units seeking credit for a scholarship
program should bear a reasonable
relationship to the number or type of
scholarships awarded by the corporate
licensee.

68. Unrelated broadcasters may also
jointly maintain a scholarship program,
which could be done through a state or
local broadcast association, including
efforts by such associations to
coordinate regional efforts. We believe
that the program should incorporate
meaningful involvement by each
broadcaster seeking credit for the
initiative in such areas as the design of
the program, the solicitation of
prospective scholarship recipients, the
interviewing and selection of
scholarship recipients, on-air promotion
of the program, and evaluation of the
effectiveness of the program. As in the
case of corporate scholarship programs,
the number or type of scholarships
awarded by the joint scholarship
program would have to bear a
reasonable relationship to the number of
employment units seeking credit for it.

69. With respect to mentoring,
internships, or training programs
administered by a corporate licensee,
employment units of the licensee could
claim credit for such a program even if
not implemented in the community
where the employment unit is located,
but only so long as personnel from the
employment units are participants in
the mentoring, internships or training
program. Similar questions arose under
our former rule as to job fairs hosted by
a corporate licensee. We would credit
individual employment units with
cohosting the job fair only to the extent
that personnel from the unit were
involved in planning and implementing
the job fair. Employment units of the
licensee could be credited with
attendance at the job fair, but only if
personnel from the employment unit
with substantial responsibility in
making hiring decisions at the unit in
fact participated in the job fair.
Although the corporate headquarters
can assist in the implementation of
menu options, personnel from the
respective employment units must also
be involved in implementation should
they seek credit for participation.

70. The EEO rules adopted by the
R&0 under Option A required
broadcasters and MVPDs to engage in
activities selected from a broad menu of
options, such as job fairs, community

events relating to broadcast
employment, internship programs,
scholarships, and similar activities.
These Prong 3 activities are designed to
go beyond the normal recruitment
activities directed at filling particular
vacancies in order to encourage
outreach to persons who may not be
aware of the opportunities available in
broadcasting or the MVPD industry or
have not yet acquired the experience to
compete for current vacancies.
Interested members of the community
will not only have access to information
concerning specific job vacancies, but
also will be encouraged to develop the
knowledge and skills to pursue them.
Prong 3 activities are intended as a
method to reach segments of the
community who might otherwise be
omitted, possibly inadvertently, from
vacancy-specific recruitment efforts.

71. Outreach Requirements of
Religious Broadcasters. In the NPRM,
we proposed to adopt a policy under
which religious broadcasters that
elected to apply a religious qualification
to all of their employees were not
required to comply with the broad
outreach recruitment requirement or the
menu options, but they must make
reasonable, good faith efforts to recruit
applicants, without regard to race, color,
national origin or gender, among those
who are qualified based on their
religious belief or affiliation. We adopt
that policy. This approach reflects our
judgment that the more specific
recruitment requirements described
above may not be suited to recruitment
that is limited to members of a certain
religious faith. This requirement will
also apply to religious broadcasters that
elect to establish a religious
qualification for some, but not all, of
their positions, with respect to those
positions that are subject to the religious
qualification. Such religious
broadcasters, with respect to other
positions not subject to a religious
qualification, must comply with prongs
one and two. A religious broadcaster
that treats five or more its full-time
positions as non-religious are required
to comply with the prong three menu
options because, in regard to those
positions, the station is in a comparable
position to stations that have five or
more full-time employees and none
subject to a religious qualification. A
religious broadcaster electing to treat
none of its positions as subject to a
religious qualification would be
required to comply with all three
prongs. Once an entity establishes its
qualifications as a religious broadcaster,
it has the discretion to define the
religious qualification it seeks to

establish. Thus, it may define the
qualification generally as encompassing
an entire denomination; more
specifically as encompassing only
persons who share a particular doctrinal
belief; or even more specifically as
encompassing only persons who are
members of a particular church or
religious organization. We do not intend
to inquire into a religious broadcaster’s
definition of its religious qualification.
All we require is that some effort be
made to notify persons who meet the
definition established by the religious
broadcaster itself as to the availability of
employment at the religious
broadcaster’s station.

72. Outreach Requirements for
International Stations. In the Recon, we
indicated that international broadcast
stations licensed pursuant to section 73,
Subpart F, § 73.701, et seq., would be
subject to our EEO requirements, except
for the public file requirement, given
that such stations are not required to
have a public file. We are continuing
this requirement in the new rules.

73. Recordkeeping. We will require
broadcasters to retain documentation
concerning their compliance with the
three recruitment prongs, as proposed in
the 2NPRM. This documentation must
be retained by the station, but will not
be routinely submitted to the
Commission. The data must be provided
to the Commission upon request in the
event of an investigation or audit. The
documentation includes: (1) Listings of
all full-time job vacancies filled by the
station employment unit, identified by
job title; (2) for each such vacancy, the
recruitment sources used to fill the
vacancy (including, if applicable,
organizations entitled to notification,
which should be separately identified),
identified by name, address, contact
person and telephone number; (3) dated
copies of all advertisements, bulletins,
letters, faxes, e-mails, or other
communications announcing vacancies;
and (4) documentation necessary to
demonstrate performance of the Prong 3
menu options, including sufficient
information to disclose fully the nature
of the initiative and the scope of the
station’s participation, including the
station personnel involved. This
documentation will allow us to verify
compliance with our rules; we find no
reason to believe that this minimal
record retention requirement imposes
an unreasonable burden on broadcasters
or MVPDs.

74. We also sought comments in the
2NPRM as to whether we should require
the retention of documentation
concerning the recruitment sources that
referred hires and interviewees.
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75. Our rule focuses on the process of
recruitment, not the results thereof. It is
nonetheless necessary to have some
means of assessing whether the process
has been conducted in good faith and
whether the process is working as
intended. We expect that broadcasters
and MVPDs will analyze the results of
their recruitment efforts to ensure that
they actually achieve broad outreach.
This requires knowledge of what
recruitment sources have been
productive in generating qualified
applicants. Records of the recruitment
sources of the most qualified
applicants—those interviewed or
hired—will be helpful in this regard. We
will accordingly require that
broadcasters and MVPDs maintain
records reflecting the referral sources of
interviewees and hires.

76. We will not require the retention
of records of the recruitment sources of
applicants. Data concerning the
recruitment sources of interviewees and
hires is sufficient for the limited
purpose of determining whether the
program is being conducted in good
faith and working as intended. Further,
although it is minimally burdensome to
ascertain the recruitment sources of
interviewees and hires because they are
readily available to provide this
information if it is not reflected in the
jobseeker’s application, tracking the
recruitment source of all applicants may
require additional efforts to collect this
information. This may place an
inordinate burden on broadcasters and
MVPDs, particularly in light of the fact
that information concerning applicants
in the aggregate does not necessarily
reflect sources of qualified applicants.

77. We will require that all records
documenting outreach efforts be
retained until the grant of the renewal
application covering the license term
during which the hire or activity occurs,
except that, if a licensee acquired a
station pursuant to an assignment or
transfer that required Commission
approval of FCC Form 314 or 315 during
the license term, it need not retain
records pertaining to the outreach
efforts of a prior licensee. In order to
minimize any burden associated with
this requirement, records may be
maintained in an electronic format, e.g.,
by scanning pertinent documents into a
computer format. Absent a showing of
extraordinary circumstances, we will
not credit claimed activities that cannot
be supported by records.

78. In the case of religious
broadcasters that apply a religious
qualification to some or all of their
hires, they need only retain, in the case
of hires subject to the qualification,
documentation as to the full-time

vacancies filled, the recruitment sources
used, the date each vacancy was filled,
and the recruitment sources of the hires.
This information is pertinent to
monitoring whether the broadcaster
made reasonable, good faith efforts to
recruit among persons who meet the
applicable religious qualification.

79. Public File. We will adopt the
requirement that broadcasters place in
their public file annually, on the
anniversary of the date they are due to
file their renewal applications, an EEO
public file report containing the
following information: (1) A list of all
full-time vacancies filled by the station
employment unit during the preceding
year, identified by job title; (2) for each
such vacancy, the recruitment source(s)
used to fill the specific vacancy
(including organizations entitled to
notification of vacancies pursuant to
Prong 2, which should be separately
identified), including the address,
contact person, and telephone number
of each source; (3) a list of the
recruitment sources that referred the
people hired for each full-time vacancy;
data reflecting the total number of
persons interviewed for full-time
vacancies during the preceding year
and, for each recruitment source used in
connection with any such vacancies, the
total number of interviewees referred by
that source; and (4) a list and brief
description of Prong 3 menu options
implemented during the preceding year.
Religious broadcasters with hires
subject to a religious qualification need
include, for full-time vacancies subject
to the qualification, only the
information called for in (1) and (2)
above, along with information
concerning the recruitment sources that
referred the persons hired.

80. Some broadcasters object that
documentation concerning a station’s
EEO efforts should not be made
available to the public. To the contrary,
as we indicated in the R&O, the public
has an important role in monitoring
broadcaster compliance with our EEO
rule. The EEO public file report is
designed to facilitate meaningful public
input. We recognize broadcaster
concerns that the availability of this
information could trigger unwarranted,
even frivolous, filings. The possibility of
abuses by some does not warrant
depriving the public of its right to
participate in the process of monitoring
and enforcing our EEO rule, which
directly impacts them.

81. We will also require that
broadcasters post the EEO public file
report on their web site, if they have
one. (Although the reports must be
retained in the public file until final
action has been taken on the station’s

next renewal application, all reports
need not be maintained on the station’s
Web site. The requirement to post a
station’s EEO public file report on its
Web site extends only to the current
report. Also, we require only that the
information contained in the EEO
public file report be placed on the Web
site. A scanned copy of the actual paper
report contained in the public file need
not be placed on the Web site; any
legible format may be used.) The
purpose of this requirement is to
facilitate access by persons within the
service area. We do not believe that our
requirement to place EEO public file
report information on a station’s Web
site is unreasonable or overly
burdensome.

82. Broadcasters are free to use any
format in their public file report to
avoid unnecessary duplication as long
as the report clearly provides the
information requested. For instance, if a
broadcaster used the same recruitment
sources for all its vacancies, it may
maintain a single list of those sources,
indicating that they were used for all
vacancies. If a broadcaster used different
sources for different vacancies, it may
maintain a master list of all its sources
and use a cross-reference system to
show which sources were used for
which vacancies.

83. The EEO public file report need
not be routinely submitted to the
Commission, except in two instances.
The EEO public file reports covering the
two-year period preceding the filing of
a renewal application must be
submitted with that application as an
attachment to Form 396, and will be one
basis for our review of the broadcaster’s
compliance at renewal time. Also, for
stations subject to mid-term reviews, the
EEO public file reports for the two-year
period preceding the mid-term review
must be filed with the Commission and
will be one basis for mid-term reviews.
Renewal and mid-term review
procedures are discussed in greater
detail.

84. Because the filing dates for the
EEO public file reports are tied to the
date of filing of renewal applications,
the due dates will apply to a given
station regardless of when the licensee
acquired the station. Consequently, if
there is a substantial change of
ownership requiring approval pursuant
to FCC Form 314 or FCC Form 315
during the one-year period covered by
an EEO public file report, the new
licensee must place the report in the
public file by the due date. The
information contained in the report
would encompass only EEO efforts
undertaken by the new licensee.
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85. The EEO public file report will be
filed for station employment units,
rather than only for individual stations.
A “‘station employment unit” will be
defined, as it was under our former rule,
as including a station or group of
commonly owned stations in the same
market that shared at least one
employee. We will leave the definition
of the ““market” to each licensee’s good
faith discretion. In making this
determination a licensee should assess
the technical coverage of its station(s);
its marketing, promotional, and
advertising practices; the pertinent
market definitions adopted by public
agencies or commercial services, such as
Nielsen and Arbitron; and requests for
notices of job vacancies from locally-
based community groups. We expect a
licensee to be able to provide a
reasonable explanation for its
determination should it become an
issue. Finally, stations in the same
market should be considered part of the
same employment unit even if the
licenses are held by different business
entities that are commonly owned or
controlled. We would view licensees as
commonly owned for the purpose of the
EEO rule if 50 percent or more of the
voting control of the licensees is held by
the same persons or entities.

86. If a station is subject to a time
brokerage agreement, the licensee’s EEO
public file report should include data
concerning only its own recruitment
efforts for full-time positions and not
the efforts of the broker. If a licensee is
a broker of another station or stations in
the same market as an employment unit
including a station or stations of which
it is the licensee, the licensee’s EEO
public file report should include data
concerning its EEO efforts at both the
owned and brokered stations. If a
licensee-broker does not own a station
in the same market as the brokered
station, then it shall include information
concerning its EEO efforts at the
brokered station in the EEO public file
report for its own station that is
geographically closest to the brokered
station. The same policy will apply to
EEO forms filed at mid-term (where
applicable) (Form 397) and at renewal
(Form 396), discussed. Non-licensee
brokers are not required to file EEO
public file reports because they are not
licensees. If a broker is controlled
directly or indirectly by a licensee or
licensees, it should be considered a
licensee-broker.

87. We recognize that there may be
some employment units that are located
in markets that include stations licensed
to communities in more than one state
that are in different renewal groups. As
a result, the date of the last renewal

application filing differs for some
stations in the same employment unit,
so that there could arguably be two
dates governing the placing of the EEO
public file report in the public file
because that date is based on the
anniversary of the filing of the last
renewal application. The same problem
arises with respect to the filing of mid-
term reports (FCC Form 397), discussed.
It is not our intent that employment
units comply with these requirements
more than once merely because they
include stations in more than one
renewal group. We will generally expect
employment units in this situation to
proceed in accordance with the
schedule for only one of the renewal
groups included in their unit. There
may be rare instances involving
television stations when it will be
necessary for us to request a
supplemental filing in order to comply
with the statutory requirement that we
conduct mid-term reviews of television
licensees’ EEO compliance.

88. An employment unit consisting of
stations in more than one renewal group
may select the renewal group that it will
use for the purpose of determining the
filing dates for its annual public file
reports and its mid-term report, where
applicable, in accordance with the
following criteria. If the employment
unit includes a television station, the
dates for the television station should
ordinarily govern, in order to
accommodate the statutory requirement
for mid-term review of television
licensees’ EEO compliance. Apart from
this situation, the renewal group that
will determine the employment unit’s
EEO filing schedule should be selected
so as to minimize the time between the
date for placing the EEO public file
report in the public file and the date for
the filing of renewal applications for
stations located in renewal groups that
have different renewal filing dates than
the renewal group used to determine the
employment unit’s EEO filing schedule.

89. There may also be circumstances
in which an employment unit consists
of television and radio stations that are
part of the same renewal group, except
that the renewal schedule for radio is
one year earlier than the schedule for
television. In these circumstances, the
filing schedule for television stations
should be used for purposes of filing the
mid-term report (FCC Form 397) for the
employment unit, if it is subject to the
requirement to file a mid-term report.
This report would cover all stations in
the employment unit. Thus, there would
be no need to file a separate mid-term
report for the radio station(s). Because
the date for placing the annual public
file report in the public file is the same

for both radio and television, the most
recent public file report should be
submitted with the renewal applications
for both television and radio stations in
the employment unit.

90. Renewal applications must still be
filed separately for each station in
accordance with the regular schedule
for the station’s renewal group. FCC
Form 396, the EEO form submitted with
the renewal application, discussed
below, requires that the licensee attach
the EEO public file report that is
ordinarily placed in the public file
simultaneously with the filing of the
renewal application, as well as the
report for the prior year. When a station
is part of an employment unit that is
using the EEO filing schedule for
another renewal group, the station
should submit with its FCC Form 396
the most recent EEO public file report
prepared for the employment unit. If the
licensee feels that the most recent EEO
public file report does not accurately
reflect the employment unit’s EEO
program as of the date of the filing of the
renewal application, it should disclose
any pertinent facts as part of the
narrative statement also required by the
FCC Form 396.

91. Low power television (LPTV)
stations are subject to the broadcast EEO
rule by virtue of a cross-reference
contained in § 74.780 of the
Commission’s Rules. (Licensees of low
power FM (LPFM) stations are subject to
the Commission’s prohibition against
employment discrimination. See 47 CFR
73.881. LPFM licensees are not required
to comply with any EEO program
requirements. As we stated in the LPFM
R&O, “[blecause we anticipate that the
vast majority of this class of licensees
will employ very few (if any) full-time,
paid employees, we do not intend to
require LPFM licensees to comply with
any EEO program requirements we
adopt in our rulemaking proceeding.”)
LPTYV stations are not required to
maintain a public file. As indicated in
the Recon, we will not expect them to
prepare an EEO public file report,
although LPTV stations with five or
more full-time employees must comply
with the recordkeeping requirements.
Class A television stations are subject to
the requirement to maintain a public file
and are fully subject to the EEO rule,
including the requirement to prepare an
EEO public file report.

92. Enforcement. We will adopt the
enforcement process proposed in the
2NPRM, which is similar to that
adopted in the R&O, except that we are
eliminating the requirement that
broadcasters certify compliance with the
EEO rule in the second and sixth years
of their license term. We will conduct
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mid-term review of television stations
with five or more full-time employees
and radio stations with more than ten
full-time employees, using FCC Form
397. We treat television stations
differently from radio stations because
of the requirements of section 334 of the
Communications Act which does not
permit us to exempt television stations
with five to ten full-time employees
from the mid-term requirement.

93. We will also monitor EEO
compliance through random audits and
targeted investigations resulting from
information received as to possible
violations. Each year we will select for
audit approximately five percent of all
licensees in the radio and television
services, ensuring that, even though the
number of radio licensees is
significantly larger than television
licensees, both services are represented
in the audit process. Initially, the
inquiry may request the contents of the
station’s public file. Further inquiry or
inquiries may be conducted requesting
additional documentation of
recruitment efforts that is not in the
public file. Based on the circumstances
of the case, the inquiry could potentially
include, but not be limited to, (1) A
request for data covering any period of
the license term; and (2) interviews of
witnesses, including any complainant
and present or former station
employees.

94. Licensees will be subject to a
variety of sanctions and remedies for
EEO rule violations or deficiencies.
Some examples of violations or
deficiencies might include: engaging in
employment discrimination in hiring or
promotions; failure to file a mid-term
review when due; failure to file an EEO
public file report when due; failure to
file Form 396 when due;
misrepresentation of outreach efforts or
other information; non-responsiveness
or evasion in responding to a written
Commission inquiry; failure to recruit
for all vacancies absent exigent
circumstances; failure to widely
disseminate information concerning
vacancies for full-time positions; failure
to analyze routinely the adequacy of the
various program elements in achieving
broad outreach to all segments of the
community; failure to undertake the
required Prong 3 menu options; and
failure to notify organizations that
request vacancy notices. Also, it may
constitute a violation of the EEO rule if,
based on all of the evidence, we
determine that a licensee has attempted
to evade our requirements through
token or sham efforts.

95. We take the EEO rules and
obligations we establish here very
seriously, and fully expect broadcasters

and MVPDs to do the same. We remind
licensees that it is as true today as it was
20 years ago that a “documented pattern
of intentional discrimination would put
seriously into question a licensee’s
character qualification to remain a
licensee.” We intend to carefully
monitor compliance with our EEO rules.
Sanctions and remedies that may be
issued by the Commission for
deficiencies in licensees’ EEO
compliance include admonishments,
reporting conditions, forfeitures, short
term renewal of license, or designation
for hearing for possible revocation of
license or denial of renewal. The
appropriate sanction or remedy will be
determined on a case-by-case basis.
Sanctions will be greater in cases
involving recidivism, continuous EEO
non-compliance, or intentional
discrimination. In particular, if
sufficiently egregious violations are
found, we will not hesitate to designate
for hearing.

96. We will also be taking steps to
ensure that broadcasters, MVPDs, and
the public are aware of and able to
comply with the EEO rules and policies.
First, we will continue to maintain an
EEO page on the Commission’s Web
site. In addition, our Consumer &
Governmental Affairs Bureau (CGB) will
provide information to the public on the
new rules adopted by the Commission.
CGB will make a factsheet on the rules
available to the public through our
consumer centers and our Web site.
Commission staff will continue to
participate in conferences held
throughout the country that deal with
broadcast and MVPD EEO issues.
Finally, as always, our EEO staff is
available to answer more specific
questions and provide informal
guidance regarding the rules. We
encourage the industry and the public to
take advantage of these resources.

97. Forms Relating to EEO
Compliance. We readopt the forms
adopted in the R&O, incorporating the
changes discussed above. Primarily, we
eliminate the portion of the forms that
provided for an election between Option
A and Option B because our present
rule does not provide for an election.
We also will not reissue the Initial
Election Statement, which required a
licensee to choose between Option A
and Option B. We are addressing here
only forms relating to our EEO outreach
requirements. As indicated, FCC Form
395-B, the Annual Employment Report,
which is being deferred, is unrelated to
the implementation and enforcement of
our EEO program.

98. We readopt, with modifications,
FCC Form 396, which is filed by
broadcasters as part of their renewal

applications. We will delete the Option
A/Option B election. The form as
adopted by the R&O also required the
broadcaster to certify that it complied
with the EEO rule during the two-year
period preceding the filing of the report;
to attach a copy of its EEO public file
for the preceding year; and to provide a
narrative statement demonstrating how
the station achieved broad outreach
during the preceding two years. The
licensee must still certify to the
accuracy of the forms it submits to the
Commission; it just need not draw a
legal conclusion as to whether the facts
it submits demonstrate compliance with
our rules. We will modify the form to
eliminate the certification requirement.
We will require the submission of the
EEO public file report due at the time
of the filing of the Form 396 along with
the form filed one year before that. This
is because we allow two years for the
performance of the Prong 3 menu
options. We recognize that in some
instances a station may have been sold
during the prior two years. In that case,
the licensee at the time of renewal need
only submit EEO public file reports
relating to its own operation of the
station.

99. The version of Form 396 adopted
by the R&°O included the following
question: “Have any complaints been
filed before any body having competent
jurisdiction under federal, state,
territorial or local law, alleging unlawful
discrimination in the employment
practices of the station(s)?”’ In the
2NPRM, we stated that the form
required the reporting of “pending”
discrimination complaints. We did not
clarify the period of time to which the
word “pending” referred, e.g., pending
at any time during the most recent
license term or pending at the time a
renewal application is filed. We will
require the reporting of all complaints
filed during the most recent license
term, consistent with our past practice.
This will avoid unnecessary litigation
and involves little additional burden.
Form 396 requests information
concerning the disposition or current
status of the complaint, and the
Commission will consider complaints
only to the extent they are deemed
relevant.

100. FCC Form 396—A is to be used
for applications for the construction of
a new broadcast station or for the sale
of an existing broadcast station. We will
readopt this form but delete references
to the Option A/Option B election.

101. We adopted in the R&O FCC
Form 397, “Broadcast Statement of
Compliance,” which was to be
submitted in the second, fourth, and
sixth years of the license term for the
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purpose of certifying whether the
licensee’s station employment unit
complied with the EEO rule during the
preceding two years. In the 2NPRM, we
proposed to use the Form 397 only for
the purpose of filing mid-term reviews,
renaming it the “Broadcast Mid-term
Report.” We will adopt this proposal.
Form 397 will be filed by licensees
subject to mid-term review. We will
modify Form 397 to eliminate the
reference to an election. In addition,
consistent with our discussion
concerning Form 396, we will eliminate
the compliance certification
requirement and instead require
submission of EEO public file reports
for the two years preceding the filing
(unless the earlier report does not
pertain to the current licensee because
of a sale). Two groups of television
stations would be required by our new
rules to file mid-term reports in 2003:
New Jersey and New York filings would
be due by February 1, 2003, and
Delaware and Pennsylvania filings
would be due by April 1, 2003. Because
of the extremely short time between the
anticipated effective date of the rules
and the filing dates, we will not require
stations in these groups to file mid-term
reports in 2003.

102. Provisions for Small Stations and
Small Markets. The rule adopted by the
R&O exempted from the outreach
provisions (but not the
nondiscrimination provisions) station
employment units that had fewer than
five full-time (30 hours per week or
more) employees. As noted, a “station
employment unit” referred to a station
or group of commonly owned stations in
the same market that shared at least one
employee. We will include this
exemption in our new rule. We also
provided in the R&O that station
employment units with five to ten full-
time employees would be required to
perform only two, rather than four,
Prong 3 menu options every two years.
We will incorporate this requirement in
our new rule. In addition, we will
extend it to certain small market
stations. We further provided in the
R&O that radio station employment
units with five to ten full-time
employees would be exempt from the
mid-term review requirement. We did
not extend this relief to television
stations because of the requirements of
section 334 of the Communications Act.
We will include this exemption for
radio in our new rule.

103. In the 2NPRM, we asked whether
we should expand the exemption for
small stations to include employment
units with ten or fewer employees. We
also asked whether we should modify
the requirement that stations with more

than 10 full-time employees complete
four menu options every two years.
Smaller stations with five to 10 or fewer
full-time employees are required to
complete two menu options every two
years. We further asked whether we
should treat all stations with five or
more full-time employees that are
located in smaller markets like smaller
stations. Having reviewed the record,
we find no basis for increasing the
pertinent exemptions, except that we
find some modification warranted with
respect to the menu option requirements
applicable to stations in smaller
markets.

104. With one exception, we find no
basis in the record to provide additional
exemptions from our rule beyond those
referenced. First, we reject as
unsupported in the record any
suggestion that the rule we adopt today
imposes unreasonable burdens on small
broadcasters. As a general matter, the
rule imposes minimal burdens. In
addition, small broadcasters are
permitted to perform fewer menu
options, and most likely will have fewer
hires, resulting in fewer records to keep
and fewer job vacancies requiring
recruitment under the rule. Further, as
we found in the R&O, small stations
provide entry-level opportunities in the
broadcast industries and make up
approximately s of the broadcast
industry. If we were to exempt such a
large number of stations from the EEO
rule—stations that may provide entry
level opportunities for people new to
broadcasting—we would undermine the
central purpose of our EEO rule. We
decline to do so.

105. We find that it would be
appropriate, to modify our Prong 3
menu option requirement for stations in
smaller markets. We recognize that
smaller markets may not have the
resources in the community to support
some of the activities contemplated in
Prong 3. We did not address this
problem in the R&'O because small
market stations that found the menu
option requirement burdensome could
elect to proceed under Option B. That
alternative will not be available under
our new rule. We will accordingly
provide that small market stations will
be required to perform only two, rather
than four, menu options during a two
year period.

106. We will define the scope of this
exemption as extending to any station
employment unit consisting solely of a
station or stations licensed to a
community that is located in a county
that is outside of all metropolitan areas,
as defined by OMB, or is located in a
metropolitan area that has a population
of fewer than 250,000 persons. This will

operate to reduce requirements for
stations in most markets below the 100
largest markets using definitional
criteria that are readily ascertainable
from government sources. (The most
recent OMB definition of metropolitan
areas is contained in OMB Bulletin No.
99-04 (June 30, 1999). See http://
www.whitehouse.gov/omb/inforeg/msa-
bull99-04.html. Metropolitan areas with
a population of fewer than 250,000 are
defined as Level C and D MSAs or
primary MSAs (PMSAs). OMB Bulletin
No. 99-04 may be used initially to
define areas subject to this provision.
OMB has adopted new metropolitan
area standards and will announce
definitions of areas based on the new
standards and Census 2000 data in
2003. Standards for Defining
Metropolitan and Micropolitan
Statistical Areas, (65 FR 82228,
December 27, 2000).)

107. In the Recon, we adopted a
policy pursuant to which an owner who
has a controlling interest (50 percent or
greater voting control) in a licensee
would not be considered a station
employee for purposes of the EEO rule,
even if he or she worked at the station.
We concluded that such an owner’s
employment at the station would be
more an incident of ownership rather
than a normal employment relationship
because the owner could not be in any
normal sense hired or fired. We
declined to extend this policy to lesser
ownership interests because the
circumstances pertaining to their
employment might vary widely and we
could not assume that the employment
was primarily an incident of ownership.
Fletcher, Heald & Hildreth, P.L.C.
(“FHH”’), on behalf of its clients, filed a
petition for reconsideration, urging that
owners with 20 percent or greater
interests should not be treated as
“employees” for purposes of the EEO
rule. We will not consider owners
holding a 20 percent or greater voting
interest in a licensee as station
“employees” for EEO purposes. This
will be subject to the proviso, however,
that no single owner has positive
control (greater than 50 percent voting
control) of the licensee. In that
circumstance, the principal enjoying
positive control would be in a position
to determine whether other stockholders
could be employed at the station, and
only he or she could properly claim
employment as an incident of
ownership. Absent that circumstance, it
is reasonable to believe that a 20 percent
or greater owner’s employment position
is an incident of ownership. Someone
who owns a 20 percent interest in a
licensee company is not truly an
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employee of the licensee, holding a
position that would be subject to
recruitment, and thus should be
permitted to work at the station without
first requiring outside recruitment. FHH
suggests that we should, as a safeguard,
require that the owners have made a
capital contribution. We do not find this
necessary. Legitimate ownership
interests may exist that do not involve

a capital contribution. In the event of
alleged abuse of this exception, we will
consider all relevant factors, including
the extent of an asserted owner’s capital
contribution to determine the legitimacy
of a claimed ownership interest.

3. MVPD EEO Program Requirements
a. Rules and Policies

108. We will adopt substantially the
same outreach program, recordkeeping
and reporting requirements for MVPDs,
as we have for broadcasters. The only
distinctions will arise in light of the
specific requirements imposed by
section 634 of the Communications Act.
We monitor the EEO programs pursuant
to annual reports which have contained
employment and program data, as
required by statute. We will be creating
a new form that will contain only
program data. As mentioned, we are
deferring consideration of a new form
for MVPDs that requires employment
data. Because our review of MVPD EEO
compliance is an annual review
pursuant to section 634, we define the
Prong 3 menu options requirement for
MVPDs in terms of performing two
initiatives annually for those with more
than ten full-time employees or one
initiative annually for those with six to
ten full-time employees. With respect to
the definition of “community” for the
purpose of determining broad outreach,
we are leaving the definition of
“community” for this purpose to the
reasonable good faith discretion of the
entity concerned. We will apply the
same policy to MVPDs. MVPDs should
use pertinent criteria, including the
location of the system, pertinent market
definitions adopted by public agencies
or commercial services, and requests for
notices of job vacancies from locally-
based community groups. They should
also consider what areas actually
produce job applicants. MVPDs should
engage in broad outreach throughout the
entire local community from which they
can reasonably expect to elicit
applicants, whether or not that
community is defined by its franchise
area.

109. MVPD compliance with the EEO
requirements is monitored pursuant to
annual reports filed by MVPDs: FCC
Form 395-A (for cable operators) and

FCC Form 395-M (for other MVPDs).
The only substantive modification
required by the new rules adopted today
is the elimination of the Option A/
Option B election. In addition, we will
combine these forms. The two forms are
virtually identical except for a section in
the Form 395—A requiring cable
operators to list the communities in
which they operate. In view of the
similarity of the two forms, we do not
find any necessity for having separate
forms for cable operators and other
MVPDs. Both forms request information
concerning the entity’s EEO outreach
program. In addition, both forms request
information as to the gender and racial/
ethnic composition of the entity’s
workforce, analogous to the broadcast
Form 395-B. As in the broadcast
context, the data concerning the entity’s
workforce is no longer pertinent to the
administration of our EEO outreach
requirements. We will adopt at this time
a