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and regional interests forming an RTO 
are required to consult with the states 
about the appropriate role for states and 
about the organizational form of the 
RTO. Although there were calls for the 
Commission to establish some form of 
regional regulation in Order No. 2000, 
the Commission decided, given the 
diversity of regional state interests and 
state laws, as well as differences in the 
organizational forms that RTOs may 
adopt, to decline to reach generic 
conclusions about states’ roles. The 
Commission invited states to participate 
collaboratively with the FERC in 
fostering RTO formation. 

Wholesale Market Platform. The Final 
Rule would retain the requirement for 
an important role for states in RTO or 
ISO formation. In addition, each RTO or 
ISO would be required to provide a 
forum for the participation of state 
representatives in its decision making 
process. The structure and functions of 
these groups will be determined by the 
states within the region. Each regional 
state committee will also decide how it 
will reach decisions, e.g., unanimous 
support or simple majority. State 
commissions working with existing 
RTOs and ISOs have developed 
procedures that provide examples that 
could be used in other regions. In the 
Midwest, state commissions have 
proposed the establishment of a flexible 
regional organization, a ‘‘Midwest 
Multi-State Committee,’’ that would 
provide coordinated action on matters 
that are subject to state jurisdiction as 
well as issues that relate to wholesale 
power markets and interstate 
transmission. In the mid-Atlantic 
region, state commissions have a 
memorandum of understanding with the 
RTO. Other procedures could also be 
used. 

An RTO or ISO may propose to 
recover as part of its annual budget, the 
cost of reimbursing state officials’ 
reasonable expenses incurred by serving 
on the regional state committee. 

Each regional state committee would 
have the primary responsibility for 
determining the regional proposals for 
cost responsibility and the transition 
process listed below. The RTO or ISO 
will provide the regional state 
committee with technical assistance. If 
the regional state committee reaches a 
decision on the methodology that would 
be used, the RTO or ISO would file this 
methodology pursuant to section 205 of 
the FPA. If the regional state committee 
is unable to reach a decision, the RTO 
or ISO would file its own proposal 
pursuant to section 205 of the FPA. 

• Whether, and to what extent, 
participant funding would be used 
within the region for transmission 

enhancements. This would include 
whether participant funding would be 
used on a transitional basis before the 
RTO or ISO assumes operational control 
of the transmission facilities. 

• Whether license plate or postage 
stamp rates will be used for the access 
charge paid by load in the region. 

• Where an RTO or ISO uses 
locational pricing, whether the region 
will allocate FTRs directly to customers 
or whether FTRs will be auctioned and 
the revenues from those auctions 
(Auction Revenue Rights or ARRs) 
allocated directly to customers. 

• The transition process that will be 
used in the region to ensure that each 
existing firm customer receives FTRs or 
ARRs, based on the regional choice, 
equivalent to the customer’s existing 
firm rights. This includes whether any 
revenue shortfalls would be recovered 
through an uplift charge that applies to 
all customers in the region or over a 
narrower class of customers, e.g., only to 
customers in certain zones within the 
region. 

Each regional state committee would 
determine the extent to which states 
within the region need to coordinate or 
have a consistent approach for certain 
planning issues that can affect cost 
responsibility among transmission 
owners and other load serving entities 
within the region. The RTO or ISO will 
provide the regional state committee 
with technical assistance. These 
include: 

• Whether transmission upgrades for 
remote resources will be included in the 
regional transmission planning process. 

• The role of transmission owners in 
proposing transmission upgrades. 

• The role of generation, 
transmission, energy efficiency, and 
demand response in resource adequacy. 

Each regional state committee will 
also be responsible for determining the 
resource adequacy approach that will be 
used across the entire region. 

2. Resource Adequacy 

Order No. 2000. Order No. 2000 has 
no provision for generation or demand 
response resource adequacy. 

Wholesale Market Platform. Having 
sufficient available resources 
(generation, transmission, energy 
efficiency, demand response) is central 
to ensuring that wholesale power prices 
are just and reasonable and that service 
is reliable. The Final Rule will not 
require a uniform approach to resource 
adequacy. Rather, each regional state 
committee will be asked to determine 
the approach for resource adequacy 
across the entire region. The region may 
choose to use resource adequacy 
measures that are enforced by state 

regulation of utilities, enforced through 
the RTO or ISO tariff, e.g., a capacity 
market, or other measures. The Final 
Rule will not set a minimum reserve 
margin. 

The resource adequacy measures 
adopted by the region must work 
together with the region’s market power 
mitigation measures to ensure that there 
are appropriate incentives to invest in 
sufficient infrastructure to maintain 
reliable and reasonably priced service to 
customers in the region. 

3. Liability 

The Final Rule would include 
standardized tariff provisions that limit 
the liability of RTOs and ISOs and 
transmission owners that belong to 
RTOs and ISOs. The tariff would 
provide that they would not be liable for 
any damages arising out of ordinary 
negligence. In instances of gross 
negligence, the RTO or ISO or the 
transmission owners that belong to 
RTOs or ISOs would only be liable for 
direct damages, and not for 
consequential or indirect damages. The 
same protections would also apply to 
generators when they are implementing 
the directives of the RTO or ISO. Courts 
will determine whether an action is 
negligent or grossly negligent. 

4. Cyber Security 

The Commission will adopt the North 
American Electric Reliability Council 
(NERC) standards on cyber security.

[FR Doc. 03–11357 Filed 5–7–03; 8:45 am] 
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Sale by Federal Departments or 
Agencies of Chemicals Which Could 
Be Used in the Illicit Manufacture of 
Controlled Substances

AGENCY: Drug Enforcement 
Administration (DEA), Justice.
ACTION: Notice of proposed rulemaking.

SUMMARY: DEA is proposing to conform 
its regulations to provisions of the 
National Defense Authorization Act. 
This Act provides that a Federal 
department or agency may not sell from 
its stocks any chemical which could be 
used in the manufacture of a controlled 
substance unless the Administrator of 
DEA certifies in writing that there is no 
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reasonable cause to believe that such a 
sale would result in the illegal 
manufacture of a controlled substance. 
This rulemaking codifies current 
practice established pursuant to 
statutory authority by which Federal 
agencies provide DEA with the 
opportunity to ensure that the sale of 
chemicals by them will not result in the 
illegal manufacture of controlled 
substances.
DATES: Written comments must be 
submitted on or before July 7, 2003.
ADDRESSES: Comments should be 
submitted to the Deputy Administrator, 
Drug Enforcement Administration, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative/CCR.
FOR FURTHER INFORMATION CONTACT: 
Patricia M. Good, Chief, Liaison and 
Policy Section, Office of Diversion 
Control, Drug Enforcement 
Administration, Washington, DC 20537, 
Telephone: (202) 307–7297.
SUPPLEMENTARY INFORMATION:

What Does the National Defense 
Authorization Act Require Federal 
Agencies To Do Before They May Sell 
Certain Chemicals? 

Section 520 of the National Defense 
Authorization Act (Pub. L. 104–201) 
amended the Controlled Substances Act 
(CSA) to prohibit a Federal department 
or agency from selling from its stocks 
any chemical which, as determined by 
the Administrator of DEA, could be 
used in the manufacture of a controlled 
substance. However, the CSA as 
amended permits sales of such 
chemicals if the Administrator of DEA 
certifies in writing to the head of the 
selling Federal department or agency 
that there is no reasonable cause to 
believe that the sale of the chemical 
would result in the illegal manufacture 
of a controlled substance (21 U.S.C. 
890). 

Why Is DEA Taking This Action? 
Since enactment of the National 

Defense Authorization Act in July 1996, 
DEA has worked with Federal 
departments and agencies to ensure 
compliance. Now, DEA plans to codify 
in its regulations the current practice 
that has been established pursuant to 
this statutory authority and the 
experience that DEA has gained from 
implementing these provisions. 

How Does This Regulation Impact 
Federal Departments or Agencies? 

This rule simply requires that the 
Federal department or agency notify 
DEA of the names of prospective 
bidders and end-users prior to the sale 
of chemicals which could be used in the 

manufacture of controlled substances. 
This notification will allow DEA to 
identify whether there is reasonable 
cause to believe that the sale of a 
specific chemical to a specific bidder or 
end-user would result in the illegal 
manufacture of a controlled substance. 
DEA will work with Federal 
departments and agencies to determine 
which chemicals could be used in the 
illicit manufacture of a controlled 
substance. To date, DEA has been 
contacted by only one Federal 
department or agency conducting sales 
of chemicals falling under the 
provisions of the Act, the Department of 
Defense (DOD). DEA has received the 
names of approximately fifty bidders 
and end-users from DOD and found, in 
every case, that there was no reasonable 
cause to believe that the sale of the 
specific chemical to the specific bidder 
and end-user would result in the illegal 
manufacture of a controlled substance. 
Therefore, DEA has certified each 
bidder and end-user whose name has 
been submitted by DOD to DEA. 

What Chemicals Are Affected By These 
Implementing Regulations? 

These implementing regulations affect 
any chemical which DEA determines 
could be used in the illicit manufacture 
of a controlled substance. Chemicals 
that can be used in the manufacture of 
a controlled substance include, but are 
not limited to, all List I and List II 
chemicals as provided in 21 CFR 
1310.02. Further, any chemicals 
mentioned in the DEA ‘‘Special 
Surveillance List of Chemicals, 
Products, Materials and Equipment 
Used in the Clandestine Production of 
Controlled Substances or Listed 
Chemicals’’ published, and updated 
from time to time, in the Federal 
Register (64 FR 25910, May 13, 1999; 
corrected at 64 FR 50541, Sept. 17, 
1999) are affected by these regulations. 
Finally, any chemical which is neither 
a listed chemical nor is listed in the 
special surveillance list but which could 
be used in the illicit manufacture of a 
controlled substance is affected by these 
implementing regulations. Such 
chemicals could include, but are not 
limited to, those chemicals used in the 
direct illegal manufacture of a 
controlled substance, those chemicals 
used as cutting agents, and those 
chemicals used to process the controlled 
substance into a dosage form. DEA 
strongly recommends that any Federal 
department or agency considering the 
sale of any chemical from its stocks 
contact DEA to determine whether such 
chemical could be used in the illicit 
manufacture of a controlled substance 

as far in advance of the sale of such 
chemical as possible. 

What Do These Implementing 
Regulations Require? 

DEA is proposing that a Federal 
department or agency notify the 
Administrator of DEA in writing at least 
15 calendar days in advance of a 
proposed sale of chemicals covered by 
the Act. However, DEA strongly 
encourages Federal departments or 
agencies to notify it further in advance 
if possible. 

By this rule, DEA is proposing that 
the written notification be submitted on 
official agency letterhead to the Drug 
Enforcement Administration, Office of 
Diversion Control, Domestic Chemical 
Control Unit (ODID) Washington, DC 
20537 and include: (1) The name and 
amount of the chemical to be sold; (2) 
the name and address of the prospective 
bidder(s); (3) the name and address of 
the potential end-user(s), in cases where 
a sale is being brokered; (4) point(s) of 
contact for the prospective bidder and 
end-user; and (5) the end use of the 
chemical.

Within 15 calendar days from the date 
the written notification is received, DEA 
will respond in writing to the Federal 
department or agency certifying that 
there is, or is not, reasonable cause to 
believe that the sale of the specific 
chemical to the specific bidder and end-
user would result in the illegal 
manufacture of a controlled substance. 
The certification that there is no 
reasonable cause to believe that the sale 
of the specific chemical to the specific 
bidder and end-user would result in the 
illegal manufacture of a controlled 
substance will apply to future sales to 
the same prospective bidder and end-
user for the same chemical for one 
calendar year unless DEA notifies the 
agency to the contrary in writing. 

What Factors Will DEA Consider in 
Certifying a Bidder or End-User? 

In determining whether there is 
reasonable cause to believe that the sale 
of a specific chemical to a specific 
bidder or end-user would result in the 
illegal manufacture of a controlled 
substance, the Administrator will 
consider the following factors: (1) The 
prospective bidder’s and end-user’s past 
experience in the maintenance of 
effective controls against diversion of 
particular chemicals into other than 
legitimate medical, scientific, and 
industrial channels; (2) the prospective 
bidder’s and end-user’s compliance 
with applicable state and local law; (3) 
the prior conviction record of the 
prospective bidder and end-user relating 
to controlled substances or to chemicals 
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controlled under Federal or state laws; 
and (4) such other factors as may be 
relevant to and consistent with the 
public health and safety. 

What Recourse Is Available to a Bidder 
or End-user if DEA Refuses To Certify 
a Prospective Bidder or End-User or 
Withdraws an Existing Certification? 

If the Administrator determines there 
is reasonable cause to believe the sale of 
a specific chemical to a specific bidder 
or end-user would result in the illegal 
manufacture of a controlled substance 
and refuses to certify a prospective 
bidder or end-user, DEA will notify both 
the Federal department or agency and 
the prospective bidder and end-user in 
writing. The written notice to the 
prospective bidder and end-user will 
contain a statement of the legal and 
factual basis for certifying that there is 
reasonable cause to believe the sale of 
the specific chemical to that specific 
person would result in the illegal 
manufacture of a controlled substance. 
The prospective bidder and end-user 
may, within thirty calendar days of 
notification, submit written comments 
or objections to the Administrator, 
providing reasons and supporting 
documentation to contest the decision. 
The Administrator will take the written 
comments or objections under 
consideration and will either (1) provide 
a written statement that affirms the 
original decision is final and that 
provides reasons why the written 
comments or objections are overruled or 
are not considered; or (2) confirm the 
written response and certify the 
transaction, thereby reversing the 
original decision. 

If the Administrator determines that 
there is reasonable cause to believe that 
an existing certification must be 
withdrawn, DEA will notify both the 
Federal department or agency and the 
specific bidder and end-user in writing. 
The written notice to the specific bidder 
and end-user will contain a statement of 
the legal and factual basis for certifying 
that there is reasonable cause to believe 
the certification must be withdrawn. 
The bidder and end-user may, within 
thirty calendar days of notification, 
submit written comments or objections 
to the Administrator, providing reasons 
and supporting documentation to 
contest the decision. The Administrator 
will take the written comments or 
objections under consideration and will 
either (1) provide a written statement 
that affirms the original decision is final 
and that provides reasons why the 
written comments or objections are 
overruled or are not considered; or (2) 
confirm the written response and 

reinstate a certification, thereby 
reversing the original decision. 

Regulatory Certifications 

Regulatory Flexibility Act 
The Administrator hereby certifies 

that this rulemaking has been drafted in 
accordance with the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), has 
reviewed this regulation, and by 
approving it certifies that this regulation 
will not have a significant economic 
impact on a substantial number of small 
entities. The rule only affects Federal 
departments or agencies which plan to 
sell from their stocks chemicals which 
could be used in the manufacture of a 
controlled substance. The rule provides 
DEA with advance notice of the sale and 
the opportunity to prevent sales of 
chemicals which could result in the 
illicit manufacture of controlled 
substances. 

Executive Order 12866
The Administrator further certifies 

that this rulemaking has been drafted in 
accordance with the principles in 
Executive Order 12866, section 1(b). 
DEA has determined that this is not a 
significant rulemaking action. 
Therefore, this action has not been 
reviewed by the Office of Management 
and Budget. 

Executive Order 12988
This regulation meets the applicable 

standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988 Civil 
Justice Reform. 

Executive Order 13132
This rulemaking does not preempt or 

modify any provision of state law; nor 
does it impose enforcement 
responsibilities on any state; nor does it 
diminish the power of any state to 
enforce its own laws. Accordingly, this 
rulemaking does not have federalism 
implications warranting the application 
of Executive Order 13132. 

Unfunded Mandates Reform Act of 1995
This rule will not result in the 

expenditure by state, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year, and will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 

Small Business Regulatory Enforcement 
Fairness Act of 1996

This rule is not a major rule as 
defined by section 804 of the Small 
Business Regulatory Enforcement 

Fairness Act of 1996. This rule will not 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
companies to compete with foreign-
based companies in domestic and 
export markets.

List of Subjects in 21 CFR Part 1310
Drug traffic control, Exports, Imports, 

Reporting and recordkeeping 
requirements.

For the reasons set out above, 21 CFR 
Part 1310 is proposed to be amended as 
follows:

PART 1310—[AMENDED] 

1. The authority citation for Part 1310 
is proposed to be revised to read as 
follows:

Authority: 21 U.S.C. 802, 830, 871(b), 890.

2. Part 1310 is proposed to be 
amended by adding §1310.21 to read as 
follows:

§ 1310.21 Sale by Federal departments or 
agencies of chemicals which could be used 
to manufacture controlled substances. 

(a) A Federal department or agency 
may not sell from the stocks of the 
department or agency any chemical 
which, as determined by the 
Administrator of the Drug Enforcement 
Administration, could be used in the 
manufacture of a controlled substance, 
unless the Administrator certifies in 
writing to the head of the department or 
agency that there is no reasonable cause 
to believe that the sale of the specific 
chemical to a specific person would 
result in the illegal manufacture of a 
controlled substance. For purposes of 
this requirement, reasonable cause to 
believe means that the Administration 
has knowledge of facts which would 
cause a reasonable person to reasonably 
conclude that a chemical would be 
diverted to the illegal manufacture of a 
controlled substance. 

(b) A Federal department or agency 
must request certification by submitting 
a written request to the Administrator, 
Drug Enforcement Administration, 
Washington, DC 20537, Attention: 
Domestic Chemical Control Unit 
(ODID). A request for certification may 
be transmitted directly to the Drug 
Enforcement Administration, Domestic 
Chemical Control Unit through 
electronic facsimile media. A request for 
certification must be submitted no later 
than 15 calendar days before the 
proposed sale is to take place. In order 
to facilitate the sale of chemicals from 

VerDate Jan<31>2003 15:13 May 07, 2003 Jkt 200001 PO 00000 Frm 00023 Fmt 4702 Sfmt 4702 E:\FR\FM\08MYP1.SGM 08MYP1



24692 Federal Register / Vol. 68, No. 89 / Thursday, May 8, 2003 / Proposed Rules 

Federal departments’ or agencies’ 
stocks, Federal departments or agencies 
may wish to submit requests as far in 
advance of the 15 calendar days as 
possible. The written notification of the 
proposed sale must include:

(1) The name and amount of the 
chemical to be sold; 

(2) The name and address of the 
prospective bidder; 

(3) The name and address of the 
prospective end-user, in cases where a 
sale is being brokered; 

(4) Point(s) of contact for the 
prospective bidder and, where 
appropriate, prospective end-user; and 

(5) The end use of the chemical. 
(c) Within 15 calendar days of receipt 

of a request for certification, the 
Administrator will certify in writing to 
the head of the Federal department or 
agency that there is, or is not, reasonable 
cause to believe that the sale of the 
specific chemical to the specific bidder 
and end-user would result in the illegal 
manufacture of a controlled substance. 
In making this determination, the 
following factors must be considered: 

(1) Past experience of the prospective 
bidder or end-user in the maintenance 
of effective controls against diversion of 
listed chemicals into other than 
legitimate medical, scientific, and 
industrial channels; 

(2) Compliance of the prospective 
bidder or end-user with applicable state 
and local law; 

(3) Prior conviction record of the 
prospective bidder or end-user relating 
to listed chemicals or controlled 
substances under Federal or state laws; 
and 

(4) Such other factors as may be 
relevant to and consistent with the 
public health and safety. 

(d) If the Administrator certifies to the 
head of a Federal department or agency 
that there is no reasonable cause to 
believe that the sale of a specific 
chemical to a prospective bidder and 
end-user will result in the illegal 
manufacture of a controlled substance, 
that certification will be effective for 
one year from the date of issuance with 
respect to further sales of the same 
chemical to the same prospective bidder 
and end-user, unless the Administrator 
notifies the head of the Federal 
department or agency in writing that the 
certification is withdrawn. If the 
certification is withdrawn, DEA will 
also provide written notice to the bidder 
and end-user, which will contain a 
statement of the legal and factual basis 
for this determination. 

(e) If the Administrator determines 
there is reasonable cause to believe the 
sale of the specific chemical to a 
specific bidder and end-user would 

result in the illegal manufacture of a 
controlled substance, DEA will provide 
written notice to the head of a Federal 
department or agency refusing to certify 
the proposed sale under the authority of 
21 U.S.C. 890. DEA also will provide, 
within fifteen calendar days of receiving 
a request for certification from a Federal 
department or agency, the same written 
notice to the prospective bidder and 
end-user, and this notice also will 
contain a statement of the legal and 
factual basis for the refusal of 
certification. The prospective bidder 
and end-user may, within thirty 
calendar days of receipt of notification 
of the refusal, submit written comments 
or written objections to the 
Administrator’s refusal. At the same 
time, the prospective bidder and end-
user also may provide supporting 
documentation to contest the 
Administrator’s refusal. If such written 
comments or written objections raise 
issues regarding any finding of fact or 
conclusion of law upon which the 
refusal is based, the Administrator will 
reconsider the refusal of the proposed 
sale in light of the written comments or 
written objections filed. Thereafter, 
within a reasonable time, the 
Administrator will withdraw or affirm 
the original refusal of certification as he 
determines appropriate. The 
Administrator will provide written 
reasons for any affirmation of the 
original refusal. Such affirmation of the 
original refusal will constitute a final 
decision for purposes of judicial review 
under 21 U.S.C. 877. 

(f) If the Administrator determines 
there is reasonable cause to believe that 
an existing certification should be 
withdrawn, DEA will provide written 
notice to the head of a Federal 
department or agency of such 
withdrawal under the authority of 21 
U.S.C. 890. DEA also will provide, 
within fifteen calendar days of 
withdrawal of an existing certification, 
the same written notice to the bidder 
and end-user, and this notice also will 
contain a statement of the legal and 
factual basis for the withdrawal. The 
bidder and end-user may, within thirty 
calendar days of receipt of notification 
of the withdrawal of the existing 
certification, submit written comments 
or written objections to the 
Administrator’s withdrawal. At the 
same time, the bidder and end-user also 
may provide supporting documentation 
to contest the Administrator’s 
withdrawal. If such written comments 
or written objections raise issues 
regarding any finding of fact or 
conclusion of law upon which the 
withdrawal of the existing certification 

is based, the Administrator will 
reconsider the withdrawal of the 
existing certification in light of the 
written comments or written objections 
filed. Thereafter, within a reasonable 
time, the Administrator will withdraw 
or affirm the original withdrawal of the 
existing certification as he determines 
appropriate. The Administrator will 
provide written reasons for any 
affirmation of the original withdrawal of 
the existing certification. Such 
affirmation of the original withdrawal of 
the existing certification will constitute 
a final decision for purposes of judicial 
review under 21 U.S.C. 877.

Dated: April 25, 2003. 
John B. Brown III, 
Acting Administrator.
[FR Doc. 03–11393 Filed 5–7–03; 8:45 am] 
BILLING CODE 4410–09–P

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 60 

[AD–FRL–7496–1] 

RIN 2060–AH23 

Amendments to Standards of 
Performance for New Stationary 
Sources; Monitoring Requirements

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rule and request for 
public comments. 

SUMMARY: In this proposal we, the 
Environmental Protection Agency 
(EPA), propose to add Procedure 3, 
Quality Assurance Requirements for 
Continuous Opacity Monitoring 
Systems at Stationary Sources, to the 
regulations. This action provides quality 
assurance/quality control procedures for 
a continuous opacity monitoring system 
(COMS) used for compliance purposes. 
We are seeking public comments on this 
proposal.
DATES: Comments. You must submit 
comments so that they are received on 
or before July 7, 2003. 

Public Hearing. If a public hearing has 
been requested, and anyone contacts us 
requesting to speak at a public hearing 
by May 22, 2003, a public hearing will 
be held on August 6, 2003 beginning at 
9 a.m. EST. If you are interested in 
attending the hearing, you must call the 
contact person listed below (see FOR 
FURTHER INFORMATION CONTACT). If a 
hearing is held, rebuttal and 
supplementary information may be 
submitted to the docket for 30 days 
following the hearing. 
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