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VIII. Standard of Review under the
APPA for Proposed Final Judgment

The APPA requires that injunctions of
anticompetitive conduct contained in
proposed consent judgments in antitrust
cases brought by the United States be
subject to a sixty (60) day comment
period, after which the court shall
determine whether entry of the
proposed Final Judgment is “in the
public interest.” In making that
determination, the court may consider

(1) the competitive impact of such
judgment, including termination of alleged
violations, provisions for enforcement and
modification, duration or relief sought,
anticipated effects of alternative remedies
actually considered, and any other
considerations bearing on the adequacy of
such judgment;

(2) the impact of entry of such judgment
upon the public generally and individuals
alleging specific injury from the violations
set forth in the Complaint including
consideration of the public benefit, if any, to
be derived from the determination of the
issues at trial.

15 U.S.C. 16(e). As the Court of
Appeals for the District of Columbia has
held, the APPA permits a court to
consider, among other things, the
relationship between the remedy
secured and the specific allegations set
forth in the Government’s Complaint,
whether the decree is sufficiently clear,
whether enforcement mechanisms are
sufficient, and whether the decree may
positively harm third parties. See
United States v. Microsoft, 56 F.3d
1448-62 (D.C. Cir. 1995).

In conducting this inquiry, “the Court
is nowhere compelled to go to trial or
to engage in extended proceedings
which might have the effect of vitiating
the benefits of prompt and less costly
settlement through the consent decree
proceedings.” Rather,

absent a showing of corrupt failure of the
government to discharge its duty, the Court
in making its public interest findings, should
* * * carefully consider the explanations of
the government in the competitive impact
statement and its responses to comments in
order to determine whether those
explanations are reasonable under the
circumstances.?

7 United States v. Gillette Co., 406 F.Supp. 713,
715 (D. Mass. 1975) citing 119 Cong. Rec. 24598
(1973). A “public interest”” determination can be
made properly on the basis of the Competitive
Impact Statement and Response to Comments filed
pursuant to the APPA. Although the APPA
authorizes the use of additional procedures, these
procedures are discretionary. 15 U.S.C. 16(f). A
court need not invoke any of them unless it believes
that the comments have raised significant issues
and that further proceedings would aid the court in
resolving those issues. See H.R. Rep. No. 93-1463,
93rd Cong. 2d Sess. 8-9 (1974), reprinted in 1974
U.S.C.C.A.N. 6535, 6538-9.

8 United States v. Mid-America Dairymen, Inc.
1977—1 Trade Cas. (CCD {61,508, 71980 (W.D. Mo.

Accordingly, with respect to the
adequacy of the relief secured by the
decree, a court may not ‘‘engage in an
unrestricted evaluation of what relief
would best serve the public.” United
States v. BNS Inc., 858 F.2d 456, 462—
63 (9th Cir. 1988) quoting United States
v. Bechtel Corp., 648 F.2d 660, 666 (9th
Cir), cert. denied, 454 U.S. 1083 (1981);
see also Micosoft, 56 F.3d at 1458.
Precedent requires that
[t]he balancing of competing social and
political interests affected by a proposed
antitrust consent decree must be left, in the
first instance, to the discretion of the
Attorney General. The court’s role in
protecting the public interest is one of
insuring that the government has not
breached its duty to the public in consenting
to the decree. The court is required to
determine not whether a particular decree is
one that will best serve society, but whether
the settlement is “within the reaches of the
public interest.” More elaborate requirements
might undermine the effectiveness of
antitrust enforcement by consent decree.?

The proposed Final Judgment,
therefore, should not be reviewed under
a standard of whether it is certain to
eliminate every anticompetitive effect of
a particular practice or whether it
mandates certainty of free competition
in the future. Court approval of a final
judgment requires a standard more
flexible and less strict than the standard
required for a finding of liability. A
“proposed decree must be approved
even if it falls short of the remedy the
court would impose on its own, as long
as it falls within the range of
acceptability or is ‘within the reaches of
public interest.’ ”’10

Moreover, the court’s role under the
APPA is limited to reviewing the
remedy in relationship to the violations
that the United States alleges in its
Complaint, and does not authorize the
court to “construct [its] own
hypothetical case and then evaluate the
decree against that case.” Microsoft, 56
F.3d at 1459. Since the “court’s
authority to review the decree depends
entirely on the government’s exercising
its prosecutorial discretion by bringing
a case in the first place,” it follows that

1977); see also United States v. Loew’s Inc., 783
F.Supp. 211, 214 (S.D.N.Y. 1992); United States v.
Columbia Artists Mgmt., Inc., 662 F.Supp. 865, 870
(S.D.N.Y. 1987).

9 United States v. Bechtel Corp., 648 F.2d at 666
(citations omitted) (emphasis added); see United
States v. BNS, Inc., 858 F.2d at 463; United States
v. National Broadcasting Co., 449 F.Supp. 1127,

1142-3 (C.D. Cal. 1978) United States v. Gillette Co.,

406 F.Supp. at 716. See also United States v.
American Cyanamid Co., 719 F.2d 558, 565 (2d Cir.
1983).

10 Gillette, 406 F.Supp. at 716; See also United
States v. Alcan Aluminum Ltd., 605 F.Supp. 619,
622 (W.D. Ky. 1985); United States v. Carrols Dev.
Corp., 454 F.Supp. 1215, 1222 (N.D.N.Y. 1978).

the court “is only authorized to review
the decree itself,” and not to “effectively
redraft the complaint” to inquire into
other matters that the United States
might have but did not pursue. Id.

IX. Determinative Documents

There are no determinative materials
or documents within the meaning of the
APPA that were considered by the
United States in formulating the
proposed Final Judgment.

Dated: March 19, 2003.

Respectfully Submitted,
Robert P. Faulkner (D.C. Bar No. 430163),
Erika L. Meyers (D.C. Bar No. 465452),
Thomas H. Liddle, Scott A. Scheele (D.C.
Bar No. 429061),
Attorneys, U.S. Department of Justice,
Antitrust Division, Litigation III Section, 325
7th Street, NW., Ste. 300, Washington, DC
50530, 202/514-0259.
[FR Doc. 03—-7285 Filed 3—26—03; 8:45 am]
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DEPARTMENT OF JUSTICE
Antitrust Division

Notice Pursuant to the National
Cooperative Research and Production
Act of 1993—IMS Global Learning
Consortium, Inc.

Notice is hereby given that, on March
5, 2003, pursuant to section 6(a) of the
National Cooperative Research and
Production Act of 1993, 15 U.S.C. 4301
et seq. (“the Act”), IMS Global Learning
Consortium, Inc. has filed written
notifications simultaneously with the
Attorney General and the Federal Trade
Commission disclosing changes in its
membership status. The notifications
were filed for the purpose of extending
the Act’s provisions limiting the
recovery of antitrust plaintiffs to actual
damages under specified circumstances.
Specifically, The Boeing Company, St.
Louis, MO; LUVIT AB, Lund, SWEDEN;
Campus Pipeline, Salt Lake City, UT;
PeopleSoft, Inc., Pleasanton, CA;
Eduprise, Morrisville, NC; and R5
Vision Oy, Helsinki, FINLAND have
been dropped as parties to this venture.

No other changes have been made in
either the membership or planned
activity of the group research project.
Membership in this group research
project remains open, and IMS Global
Learning Consortium, Inc. intends to file
additional written notification
disclosing all changes in membership.

On April 7, 2000, IMS Global
Learning Consortium, Inc. filed its
original notification pursuant to section
6(a) of the Act. The Department of
Justice published a notice in the Federal
Register pursuant to section 6(b) of the
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Act on September 13, 2000 (65 FR
55283).

The last notification was filed with
the Department on December 11, 2002.
A notice was published in the Federal
Register pursuant to section 6(b) of the
Act on January 13, 2003 (68 FR 1641).

Constance K. Robinson,

Director of Operations, Antitrust Division.
[FR Doc. 03—-7284 Filed 3—26—03; 8:45 am]
BILLING CODE 4410-11-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

National Endowment for the Arts;
Leadership Inititives Advisory Panel

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a meeting of the
Leadership Initiatives Advisory Panel
(Resources for Change: Technology
category) to the National Council on the
Arts will be held from April 22-23,
2003 in Room 716 at the Nancy Hanks
Center, 1100 Pennsylvania Avenue,
NW., Washington, DC, 20506.

A portion of this meeting, from 9 a.m.
to 10 a.m. on April 23rd, will be open
to the public for policy discussion. The
remaining portions of this meeting, from
9 a.m. to 5:30 p.m. on April 22nd and
from 11 a.m. to 2 p.m. on April 23rd,
will be closed.

The closed portions of these meetings
are for the purpose of Panel review,
discussion, evaluation, and
recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended,
including information given in
confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of May
2, 2002, these sessions will be closed to
the public pursuant to (c)(4)(6) and
(9)(B) of section 552b of Title 5, United
States Code.

Any person may observe meetings, or
portions thereof, of advisory panels that
are open to the public, and, if time
allows, may be permitted to participate
in the panel’s discussions at the
discretion of the panel chairman and
with the approval of the full-time
Federal employee in attendance.

If you need special accommodations
due to a disability, please contact the
Office of AccessAbility, National
Endowment for the Arts, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506, 202/682—-5532,
TDY-TDD 202/682—5496, at least seven
(7) days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Kathy Plowitz-Worden, Office of
Guidelines & Panel Operations, National
Endowment for the Arts, Washington,
DG, 20506, or call 202/682-5691.

Dated: March 20, 2003.
Kathy Plowitz-Worden,

Panel Coordinator, Panel Operations,
National Endowment for the Arts.

[FR Doc. 03-7354 Filed 3—26—03; 8:45 am]
BILLING CODE 7537-01-P

NUCLEAR REGULATORY
COMMISSION

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Nuclear Regulatory
Commission (NRC).

ACTION: Notice of pending NRC action to
submit an information collection
request to OMB and solicitation of
public comment.

SUMMARY: The NRC is preparing a
submittal to OMB for review of
continued approval of information
collections under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

Information pertaining to the
requirement to be submitted:

1. The title of the information
collection: DOE/NRC Form 742,
“Material Balance Report;”” NUREG/BR—
0007, “Instructions for the Preparation
and Distribution of Material Status
Reports;” and DOE/NRC Form 742C,
“Physical Inventory Listing.”

2. Current OMB approval number:
3150-0004 and 3150-0058.

3. How often the collection is
required: DOE/NRC Forms 742 and
742C are submitted annually following
a physical inventory of nuclear
materials.

4. Who is required or asked to report:
Persons licensed to possess specified
quantities of special nuclear or source
material.

5. The number of annual respondents:
DOE/NRC Form 742: 200 licensees.
DOE/NRC Form 742C: 180

licensees.

6. The number of hours needed
annually to complete the requirement or
request:

DOE/NRC Form 742: 150 hours.
DOE/NRC Form 742C: 1,080 hours.

7. Abstract: Each licensee authorized
to possess special nuclear material
totaling more than 350 grams of
contained uranium-235, uranium-233,
or plutonium, or any combination
thereof, and any licensee authorized to

possess 1,000 kilograms of source
material is required to submit DOE/NRC
Form 742. Reactor licensees required to
submit DOE/NRC Form 742, and
facilities subject to 10 CFR part 75, are
required to submit DOE/NRC Form
742C. The information is used by NRC
to fulfill its responsibilities as a
participant in US/IAEA Safeguards
Agreement and bilateral agreements
with Australia and Canada, and to
satisfy its domestic safeguards
responsibilities.

Submit, by May 27, 2003, comments
that address the following questions:

1. Is the proposed collection of
information necessary for the NRC to
properly perform its functions? Does the
information have practical utility?

2. Is the burden estimate accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques or other forms of
information technology?

A copy of the draft supporting
statement may be viewed free of charge
at the NRC Public Document Room, One
White Flint North, 11555 Rockville
Pike, Room O-1 F21, Rockville, MD
20852. OMB clearance requests are
available at the NRC Worldwide Web
site http://www.nrc.gov/public-involve/
doc-comment/omb/index.html. The
document will be available on the NRC
home page site for 60 days after the
signature date of this notice.

Comments and questions about the
information collection requirements
may be directed to the NRC Clearance
Officer, Brenda Jo. Shelton, U.S. Nuclear
Regulatory Commission, T—6 E6,
Washington, DC 20555-0001, by
telephone at (301) 415-7233, or by
Internet electronic mail at
INFOCOLLECTS@NRC.GOV.

Dated at Rockville, Maryland, this 21st day
of March, 2003.

For the Nuclear Regulatory Commission.
Brenda Jo. Shelton,

NRC Clearance Officer, Office of the Chief
Information Officer.

[FR Doc. 03—-7338 Filed 3—26—03; 8:45 am]
BILLING CODE 7590-01-P
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