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The antitrust settlement Microsoft Corp.
reached with the Justice Department skirted
an issue central to network users, paving the
way for the software giant to continue
integrating applications with its desktop and
network operating systems.

The consent decree, announced July 16,
focused almost entirely on the way Microsoft
sold operating systems to hardware vendors.
But it does not prevent the company from
integrating applications into the operating
system itself.

Competing software vendors such as Lotus
Development Corp. had long alleged that
Microsoft’s applications division received
unfair information from its operating systems
division that gave the company a leg up on
the competition.

Some analysts and users said the decree,
which also poses stricter controls on the
royalties Microsoft can collect from personal
computer vendors, leaves the path clear for
Microsoft to mop up competitors that sell
stand-alone applications, resulting in more
limited user choice down the road.
SKEPTICISM

But others said Microsoft has yet to prove
to the market that it has operating systems
and networked applications worth betting a
business on. “A lot of its networking
products are either futures or first-generation
products,” said Jamie Lewis, president of The
Burton Group, a Salt Lake City consulting
firm. The company faces entrenched and
growing user bases for both Novell, Inc.’s
NetWare operating systems and Lotus’” Notes
groupware applications, he said. Users also
expressed skepticism.

“Microsoft promises Chicago and Cairo
and a whole lot of networking, but the
question is, will it work before they run out
of cities to name these things after?”” quipped
a network manager whose major brokerage
house network runs on Unix.

windows NT is not a truly open
environment, he said, ‘“Because if Gates
doesn’t have it then neither do you, and I'd
rather not put myself in his hands. That’s
why we’ve standardized on Unix for our
trading floor.”

Frank Caro, technology transition team
leader for Otis Elevator Co. in Farmington,
Conn., cited interoperability problems with
Microsoft’s current Windows implementation
of Transmission Control Protocol/Internet
Protocol as an example of the company’s
network shortcomings.

“We’ve been trying to get into the
networking capability of Microsoft’s products
and find there’s one con, non theme:
NETBIOS,” Caro said. Microsoft does not yet
support native TCP/IP, but uses NETBIOS or
NETBEUI encapsulated within TCP/IP, he
said.

“we’re totally uninterested in any
approach like this; it can’t handle a network
of more than 50 users and is terrible over the
wide area,” Caro said.

And Windows NT has proved unable to
handle the applications that Otis wants to
take off its mainframe system, because
Windows NT is not a multiuser environment.

But Caro respects Microsoft’s ability to
change course as necessary and awaits the
promised native TCP/IP support in Chicago.

“That one feature alone is going to cause
dramatic change in network connectivity,”
said Nick Lippis, principal at Strategic
Networks Consulting, Inc. in Rockland,
Mass., referring to Windows’” TCP/IP.

Native TCP/IP support for Chicago could
help Microsoft cut into Novell’s installed
NetWare client base by providing an
alternative to Novell’s Internetwork Packet
Exchange (IPX) protocol. If the desktop
operating systems supported TCP/IP directly,
“why continue with IPX?” Lippis asked.

NOVELL NOT WORRIED

“I laugh when I hear people say it’s all over
for Novell now, we should pack up and go
home,” said David Bradford, vice president
and general counsel for Novell.

“Microsoft has come against Novell
[several] now with their networking
products, and we’ve beat them every time,”
Bradford said.

Bradford also noted that this consent
decree does not close Microsoft’s books
forever. “They will be monitored, perhaps
even more so than before,” he said. “The
industry and consumers have an ally in the
Justice Department.”

Frank Dzubeck, president of
Communications Network Architects, Inc., in
Washington, DG, agrees that the case may not
yet be closed.

“If Microsoft gets very aggressive and starts
burying things in their operating systems,
then this whole issue will be revisited, he
said. But it will require that another company
first go bankrupt.”
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Microsoft’s Barely Limited Future

By JOHN MARKOFF

??

SAN FRANCISCO, June 17—Rath?? than
reining in the Microsoft Corporation, the
consent deeree that the Justice Department
announced over the weekend with Microsoft.
the world’s largest software publisher, frees
the company to define the computer
mudstry’s ground ?? through the rest of the
decade.

The agreement leaves ?7intouched what
many computer in??justry executives say is

Microsoft’s 7? advantage—that it devel??ps
both the basic operating-system ??oftware
that makes personal com??ters run, known as
MS-DOS. and ??pphactons software, like
word-pro??essing programs or spreadsheets,
??nat perform spec?? ?7

“Microsoft s whole empire is based in the
interlocking nature of their ??perating-system
and application oftware.” said William Joy,
a ??ounder of Sun Microsystems, and the
??uthor of one version of the Unix Perating
system.

7?Vol a Central Issue Microsoft officials
said Saturday ??nal issues related to the
relationship 77 their operating software and
their ??ppicaons programs had not been
??ocus of their ?? nego??anons with us??ce
Department officials.

MS-DOS and the Windows proram, which
makes DOS easier to ?? are installed in
millions of com. ?? worldwide White the
Jusuce ??epartiment has decided that Micro??
does have a monopoly in opera?? ?? systems,
it 7? that the ?? changes the c??unsent decree
spells 7?ut provide a remedy.

Yet many Microsoft compet??nors ?7ce a
broader problem, as well: the ??ne between
where the operating system ends and the
applications pro??las start is increasingly
being ??lurred by advances in technology.
??Smaller compe??tors with innovave ideas
in businesses as diverse as ?? man. ??
compression,

?? creates more storage space on disk, and
screen savers, which pre?? ent damage to
mounors, are finding ?? their business is
evaporating because Microsoft keeps adding
such programs to 77 operating system as ??
periodically brings out an updated version.

A Microsoft’s operating system scheduled
for release next year, called Chicago, will
acceler?? the process The program will
mer??e DOS and Windows and will include
electronic mail, remote access, filesearching
functions and screen savers. Since
introducing MS-DOS in 1981.

Microsoft has continually campaigned to
expand the ?? of what computing functions
belong inside the computer operating system.

The early vers?? of DOS were small
programs that did ?? more than control the
storage and ?? of data and start and stop
applications programs. But in the 14 years
that followed, Microsoft’s ??rating systems
have greatly expanded the servtees they
provide to users and programmers The other
important issue not specifically addressed in
the consent decree is whether Microsoft has
been able to leverage us virtual monopoly ?7
operating systems into domination of
applications software—a far bigger and more
lucrative market This matter is of great
concern to companies like Lotus
Development.

Boarland International and Novell, and its
recently acquired Wordperfect—which
specialize in applications software. About
half of the 50 million computers that run
Windows, for example use Microsoft’s word
processor, called Word, and its spreadsheet,
Excel.

It was for that reason that lawyers at the
Federal Trade commission toyed two years
ago with the idea of breaking Microsoft into
two companies, More recently, Justice
Department investigators are believed to have
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studied ways of creating some sort of
“Chinese wall” that might limit the
information traveling between the two sides
of the business. Anne K. Bingaman, Assistant
Attorney General in charge of annt??rust
matters, refused to comment on the issue. But
in response to a question whether, the
department had considered trying to split
Microsoft, she said Sa??day that her lawyers,
bad looked at “every possible legal th?? ory
?? Linkage Is Seft-Pedaled??

In an interview today, Ms. Bingsman:
acknowledged that the decre?? was silent
about any linkage ?7? 7? Microsoft’s power in
operating systems and its, growth, in
applications software. But she also said the
Justice Department had decided against
pursuing a “second range of issues” that had
been raised by the F.T.C.’s earlier
investigation.

“All T can tell you is we filed the complaint
based on what we decided were the problems
that needed to be corrected,” she said.

What the consent decree announced on
Saturday did achieve was this: Microsoft
agreed to change the way it deals with the
companies that make the hardware for
personal computers, freeing them to offer
customrs a choice of operating systems.

Microsoft will also alter its
softwarelicensing policies and the way it
gives information to software developers.

The expectation is that personal computer
makers like Compagq. Dell and others will
now be more receptive to the operating
systems made by Novell, international
Business Machines and Sun Microsystems.

Software companies will be able to develop
versions of their programs for Microsoft’s
operating systems without making exclusive
commitments to Microsoft, leaving them free
to create applications for operating systems
that other companies have designed.

Yet while the consensus is that Microsoft’s
influence will continue to increase, computer
industry executives are divided over whether
its power and influence will be good or bad
for consumers.

“Microsoft has become the I.B.M. of the
1990’s” said J. Paul Gravson chairman and
chief executive of Mr. crogra??, a software
publisher it Richardson. Tex “There are
issues for anyone who wants to participa?? in
this market because of their size and scope.
Anything the Government does to slow them
down would be welcome.”

Believes Bigger Is Better But others in the
industry believe that Microsoft’s strategy is
benefiting consumers.

“If you really care about improving the
personal computer, you wan Microsoft to
take over all the pieces of the pre,” said
Stewart Alsop, edito?? of Infoworld, a weekly
computer-in dustry newspaper.

Competitors like Novell, which were
otherwise pleased by the agreement obtained
by the Justice Department, said they were
disappointed that the Government had not
forced Microsoft to disclose ??formation
about new versions of its operating systems
in ways that would level the playing field for
developers who are competing with
Microsoft applications.

The company’s competitors have argued
that Microsoft has gained a special advantage
for its applications programs by using hidden

operating-system features and providing
earlier access to technical information for its
programmers.

Microsoft officials said the Government
had found no evidence that such a special
advantage existed. “We don’t think this is
market power in the traditional an??trust
sense.” Said William h. Neukom, the
company’s vice president for law and
corporate affairs. “Anyone can come in and
upset you with better technology. We think
it’s a ferociously competitive business.”

While the agreement may aid some
companies like Novell, which makes a
Microsoft-compatible operating system, it
will not affect Microsoft’s power with respect
to smaller software developers.

“Microsoft will continue to be very
powerful,” said Martin Goetz, a cofounder of
Applied Data Research, the nation’s first
software company ‘“The Justice Department
hasn’t ?7? to the cries of the software
companies.”

Michael J. Miller

The World According to Microsoft FILED

If you think Microsoft is too dominant in
today’s computer industry, a quick look at
where the Bill Gates juggernaut is headed
may prove disheartening. Already the leading
provider of operating systems and office
productivity applications, Microsoft wants to
carry its success over to other areas, ranging
from interactive television to financial
services. With its recent announcements,
acquisitions, and introductions. Microsoft is
making its goal clear: It aims to become a
ubiquitous part of tomorrow’s information
infrastructure.

THE RIGHT TOOLS

While Intel seems to face more competition
than ever, Microsoft’s position in the
operating-system market has gotten stronger.
The reason for this continued success is
twofold. Confusion and a lack of focus from
OS competitors—such as IBM and Apple—
certainly helped, but Microsoft also gave
itself quite a boost by developing tools like
Visual Basic and Visual C++.

Not too long ago, Borland surpassed
Microsoft in the quality of its tools. But more
and more, the big firms I talk to are moving
to Microsoft tools. This kind of support gives
Microsoft the ability to decide which
technologies to push and which platforms to
support, as well as which technologies to
license and which to keep for itself. For
instance, Microsoft was first on the market
with products that really supported OLE 2.0.
Now that it wants OLE 2.0 to be widely
supported, it has done a very nice job of
making OLE support easier by providing
Wizards in its Visual C++ package.

Microsoft wants OLE to be the object
standard, and wants to establish it before
OpenDoc or Taligent gets off the ground.
Microsoft even wants to control object
standards on other platforms, hence its
introduction of tools that make it easier for
developers to take Windows applications and
move them to other platforms, such as
Macintosh, with built-in support for OLE.
Not only does this I by Mans Bishofs kind of
accommodation push Microsoft’s APIs. it
also makes it easy for vendors to use
Windows as their primary development
platform, regardless of what their target

system might be. This will, of course, lead to
code that is optimized for Windows. (Okay.
Microsoft is a bit confused here. This is
because part of the company wants to protect
the rights of its Word and Excel teams by
insisting on special terms for using the cross-
platform code for people who write word
processors or spreadsheets.)

TIE RIGHT NETWORK

The dominance in tools, applications, and
operating systems may be just the beginning.
Consider Microsoft’s recent announcements,
such as Microsoft Network, a new on-line
service that will be bundled with Windows
95.

Microsoft Network, once code-named
Marvel, may well be the first thing users see
when they start the new operating system
and it may be the best way to get Microsoft
support. If users choose to subscribe to
Microsoft Network, the company could wind
up getting a steady stream of $4 to $5 a
month from everyone on its operating
system, and that could mean several hundred
million dollars a year.

Microsoft isn’t the only one with this idea.
IBM is doing the same thing with OS/2 Warp
by bundling in Internet access through its
Advantis service, which then sets up a
continuing monthly fee. In fact, you can
almost view these two operating systems as
loss leaders for their suppliers” on-line
services. Since Microsoft is in a position
where its operating system is dominant,
however, users will be more likely to try its
network service first. In order to be
successful. Microsoft Network doesn’t even
have to be the best on-line service; it just
needs to be good enough and the most
convenient. And including Microsoft
Network with windows 95 will certainly
help.

Now take Microsoft’s recent plans to
acquire Intuit with its Quicken personal
finance program (which links to a check-
paying system), and add that to the
likelihood of Microsoft Network’s success.
Because of its size. Microsoft is in a better
position to work out relationships with large
banks and other financial players. Imagine
how Microsoft could extend electronic
banking onto an online service such as
Microsoft Network.

Microsoft could require just a small service
charge on each transaction. Or it could make
money on the float—the interest in the few
seconds it takes to move money from one
place to another, or both.

Microsoft’s success in one area helps it
extend its success in other areas. Because
Windows is so successful, developers must
develop for it. If Microsoft Network becomes
successful, more developers and content
publishers will support it. The same
reasoning will apply to Microsoft’s Tiger
system for delivering video and other content
to set-top boxes, or even to the far-off plan
of developing wallet PCs with access to
financial information.

UNCHARTED WATERS

All this may sound inevidtable, but it isn’t.
First of all, no one—not even Bill gates—is
successful with every product he introduces.
Just think about Microsoft Money. And does
anyone out there remember the first
Microsoft Access, the abortive Crosstalk
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competitor? Not too many folks, obviously, or
Microsoft couldn’t have recycled the name
for use on its database.

Microsoft still has a lot of strong
competitors who envision a different future.
Novell, for instance, is still the clear leader
in network operating systems and has
recently announced plans with General
instruments, the leader in cable set-top
boxes.

To date, Microsoft’s track record in
communications products is less than stellar,
Lotus’s cc: Mail and Notes have a larger
marcompetitor in the world to come. Micro??
is getting into areas where it will face ??
competition, in addition to its ?7 software
competitors, from banks to tel?? sion and
cable companies. in many ca?? these firms
have unique relationships ?? customers or
content that Microsoft ca?? easily duplicate.

This more Microsoft focuses on pushi?? its
existing platforms and operating system?? the
more likely it is that there will be so??
outside force, some new technology, th??
Microsoft either won'’t see or won’t comm??
to quickly enough. This would leave roo?? for
new competitors. Remember, it was?? too
long ago that IBM. Digital Equipme?? Corp.,
and Wang were the dominant infor?? mation
companies, and look what happene?? when
the technology changed.

Still, if you’re worried about Micros ??
dominance today, you have good reason. ?7
may foreshadow a future where Microsoft has
a hand in every area of your life—from
communications to entertainment to pay??
ing your bills. the road to this future woo??
be easy, but Microsoft is very determined and
is certainly in a better position tha??
inevitable storms.

There are 3,462 chances to make a mistake
in this document.

(Typing it in is number one.)

If the ?7 office is here. how come people
keep handling you pieces of ?? paper, 7?
faxes. photo-cop?? and newspaper ?? for you
to 7?7 in your report? Even ?7 to type if out
in is a mistake. But it’s got to be done one
way or ?7.

That’s where WordScan Plus 3.0 from
C??ro, can help. You see. WordScan Plus
uses the ?? 32-bit Adaptive Recognition
Technology so its accuracy rate is
unparalleted— ?? when coupled with the
enhanced image capabilities of any Hewlett-
Packard scanner.

In fact, Hewteff-Packard’s AccuPage 2.0
technology—including 7? image ?7 that lets
you read text on colored backgrounds, small
text support, and ??-zoning—makes
WordScan Plus ?? for complex mixed-media
Input ?? well as straight forward type
recognition And WordScan Plus’s 77 features
like de-skew, the Pop-up Proofer. 7?7 ??
defina?? page set-up and One?? OCRTM 77 its
as simple to use as it is accurate, it even
integrates ?? with your Windows ?7 7? thanks
to ?? Chameleon Tool ??Tm, e-mail and direct
fax Capabilities.

So stop by your local ?? to see for yourself
just how quick. 7? and ?? WordScan Plus is.

It could stop mistakes for good.

PCWEEK
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DOJ accord fosters “too little, too late”
perception

NEWS ANALYSIS “Chinese wall”
sidestepped, but some see new opportunities

BY JANE MORRISSEY

The justice Department and the European
Commission won ?? concessions from
Microsoft Corp., but 7? doubt the consent
decree 7? agreed on will 7? much effect on
the company or ?? competitors. The 77 got
Microsoft to ?? up per-processor ?7 and other
business 7?7 ?? and will ?? us compliance for
?? and a half years, bus left 77 its ability to
?? share opera?? ??lern ?? with its application
??

The consent decree will be open for public
comment within the ?? 60 day, after which
a federal judge will offer a final ruling. Legal
experts expect the court to uphold the
decree.

Although the government could take
further action and Microsoft could face
lawsuits from competitors, mo?? observer??
said both are unlikely because of the time
and expense involved. Microsoft com?? ma??
?? to live with the outcome, ?? mans are not
??

“Anyone who said this decision went far
enough isn’t in touch with the industry.”
said Ed Zander, president of SunSoft Inc.,
Sun Microsystems Inc, software unit. “Of the
three or four issues [the DO]J] could have
worked on. they picked the least contentions.
The ‘Chinese wall” is more subtantive.”

But Microsoft officials, citing legal
precedents to back them up. said ?? were able
to convince the government that such
exclusionary sharing ?7 ?7 is managers take
sides; desplts?? the agreement, the
government’s Anne Bingaman and
Microsoft’s Will??am Neukom still don’t sea
eye-to-eye; Microsoft financ??als, meanwhile,
are strong. in their rights. “We encourage our
systems people to talk with the apps people
about potential new operating-systems fea??”’
said Chairman Bill Gates

Operating-system makers such as IBM.
Novell Inc.. Taligent inc.. (?? and Sun Soil
said they were were encouraged that Justice
took the actions it did on per-processor
licensing practices,

“We’re going to jump all over Otis,” said
Lee Reiswing president of IBM’s Personal
Sof??are Prod?? division, in Austin. Texas.
“It means a level playing field for us for the
first time. We have the op?? to hit the OEMs.

“It will help us in the future in not
disadvantaging us with a pricing
mechanism,” said .Joseph (??. chairman anti
CEO of Taligent, in Santa Clara, Calif.

But some said it is too little, too lair”. “To
the extent [Microsoft’s behavior| prevented
other operating systems from succeeding.
that war is over,” said Mitchell ?7, chairman
of Powersoft Corp., in Concord, Mass. “DOS
is it and Windows is it: The ?? has close to
zero impact

Novell. one of the insugaors of tile
government ??. the decree is a good first step
m addressing its concerns. The Provo. Utah.
firm will discuss at an upcoming board
meeting whether to submit objections or ??
litigation.

“Sure. I am somewhat disappointed.” said
Novell (?? Counsel David Bradford.
“Nevertheless. I understand how the justice

Department and the EC got to where they did
.... They did all in their power, wen the
political and legal environment.”

Bradford expects the decree to help Novell
fight the nextgeneration operating-system
battle. “The 32-bit OS market has not been
won by anybody.” he argued. “This decree
will al. low for freer competition.”

A major disincentive, to bringing its own
charges against Microsoft is Novell’s recent
desire to forge a better relationship with
Microsoft. Novell CEO Bob Frankenberg met
earlier this month with (ales to re-establish
ties that had broken off under Novell
Chairman Ray Noorda.

“Noorda called us Nazis and. so far.
Frankenberg hasn’t engaged in that type of
thing.” (axes said. declining to ?7 rate on any
new accords. ‘“We’re not going to conduct
this phase in a fishbowl.”

Additional reporting ?? Mary Jo Fol??.
Norvin Leach. and Sam W?? OEM licensing
practices

?7? no per-processor licensing deals

?? no minimum volume commitments
required from OEMs

?? no contracts longer than one year: no
penalty for non-renewal

?? no restrictions on OEM’s licensing or
sale of non-Microsoft operating systems

?? no requirement mat OEMs license DOS
to gain a license for Windows

Non-disclosure agreements

?? duration not to exceed the products
release, public disclosure by Microsoft, . or
one year, whichever comes first

?? cannot restrict third parties from
developing software that runs on competing
operating systems.

THE CONSENT DECREE DOES NOT
ADDRESS:

?? Microsoft benefiting from operating-
system knowledge to develop applications,
such as Microsoft applications group getting
advance notice on operating-system
advancements, and the use of undocumented
APIs

7? Microsoft acquiring technology from
third Datives under guise of making a deal

BUSINESS

Jesse Berst

Berst

Mode

Behind the smoke, Microsoft wins again

I know you’ve all heard about the
settlement between Microsoft and the justice
Department. But I thought I'd tell ?? some
made information that hasn’t made it into the
press releases and official statements.

77 ?? MICROSOFT REALLY DECIDE TO
SETTLE? Because the Justice Department and
the European Commission both said they
would ??ue unless Microsoft agreed by July
11.

W?? DID THE JUSTICE DEPARTMENT
REALLY DECIDE TO SET- TLE.? Because it
got to wave the flag and talk in its most
grown-up voice about protecting consumers
without the risk of lengthy litigation—
litigation it probably would have lost.

DOES THE AGREEMENT REALLY
CHANGE ANYTHING? No, Microsoft has
always let hardware manufacturers make
other kinds of deals. But the price for those
deals was so much higher that no one could
afford to use them. Everybody ended up
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making per- processor arrangements whereby
they ultimately paid Microsoft rovalues for
every machine shipped. There were always
escape clauses. It’s just that nobody could
afford to take them. Now those escape
clauses have been codified into the
agreement. Because of the economics,
however, few will use them, at least not in
the short term. As for non-disclosure
agreements. Microsoft was in the middle of
creating a new standard agreement an??.

How pathetic to see Janet Reno prattling on
about “lower prices immediately.”

WILL CONSUMERS REALLY SEE LOWER
PRICES? How pathetic to see At- Torne??
General Janet Reno prauling on about lower
prices m??ed??cly. If the decree had come
five years ago, when there were viable MS-
DOS clones, it might have had some
immediate impact. Now, in a world where
MS-DOS is on the way out and Windows has
no real clones, it will have no short-term
effect.

WHAT CHANGES WILL REALLY COME
ABOUT BECAUSE OF THE SETTLEMENT?

Very few. It will be slightly easier for
computer firms to sell Net- Ware-rea?? s??ers
without incurring financial penalties from
Microsoft. In the long term, it may be slightly
easier for a firm to introduce a new operating
system.

WHO’S THE REAL WINNER? Microsoft. It
gets two governmental bodies off its back.
And it does so without admitting that it was
wrong, without being forced to divest or
break up, and without paving a cent in fines
or restitution.

Best of all, it has the opportunity to restore
us mage just when it needs it most. Microsoft
wants to be a dommant plaver in the
c??terpri??e market. To do that, it must
convince global corporations that it is a
trustworthy long-term partner. That job
would have been much harder it
governments on two contments were filing
lawsuits. The company might as well have
changed its slogan to ‘““Microsoft—the most
antitrusted name in the business.”

HOW DO MICROSOFT’S COMPETITORS
REALLY FEFL ABOUT THE SETTLEMENT?
They feel like schoolboys who complained
about a bully stealing their lunch money and
the teacher let the bully keep taking money
for four more years while “investigating”—
and then ?? him off with a token promise to
be a good boy from now on. And the even
got to keep the money he had collected.

Still, I think the announcement will
??mately benefit the rest of the m??ustry. It
frees them from their silly fantasy that the
government was going to come riding to their
rescue. Now they can get back to competing
on the basis of better products and features,
not better lawyers and lobbvis??s. 77

?? ??SSF BEFST IS DIRECTOR OF THE
WINDOWS SOLUTIONS CONFER-

?? EXPOST??. IF YOU WANT 7? TO YOUR
?? CREES. CONTACT ?? (JBERST?? OR ??

PC WEEK JULY 25, 1994

NOVEMBER 7, 1994 PC WEEK NEWS 77

Microsoft’s Marvel beta leverages Win 95
desktop ?? 77 77 AND ?? 77

The Microsoft Network. Microsoft Corp.’s
new on4ine service. is taking the first steps
toward ?7ing the ranks of more established
services such as CompuServe and America

Online by tv- 7?g itself into Windows 95’s
navi- ??tional tools.

Also known by the code name Marvel.
Microsoft Network will reach beta testers in
large numbers as part of the sec- and major
beta version or Windows 95. due this week
PC Week L??bs took a look at the on-line
service on a late-release candidate of the
second beta.

Microsoft Network’s on-line services are
well-integrated into the Windows 95 user
interface. The content is very sparse at this
??ge. but once populated with ??rmation
service providers.

Microsoft Network may prove to be a
valuable information source for Windows 95
users. The information that is available is
well-organized into a hierarchy of folders and
icons.

Navigating discussion groups and chat
areas was similar to navigating local titles
and folders. Windows front ends to America
Online and CompuServe, in contrast. are
separate applications. With Microsoft
Network, we were able to create a link (called
a Shortcut) to a discussion group and place
the link on the Windows 95 desktop, where
it appeared like any other folder. When we
double-clicked on the discussion group.
Windows 95 automatically re-established our
connection before opening the icon.

Shortcut icons can be embedded as Object
Linking and Embedding 2.0 objects, allowing
usors to distribute them.

Messaging services are just as well-
integrated. We could use the standard
Microsoft Exchange E-mail client included
with Windows 95 to compose and send
messages. 77
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PC vendors allege undue pressure from
Microsoft

?? IBM, OEMs contend strong-arm tactics

BY MANY JO FOLSY AND LISA DICARLO

LAS VEGAS—IBM and other major
hardware OEMs are complaining that
Microsoft Corp. is unfairly pressuring PC
vendors to refrain from bundling OS/2 and
PC-DOS with their PCs.

Also last week. Microsoft disclosed to
hardware OEMs at Comdex here the
Windows 95 MDA (Market Development
Agreement), outlining proposed licensing
fees, incentives, and compliance criteria.

Concerning OS/2, the hardware makers
claimed that Microsoft officials threatened to
delav, if not withhold entirely, delivery of
Windows 95 code: reduce market-
development funds: and withhold sales and
support training for vendors that offer IBM’s
0S/2 or PC-DOS preloaded on their systems,
sources said.

Sources said IBM and the hardware
vendors have held periodic discussions with
the Department of Justice about the alleged
unfair Microsoft practices. IBM, the Justice
Department, and the vendors declined
official comment.

“The [Justice Department] has turned into
a Better Business Bureau for anvone who
wants to shoot off a complaint against
Microsoft.”” said David Williams, group

manager of Microsoft’s Personal Operating
Systems Division, in Redmond, Wash.
“We’ve got some salespeople who sometimes
can go too far.” Williams said he was
unaware of any new filings regarding
Microsoft with the Jusuce Department.

“The playing field is not level.

SEE BUNDLJNC, PAGE 138

Bundling from page 7?

and we have a problem with that.” said an
executive with a hardware maker, who
requested anonvmity. Other hardware
vendors, fearful of reprisals from Microsoft,
also requested an?? nymity.

One Microsoft customer said further
complaints to the Justice Department against
the company would not affect any business
dealings. “We’ve been through this DOJ stuff
with the ?? IBM?? said Pete Bavoso, vice
president of information systems with The
Darby Group Co., a medical supplier and PC
Week Corporate Partner in Westbury, N.Y.

As for the MDA, several hardware makers
complained about the high rovalties that
could hike PC prices as well as the stiff
provisions for preloading.

However, they also said the licensing
figure is a mere trial balloon floated by
Microsoft, with Windows 95 not scheduled
to ship until mid-1995.

Also at Comdex, several PC vendors
claimed to have been discouraged by
Microsoft from demonstrating IBM’s OS/2
Warp at the show. Hewlett-Packard Co. and
Packard Bell were among the companies that
decided at the last minute against showing
0S/2 as a result of implied and suggested
retaliation from Microsoft, according to
several sources close to the companies.

Officials with HP, of Palo Alto, Calif., and
with Packard Bell, in Chatsworth. Calif.,
declined to comment. Dell Computer Corp.
and Toshiba America Information Systems
Inc. showed OS/2 Warp in their booths.

“Microsoft has been very aggressive about
staving off the IBM assault,” said another
OEM source. “There were indications that
the smoothness and flexibility of bundling
Windows 95 would have been jeopardized”
if the vendor showed systems running Os/2
Warp, said the source.

“There’s about 15 things in there where
you get $3, $2, or $1 off if you do things like
put the Win 95 logo in national advertising,”
said another OEM.

“There are strong merchandising
incentives [in the MDA],” said Steve Lair.
Toshiba vice president of marketing, adding
that he didn’t see anything in the agreement
that overtly demanded exclusivity to
Microsoft’s products.

In the weeks leading up to Comdex.
Microsoft made it clear to OEMs that it could
make the transition to Windows 95 a costly
and bumpy move, according to one of the
sources.

Hardware and operating-system vendors
complained privately that despite the
proposed justice Department consent
decree—which required Microsoft to alter its
OEM licensing and non-disclosure agreement
practices—Microsoft has done little to
modify its behavior.

With the MDA, “we are not doing per-
system incentives for OEMs. That would be
in violation of the consent decree,” said
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Microsoft’s Williams. “Instead, we're offering
incentives for OEMs who go that extra mile
in marketing Windows 95,” he said,
specifying financial, training, and joint
promotional incentives. ??

Additional reporting by Neal Boud??. Dan
Farber, and John Dodge

BUSINESS

Jesse Berst

Berst

Mode

Microsoft’s on-line rivals could end up in
‘cyberia” Microsoft has promised to bundle
an on-line service called The Microsoft
Network ?? Windows ?? next summer on tall.
If that occu??s, I pre?? that competing on-line
services will be sentenced to a long, cold w??
of discontent. Microsoft’s service will have
an ?7beatable edge over Comp??Serve. Prod??
America Online, and other rivals.

I'm no an export ?7 an?? law, so I don’t
know whether this 7? ??. But I do know it
feels unfair. It feels like Microsoft is ??ing a
monopoly in one area to gain a monopoly in
another, Microsoft may change its terms and
conditions before the final tele??. But as I
understand it right now. OEMs will be ?7 to
include MSN What’s more ?? will not be
informed they have a??

Let’s 77 XYZ Co. makes a deal to ?? ??pecial
Pro?? package w?? ?? computer. It even goes
to the trouble of ??ing for a Pro?? sign-on
screen to appear the first time the ?? book up.

When XYZ ships its Win 95 PCs, it will
have to include The Microsoft Network sign-
on XYZ may not ?? to ?? MSN. It may have
given money ?? consideration to Pro?? in 77
not the bundle. Yet, as far as I know, XYZ
won the able to turn off the built-in MSN
screen.

In essence. OEMs will be forced to
distribute MSN if they want to access
Windows 95—even it that distribution is to
the OEM’s detriment.

I also worry that consumers won’t real??e
they have options. It’s as if your local phone
company were to automatically sign you up
for AT&T’s long-distance service without
letting you know that you have other choices.
And I worry that Microsoft will use the MSN
“registration” procedure to read information
about customers computer configurations
and send that information to a Microsoft
da??base. At least one other compa??s
(Delrina) has used on-line registration to scan
and store configuration info.

Now, that would be a competitive
advantage—if Microsoft knew the names of
millions of Windows users and knew exactly
what hardware and software they owned

GULAG ??IBROGLIO. I have no evidence
that Microsoft intends to secretly capture and
store contiguration info. But the fact that I
worry about it points up how Microsoft
creates problems for itself.

These fears are feeding the mounting
opposition to Microsoft’s Int?? purchase and
to The Microsoft Network. The Justice
Department is being press??ed to open
another investigation—pressured by the same
competitors that Microsoft cavalierly
dismisses is “wh??ers” 7?7 quote a Microsoft
exec). Luck??ly for Microsoft, it has no much
money in can alford to waste millions in
legal fees. It looks like it will get a chance
to do just that very soon.

RESPONSE OF THE WEEK: From system
Anal??st Jim Ga??nor of Columbus. O??io:

“The likelihood of a Big Crash on the
Internet decreases ?7ail??. Links between one
portion of the net and another may
tempora??y go down, but the Internet is
genes??s was in a Department of Delense
project to create a data network capable of
withstanding a ?7clear attack. Truly crashing
the Internet for an extended period would
require a bankrolled effort on the level of the
most professional modern terrorism.
However, I agree that the tourists will start
leaving. While Mosa?? may be pretty,
interaction requires both action and thought,
foreign concepts to the pas??ve?? entertained
masses.” 77

?? JESSE BERST IS THE ?7? ?? FOR

OF W?? WA?? 77 77

C??
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Put Your Ideas to Work...

The Easy Way.

With Microsoft Word and Microsoft Excel

Microsoft Word 6

Microsoft Word 6 offers you an easier way
to do your day-to-day work. It has designed
to make routine chores go faster and make
complex tasks simpler. Word features
Intellisense technology—build-in intelligence
that senses what you want to do and
produces the desired result.

Microsoft Excel 5

Microsoft Excel 5 sets a new standard for
spreadsheets. Built-in intelligence and
innovative features let you focus on your
analysis, not your data. And rich custom
development tools help you build the
solutions you want. It all adds up to an
intelligent spreadsheet that works the way it
should—the way you want.

And best of all, Microsoft Word and Excel
are part of the Microsoft Office programs that
work alike and work together, so when you
learn one, you're on your way to learning
them all.

Buying Software the Easy Way

Microsoft gives you lots of great ways to
buy Word 6 and Excel5. And Software
Spectrum has them all at great prices.

MS Word 6.0 for Windows Upgrade (comp/
version) S89*

MS Word 6.0 for Mac Upgrade (version)
589*

MS Word 6.0 for Windows NT Upgrade
(comp/version) S125**

MS Excel 5.0 for Windows Upgrade (comp/
version) S89*

MS Excel 5.0 for Mac Upgrade (version)
589*

MS Excel 5.0 for Windows NT Upgrade
(comp/version) S125**

For over eleven years, Software Spectrum
has been providing superior customer service
and value to companies just like yours. Call
Software Spectrum today.

SOFTWARE SPECTRUM 1-800—-824—-3323
7am to 7pm (Central) In Canada call 1-800—
6246224 “Software Spectrum price S119,
S89 after S30,??in rebate. ?? exp?? 1/31/95
**Upgrade from most mo??or word
processors at ?? ??. Call for det??, Proof of p??
for all upgrades. All prices subject to change.
Other restrictions may apply.

All product names are the property of their
respect?? owners. 771994 Software Spectrum.

Top of the News

Microsoft Settles: Business as Usual

Now that Microsoft’s licensing agreements
for MS-DOS and Windows have been deemed
“unfair” and “monopolistic’’ by the
Department of Justice, will other operating
systems have a fighting chance on the
desktop?

According to computer manufacturers.
industry analysts, and end users, the outtook
is grim for Novell’s DOS and IBM’s PC-DOS
and OS/2. They say there’s not much
motivation for PC manufacturers to preinstall
a competing product, since Windows has
millions of users and thousands of software
applications. And since Microsoft’s
upcoming version of Windows Code-named
Chicago) won’t require DOS, the demand for
all flavors of DOS is likely to plummet.

Has the train for Chicago already left the
station? “I think the world of OS/2.” says
Jerry Williams. vice president of data
operations for Eglin Federal Credit Union in
Fort Walton Beach. Florida. “It’s a good
operating system. However, I think the
momentum has swung in Windows favor. If
you go with OS/2. you're kind of stepping off
the ladder.”

“DOS is starting to go away and Windows
is taking over everything.” says Gary
Shurman, president of the New Orleans
Personal Computer Club. “Unless somebody
comes up with something earthshattering. I
don’t think there’s a serious challenger to
Microsoft.”

Despite the skepticism. Microsoft’s
competitors may have their best chance in
years to challenge Bill Gates’s desktop
domination. After a lengthy investigation by
the U.S. Department of Justice and the
European Commission (the executive body
that governs the European Community),
Justice Department officials announced in
July that Microsoft had agreed to end its
“illegal monopolistic practices”” and stop
using “unfair contracts that choked off
competition and preserved its monopoly” in
the PC operating system market.

Terms of the Decree

Under the terms of the consent decree,
Microsoft must change its licensing contracts
with PC manufacturers (called OEMs). It can
no longer make ‘‘per processor” agreements
that require OEMs to pay a royalty to
Microsoft for each PC shipped—regardless of
whether the preinstalled operating system is
from Microsoft or a competitor. The company
also can’t require OEMs to purchase a
minimum number of Microsoft operating
systems or sign a license with terms longer
than one year (although the OEM can renew
the license for an additional year).

Perhaps most optimistic about the Justice
Department ruling is IBM. Which little
success in convin??ing OEMs to preinstall its
0S/2 operating system. “This has really
opened the door. We’ve ??ut proactively,
contacting, hundreds of PC manufacturers
already.” says John ?? detector of IBM’s
Personal Software Products division in
Austin. Texas. While So??ing expects some
“major North American manufacturers” to
pre??stall OS/2?? so far Big Blue’s ??tories
have been in Europe. Soyring says that
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German PC makers Vobis and Escom already
preinstall OS/2—and Escom expects to ship
440.000 ??tems with OS/2 over the next 12
months.

Despite the ruling from Justice, Micro soft’s
influence over PC manufacturers remains
immense. Most of the leading OEMs
contacted for this article had little or no
comment on the Justice Department ruling,
other than to say that their relationship with
Microsoft would stay the same (in other
words, they’d still preinstall Windows). And
many industry pundits sec the consent
decree as a weak slap on Microsoft’s wrist.

“I think Microsoft is thrilled with the
settlement.” says Tim Bajarin. president of
Creative Strategies in San Jose, California. Of
course, if Microsoft is too aggressive, it is
likely to find itself in the sights of regulators
once again. That’s a position even Bill Gates
wants to avoid.

Jeff Bertolucci

Jan ??rancisco ??ronicle

THE ?? DAILY CIRCULATION IN
HO??THE?? CA??FORMIA

MONDAY, JULY 18, 1994

Microsoft Unscathed By Settlement

Antitrust pact a slap on wrist for software
giant

By Da??id E??ste??

Ch?? Staff Writer

Although the government claimed victory
in its antitrust battle against Microsoft, it
appears as if the world’s largest software
maker suffered little damage and in fact
should continue to steamroller the rest of the
industry.

By agreeing to halt some supposedly
monopolistic practices, Bill Gates” giant
company has left the door open ever so
&lightly for competitors to grab some piece
of the market for operating systems that run
moat of today’s personal computers. It is a
market Microsoft dominates with its MS-DOS
and Windows programs, currently installed
on more than 120 million computers
worldwide.

But sometime late this year of early next.
Microsoft intends to brush away its rivals
once again when it introduces Chicago, the
next generation of Windows. If PC users flock
to Chicago as expected.

Gates actually could increase hit hold on
the industry he helped create in the early
1990s.

There had been speculation that the Justice
Department, which took over the
Investigation from the Federal Trade
Commission last year, might have gone so far
as to break up Microsoft Just as AT&T was
split up In 1984.

But ns the government closed the case late
Friday, however, it was with a mere slap on
the wrist. Microsoft admitted no guilt over
allegations of monopolistic practices, and
faces no fines or financial penalties. Its
revenues, now over $4 billion a year,
probably will not suffer.

No wonder Microsoft officials were happy
with the terms of the settlement. “It preserves
our ability to do business In a way that IS
effective,” said Bill Neukom, vice president
of law and corporate affairs.

But Attorney General Janet Reno professed
satisfaction with the outcome of the first
major antitrust case of the Clinton

administration, saying the settlement “‘levels
the playing field and opens the door for
competition” by curbing Microsoft’s
“monopollstic practices.”

Reno talked tough, adding that “while the
company fairly and lawfully climbed to the
top of the industry ladder, It used unfair and
illegal practices to maintain its dominant
position.”

But the settlement did not address what
many competing companics consider the real
antitrust issue. Microsoft, they say, has used
its control of DOS and Windows to extend 1b
hold on the software sector.

In fact. during the nearly four years the
government Investigated Microsoft, the
Redmond, Washbased behemoth managed to
be the major player In the market not only
for operating systems, but also for major
applications such as word processing and
spreadsheet software. And even as the
consent decree goes Into effect, Microsoft is
trying to tighten the screws on its major
competitors by asking smaller software
developers to adopt a standard that would
make their programs dovetail with
Microsoft’s best-selling “Office” suite of
applications. U??

Friday’s consent decree, which steers the
company and the government clear of the
courts, includes an agreement to change the
way Microsoft licenses its operating system.
That Issue the government felt was its best
chance to beat Microsoft had the antitrust
case gone to court.

Microsoft no longer will offer PC makers
steep discounts on volume purchases of DOS
and Windows In return for royalities from
every PC said—whether or not the Microsoft
system was actually Installed on them. That
“per-processor’’ licensing strategy had
discouraged manufacturers from buying rival
products such a Novell’s version of DOS or
IBM’s OS/2 operating system, since they
already were paying for Microsoft’s version.

Novell’s general counsel, David Bradford,
saw the consent decree as a clear victory.
“This has been a long effort by many
companies for many years.” he said, “and
this decision will provide consumers with
Increased choices and more innovative
products.”

But the euphoria may wear off quickly.
Microsoft’s Chicago program reportedly will
not require an underlying operating system,
leading Industry experts to predict the
irrelevancy or death of DOS once Chicago
catches on. Industry Standard P??ts

Competitors may benefit more from
Microsoft’s agreement to” loosen restrictions
on its nondisclosure agreements—Industry.
standard pacts that software companics must
sign to get advance copies of new products
such as Chicago. Microsoft In the past has
forced companies to agree not to work with
other operating systems in return for access
to Ib programs.

That may help large companies like Novell,
which is updating its popular WordPerfect
and Quattro Pro programs. But smaller
companies still may find themselves ti??t- ing
at windmills in trying to take on Microsoft.

Ernie Simpson. president of The Wizard
Co. in Denton, Texas, called the settlement ‘“a
waste of time.”

“Microsoft will continue to do as they have
been doing, only they’ll word their contracts

a little differently.” said Simpson, whose
company develops software for some major
Windows programs. ‘“Microsoft Is the de
facto industry standard for operating systems,
and they will continue to control the
industry to the advantage of Microsoft and
the detriment of everyone else.”

Microsoft had Insisted It would never settle
antitrust charges out of court. Gates was
positively adamant about it, complaining that
the Justice Department was hounding him
unreasonably, in the end, however, with
antitrust charges looking more and more
possible, the company decided to cut a deal.
Judging from the first reviews, Gates appears
to have done quite well by It.

Chronicle wiry ser??c?? to this report.

Sunday, July 24, 1994 C-5

San Francisco Examiner

COMPUTERS & TECHNOLOGY

Microsoft deal: too little, too late

A few days after the Department of Justice
announced the settlement of its antitrust
investigation of Microsoft, Bill Gates told the
Wall Street Journal, “I intend to defy
gravity.”

Thanks to the nature of that settlement, it
is likely that he will.

The Justice Department press release
announcing the settlement quoted Attorney
General Reno as saying, “Microsoft’s unfair
contracting policies have denied other U.S.
companies a fair chance to compete,
deprived cop- ??mers of an effective choice
??ong competing PC operating systems, and
alowed innovation.” True enough.

She went on to state, “Today’s settlement
levels the playing field and opens the door
for competition.”

Unfortunately, it is unlikely to do either.

It is telling that in describing the harm
caused to competition and innovation by
Microsoft’s practices, the attorney general
used the past tense. The particular practices
the settlement addressed were
unquestionably key factors in Microsoft’s rise
to dominance in the 1980s.

Among other things, Microsoft required PC
manufacturers to pay a license fee for its MS-
DOS and Windows operating system software
on every PC shipped with an Intel
microprocessor under long-term
agreements—whether or not those PCs
actually contained that software—and
unreasonably restricted independent
software companies from working with
Microsoft compatitors. In so doing, Microsoft
managed to insinuate its technology into the
heart and soul of 85 percent of the world’s
PCs.

By 1985, these practices had already had
their intended effect: making Microsoft’s
operating system the de fact?? PC standard.
The present source of Microsoft’s domination
in the PC world derives from the status as the
standard-holders, not the practices the Justice
Department condemned and which will now
be prohibited under the settlement.

Microsoft, understands this perfectly well,
which, of course, is why Bill Gates let the
settlement happen. Nothing in the proposed
settlement is likely to have anything other
than the most marginal effect on Microsoft’s
future.

Inherent in the nature of software
technology is the concept of dependence.
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Operating systems are useless without
application programs and vice versa. Neither
has discrete, stand-alone value.

But of the two, operating systems software
must come first and clearly provides the most
potential for leverage. To its credit, Microsoft
understood this earlier than everyone else
and exploited its insight relentlessly. So
technically dependent in the PC industry on
Microsoft operating system software, that
Microsoft could afford the luxury of a five-
year period in which to perfect. Windows
after its initial introduction in 1986.

When Apple introduced the Macintosh
“graphical user interface,” which replaced
ob??cure and hard-to-remember keyboard
commands with easy-to-learn and easy-to-use
screen icons and a mouse, it marked a
watershed in the development of consumer-
friendly computing. In response, Microsoft
introduced Windows, which was supposed
to provide Macintosh-like ease-of-use.

[See VIEWPOINT, C-6]

??VIEWPOINT from C-1

Too little, too late

But the first several versions of Windows
were so poorly designed that very few people
wanted them, preferring even the archaic
DOS with its incredibly difficult keyboard
commands. It wasn’t until 1990, five years
after its introduction, that Microsoft finally
produced a version of Windows that was
ready for prime.

Now, one would think that if genuine
competition existed in PC operating systems,
this five-year gap would have been exploited
by one or more competitors of Microsoft.
Indeed, it’s hard to conceive that any
company could have taken as long as
Microsoft did to get a basic technology right
and still survive.

Yet, Microsoft not only survived during
this period, it prospered. The reason is that
it was virtually impossible to shake free of
MS-DOS, even when clearly better
alternatives were available. The consumer
investment in application programs that
could only run on the Microsoft system was
too large and the cost of switching to an
alternative technology—even a clearly better
one—too great.

While this was obvious to everyone by
1985 or 1986, Bill Gates understood it in
1980.

Almost 10 years later, PC manufacturers,
consumers and software developers are even
more tightly bound to Microsoft operatins
system technologies. The ties that bind are
not contractual, they are technical, which is
why the Jus- rice Department settlement will
be ineffective.

And while controlling this standard,
Microsoft is free to compete on applications
based on the standard. Companies that
develop competing spreadsheet, word
processing and other such programs have
complained for years that Microsoft
programmers have the unfair advantage of
knowing changes to the operating system
specifications well before anyone else.

The fact is Microsoft owns— and closely
guards—the de facto standard for desktop
computers, a critical part of our information
infrastructure. And at least three steps could
be taken to ensure fair competition. Microsoft
could be required to:

??Publicly disclose its operating system
interface specifications so that designers of
competing operating systems could have
assurance that application programs written
for MS-DOS or Windows would run
efficiently with their operating systems.
Microsoft should update its specifications in
a periodic and timely manner.

San Jose Mercury News

Se??ng Northern Cal?? Since 1851

?? NOVEMBER 13, 1994

Microsoft, Intel set to define technology

?? Duopoly: Apple, IBM, Motorola
mounting last-ditch attempt to make PC
alternative. BY RORY J. O'CONNOR

Merr??ry News Staff Writer

Tomorrow, when Silicon Valley’s brain
trust arrives in Las Vegas as part of a 200,000-
strong crowd at the computer industry’s
largest trade snow, conversation will almost
certainly center on one topic: Can anything
stop Microsoft and Intel from controlling
everything?

Some fear that as the digital future of the
information superhighway emerges, an
unchallenged Microsoft and Intel will wind
up in total, undisputed control of the
technology upon which the country’s citizens
and economy will depend. And few believe
that a recently announced alliance between
Apple and IBM will prove an effective
roadblock.

Who will control COMPUTING’S
FUTURE? First in an occasional series.

Today, Microsoft Corp. makes the world’s
most popular software for personal
computers, operating systems that control 85
percent of the machines in use. Intel Corp.’s
microprocessor chips are the brains in 75
percent of all the computers made.

But the personal computer is rapidly
becoming a home appliance, and the PC is
poised to expand from word processing and
spreadsheets to controlling a myriad of other
jobs in our everyday work and personal lives.
The companies that control personal-
computer technology are in a position soon
to dominate much, much more.

From video telephones to intelligent fax
machines, from office to home, from
providing digital information and
entertainment to managing credit-card and
other financial transactions, Microsoft and
Intel are already extending their reach far
beyond traditional personal computing.

Both companies have deep pockets to back
the technology— and their unofficial
partnership is an effective duopoly that could
let the companies dictate the price of
technology, minimize consumer choices and
slow the pace of technical progress.

In short, many believe, little stands
between the two comparoes and technical
control of the future.

“Increasingly, I'm believing it’s all over,
and we’re going to be locked into Microsoft
and Intel forever.” said Dataquest analyst
Kimball Brown.

In the 13 years since IBM transformed the
PC from hobbyist toy to business tool. control
of the industry has shifted from IBM and
Apple to their once-tiny corn- petitors. Now,
Apple and IBM, despite their combined
annual revenues of nearly $75 billion, are the
underdogs.

Except for Apple, whose research and
development spending remains large despite

a $100 million cutback in the past year, few
PC companies invest significant sums in new
technology research. The bulk of such money
is spent by Intel to develop chips and
Microsoft to further its lead in software.

Many people in the industry decry this
state of affairs, but lack the money, the
marketing or the technology to force
meaningful competition. Even the federal
government has declined to step in,
punishing Microsoft with a slap on the wrist
after a four-year investigation into what
Attorney General Janet Reno called “illegal,
monopolistic” practices.

Perhaps the only force large enough to
change anything is an infant agreement
announced last week by Apple, IBM and
Motorola to build a new kind of personal
computer, one that would neither use Intel
microprocessors nor fea ture Microsoft
operating systems.

The timing of their agreement, one week
before the largest annual gathering of
technology power brokers in the world, is no
accident.

Even though the alliance will not produce
a product until 1996, IBM and Apple need
every ounce of momentum they can muster
for what is probably the last- ditch attempt
to topple Intel and Microsoft t or even to
hope to play a role in defining the technical
future.

But most analysts insist that Apple and
IBM are waging the wrong war. “The desktop
operating system war is over,” said venture
capitalist Ann Winblad, whose Emeryville
firm specializes in software companies.
“Microsoft has won.”

Instead. Apple and IBM should be looking
to the information superhighway for
opportunities to sell new technology, expand
their business and regain the power to force
technical competition, said Richard Shaffer,
publisher of the Technologic Letter in New
York.

That’s because there is a potentially more
lucrative market in the future, one that uses
both the personal computer and its
technology.

It goes by the catch-all term of information
superhighway, but it encompasses a host of
major changes in the role of personal
computers at work and at home.

Some of the latest home, computers are
already touted as being able to replace nearly
everything in a small office except the coffee
pot.

Phones and fax machines are becoming
smarter, thanks to more-powerful computer
brains. And when people are away from their
home or office in the future, they may well
carry portable devices that combine today’s
cellular phone with ready information
access, offering yet another umbilical cord to
the PC.

Over the next decade, even television is
poised to become interactive, offering far
more choices, two-way video and fountains
of information on demand—activities that
require heavy use of computer chips and
sophisticated operating systems and other
software. Computers will manage nearly all
financial transactions, and will even be a
citizen’s primary conduit to the government.

Some experts envision a single intelligent
box in the home, one that would use the
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functions of a personal computer to connect
the home to information and
communications lines through phone-
company wires or cable-television hookups.

There’s little doubt that each of these areas
will be the site of intense competition. In
almost every case, Microsoft and Intel’s
dominance of the PC business would give
them a crucial advantage.

If they succeed in controlling key
technology in any or all of these areas, they
will be able to determine much of how the
devices work, and could even control how
people receive information or make
purchases. And the closer the digital world
moves to merging control into just one or two
boxes connected to monolithic networks, the
better the chance Intel and Microsoft have to
dominate them as they have PCs.

But Apple insists it is not blind to the
digital future, despite initial failure in one
new market— that for personal digital
assisrants—and a very slow start for its E-
World on-line service.

“Clearly, there’s a feeling at Apple that
these other technologies are very exciting
areas,” said Rick LeFaivre, the head of the
company’s Advanced Technology-Group.
“But at the same time we’re making sure not
to take our eye off the PC and say it’s dead.
... The PC side of our business will be by far
the dominant side for a long, long time.”

At the same time, Apple’s partner is
struggling to regain power it has lost in
nearly every area of its business. Internally,
it is replacing top managers, revamping its
structure, changing key technology, laying off
workers and trying to figure out how it fits
into a world it once controlled. Externally,
critics say they can’t fathom the company’s
strategy, especially in personal computing,
where it is unclear what software and
hardware technology IBM considers
strategic—and, there, fore, safe for customers
to buy.

The problem for Apple and IBM, according
to analysts, is that they probably have little”
hope of competing effectively in the digital
future unless they can quickly establish their
new computer as a viable mauve.

But to become a PC alternative. the
companies must overcome a host of
difficulties, from wrenching changes in their
corporate cultures to damaged balance sheets
to the improbability of the partnership they
began with Motorola more than three years
ago.

“The whole plan in 1991 was daring, kind
of like chemotherapy,” stud Shaffer. “The
therapy might kill the patient, but the al
ternative is certain death.”

Few believe that Apple, IBM and Motorola
can thrive against the Microsoft-Intel
duopoly short of a move even more unlikely
than the original IBM-Apple partnership.

“Without the merger of Apple and IBM
into one corporate entity, they are executing
separate strategies, no matter what they say,”
Winblad said. “So while some people have
called this the David and Goliath story, with
Microsoft as Goliath, there is no David—
perhaps a Tom, Dick and Harry.”

Not everyone believes that a world where
two companies control most of the
technology is a cause for alarm, however.
“What’s wrong with there being just one

operating system? It’s supposed to be
transparent to the user,” said analyst Doug
Kass of the Viewpoint Group in Aptos. “I
don’t think that will lead to huge increases
in price. It’s not competition among vendors,
but what the market will bear in terms of
price. Consumers look for what works, not
the cutting edge. If some new (software) is
priced beyond the glass ceiling of what
consumers are comfortable paying, it won’t
sell.”

Not surprisingly, Microsoft officials share
that view

“Things are very competitive now,” said
Brad Chase, general manager of Microsoft’s
personal operating systems division. “Apple
is certainly not an uncompetirive company.
IBM is a very aggressive company. And the
thing about technology is you can’t rest on
your laurels. If you don’t keep aggressive,
your leadership will melt like butter.”

Tomorrow in Business Monday: How far
can Microsoft go?

San “Jose Mercury News,” Wednesday,
December 21, 1994

MICROSOFT’S DOMINATION

Microsoft’s revenues in the world market
for personal computer business grew more in
1994 than revenues in the market as a whole,
according to preliminary estimates by
Dataquest Inc. Total revenues grow by more
than $550 million, while Microsoft’s related
revenue grew by more than$650 million.
“Lotus 1-2—3. WordPerfect. dBase.

Paradox and Harvard

Graphics once dominated their respective
categories.” said Dataquest analyst Karl
Wong. “Today, Microsoft products have
replaced each of these one-time product
category leaders.” (Figures are in millions.)

94 1993 ““93-'94 94 ‘94 market

Rink Company Revenue % chg. ,Revenue,
share (%)

1 Microsoft $2.221 +29.4 $2.873

34.7 District of Columbia.

2 Lotus 986—1.8 968 1

I. 7 3 Novell 698 -11.6 617

7.5 4 Adobe 197 +28.1 253 3.1 5 Symantec
207 +15.2 238

2,9 6 Clans 160 -t-9.3 175

2.1 7 Borland 360 -52.8 170

2.1 8 Intuit 104 +56.9 163

2.0 9 Corel 105 +41.6 148

t.8 I0 Delrina 65 +43.1 94

1.1 Others 2.617 -1.7 2.573

31.0 Total 7.720 +7.2 8.272

100.0

Source: Dataquest Inc

MERCURY NEWS

Positive Feedbacks

in the Economy

A new economic theory elucidates
mechanisms whereby small chance events
early in the history of an industry or
technology can tilt the competitive balance
Conventional economic theory is built on the
assumption of diminishing returns.
Economic actions engender a negative
feedback that leads to a predictable
equilibrium for prices and market shares.
Such feedback tends to stabilize the economy
because any major changes will be offset by
the very reactions they generate. The high oil
prices of the 1970’s encouraged energy
conservation and Increased off exploration,
precipitating a predictable drop In prices by

the early 1980’s. According to conventional
theory, the equilibrium marks the “best”
outcome possible under the circumstances:
the most efficient use and allocation of
resources.

Such an agreeable picture often does
violence to reality. In many parts of the
economy, stabilizing forces appear not to
operate. Instead postitive feedback magnifies
the effects of small economic shifts; the
economic models that describe such effects
differ vastly from the conventional ones.
Diminishing returns imply a single
equilibrium point for the economy, but
positive feedback—increasing rerums—
makes for many possible equilibrium points.
There is no guarantee that the particular
economic outcome selected from among the
many alter-
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investigating behavior of the economy as an
evolving. complex system. by W. Brian
Arthur natives will be the “best” one.
Furthermore. once random economic events
select a particular path, the choice may
become locked-in regardless of the
advantages of the alternatives. If one product
or nation in a competitive marketplace gets
ahead by “chance.” it tends to stay ahead and
even Increase its lead. Predictable, shared
markets are no longer guaranteed.

During the past few years I and other
economic theorists at Stanford University,
the Santa Fe Institute in New Mexico and
elsewhere have been developing a view of
the economy based on positive feedback.
Increasing-returns economics has roots that
go back 70 years or mote. but Its application
to the economy as a whole is largely new.
The theory has strong parallels with modem
nonlinear physics (instead of the pre-20th-
century physical models that underlie
conventional economics), it recluses new and
challenging mathematical techniques and it
appears to be the appropriate theory for
understanding modem high-technology
economies.

The history of the videocassette recorder
furnishes a simple example of positive
feedback. The VCR market started out with
two competing formats selling at about the
same price: VHS and Beta. Each format could
realize Increasing returns as its market share
Increased: large numbers of VHS recorders
would encourage video outlets to stock more
prerecorded tapes in VIIS format, thereby
enhancing the value of owning a VIIS
recorder and leading mote people to buy one.
(The same would, of course, be true for Beta-
format players.) In this way, a small gain in
market share would Improve the competitive
position of one system and help it further
increase its lead.

Such a market is initially unstable. Both
systems were introduced at about the same
time and so began with roughly equal market
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shares; those shares fluctuated early on
because of external circumstance, “luck’ and
corporate maneuvering. Increasing returns on
early gains eventually tilted the competition
toward VHS: It accumulated enough of an
advantage to take virtually the entire VCR
market.

Yet it would have been Impossible at the
outset of the competition to say which
system would win, which of the two
possible” equilibria would be seleered.
Furthermore, if the claim that Beta was
technically superior Is true, then the market’s
choice did not represent the best economic
outcome.

Conventional economic theory offers a
different view of competition between two
technologies or products performing the
same function. An example is the
competition between water and coal to
generate electricity. As hydroelectric plants
take more of the market, engineers must
exploit more costly dam sites, thereby
increasing the chance that a coal-fired plant
will be cheaper. As coal plants take more of
the market. they bid up the price of coal (or
trigger the imposition of costly pollution
controls) and so tip the balance toward
hydropower. The two technologies end up
sharing the market in a predictable
proportion that best exploits the potentials of
each, in contrast to what happened to the two
video-recorder systems.

The evolution of the VCR market would
not have surprised the great Victorian
economist Alfred Marshall one of the
founders of today’s conventional economics.
In his 1890 Principles of Economics, he
noted that if firms” production costs fall as
their market shares Increase, a rum that
simply by good fortune gained a high
proportion of the market early on would be
able to best its rivals; “what. ever firm first
gets a good start” would corner the market.
Marshall did not follow up this observation,
however. and theore??cal economics has
until recently largely ignored it.

Marshall did not believe that mcreasing
returns applied everywhere; agriculture and
mining—the marestays of the economies of
his time— were subject to diminishing
returns caused by limited amounts of fer??le
land or high-quality ore deposits.
Manufacturing, on the other hand. enjoyed
increasing returns because large plants
allowed improved organization. Modern
economists do not see economies of scale as
a reliable source of increasing returns.
Sometimes large plants have proved more
economical; often they have not.

I would update Marshall’s insight by
observing that the parts of the economy that
are resource-based (agriculture. bulk-goods
production, mining) are still for the most part
subject to diminishing returns. Here
conventional economics rightly holds sway.
The parts of the economy that are knowledge-
based, on the other hand. are largely subject
to increasing returns. Products such as
computers, pharmaceuticals, missiles,
aircraft, automobiles. software,
telecommunications equipment or fiber
optics are complicated to design and to
manufacture. They require large initial
investments in research, development and
tooling. but once sales begin, incremental

production is relatively cheap. A new
airframe or aircraft engine, for example.
typically costs between $2 and $3 billion to
design, develop, certify and put into
production. Each copy thereafter costs
perhaps $50 to $100 million. As more units
are built, unit costs continue to fall and
profits increase.

Increased production brings additional
benefits: producing more units means gaming
more experience in the manufacturing
process and achieving greater understanding
of how to produce additional units even
more cheaply. Moreover. expenence gained
with one product or technology can make it
easier to produce new products incorporating
similar or related technologies. Japan-for
example, leveraged an initial investment in
building precision instruments into a
capacity for building consumer electronics
products and then the integrated circuits that
went into them.

Not only do the costs of producing high-
technology products fall as a company makes
more of them. but the benefits of using them
increase.

Many items such as computers or
telecommunications equipment work m
networks that require compatibility; when
one brand gains a significant market share,
people have a strong incentive to buy more
of the same product so as to be able to
exchange information with those using it
already.

If increasing returns are important. why
were they largely Ignored until recently?
Some would say that complicated products-
high technology-for which increasing returns
are so Important. are themselves a recent
phenomenon. This is true but is only part of
the answer. After all, in the 1940’s and
1950’s. economists such as Gunnar K. Myrdal
and Nicholas Kaldor identified positive-
feedback mechanisms that did not revolve
technology. Orthodox economists avoided
increasing returns for deeper reasons.

Some economists found the existence of
more than one solution to the same problem
distasteful—unscientific. “Multiple
equilibria.” wrote Joseph A. 5chumpeter in
1954, “are not necessarily useless, but from
the standpoint of any exact science the
existence of a uniquely determined
equilibrium is, of course, of the utmost
Importance. even if proof has to be purchased
at the price of very restrictive assumptions;
without any possibility of proving the
existence or [a] uniquely determined
equilibrium— or at all events, of a small
number of possible equilibria—at however
high a level of abstraction, a field of
phenomena is really a chaos that is not under
analytical control.”

Other economists could see that

ALL A

RANDOM WALK on a convex surface
illustrates increasing-returns competition
between two technologies. Chance
determines early patterns of adoption and so
influences how fast each competitor
improves. As one technology gains mort
adherents (corresponding to motion downhill
toward either edge of the surface), further
adoption is increasingly likely.
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FLORENCE CATHEDRAL CLOCK has
hands that move “‘counterclockwise’” around

its 24.hour dial When Paolo Uccello designed
the clock in 1443. a convention for clockfaces
had not emerged. Competing designs were
subject to increasing returns: the more
clockfaces of one kind were built, the more
people became used to reading them. Hence.
it was more likely that future clockfaces
would be of the same kind. After 1530.
“clockwise” designs displaying only 12
hours had crowded out other designs. The
author argues that chance events coupled
with positive feedback. rather than
technological superiority, will often
determine economic developments. theories
incorporating increasing returns would
destroy theft familiar world of unique,
predictable equilibria and the notion that the
market’s choice was always best. Moreover,
if one or a few firms came to dominate a
market, the assumption that no firm is large
enough to affect market prices on its own
(which makes economic problems easy to
analyze) would also collapse. When John R.
Hicks surveyed these possibilities in 1939 he
drew back in alarm. “The threatened wreck.
age.” he wrote. “‘is that of the greater part of
economic theory.” Economists restricted
themselves to diminishing returns, which
presented no anomalies and could be
analyzed completely.

Still others were perplexed by the question
of how a market could select one among
several possible solutions. In Marshall’s
example, the firm that is the largest at the
outset has the lowest production costs and
must inevitably win in the market. In that
case. why would smaller firms compete at
all? On the other hand. if by some chance a
market started with several identical firms,
their market shares would remain poised in
an unstable equilibrium forever.

Studying such problems in 1979, I believed
I could see a way out of many of these
difficulties. In the real world, if several
similar-size firms entered a market at the
same time, small fortuitous events—
unexpected orders, chance meetings with
buyers, managerial whims—would help
determine which ones achieved early sales
and, over time, which firm dominated.
Economic activity is quantized by individual
transactions that are too small to observe, and
these small “random” events can accumulate
and become magnified by positive feedbacks
so as to determine the eventual outcome.
These facts suggested that situations
dominated by increasing returns should be
modeled not as static, deterministic problems
94 SCIENTIFIC AMERICAN February 1990 as
dynamic processes based on ??ndom events
and natural positive feedbacks, or
nonlinear??ties

With this strategy an increasingreturns
market could be re-created in a theoretical
model and watched as its corresponding
process unfolded again and again. Sometimes
one solution would emerge, sometimes
(under identical conditions) another. It
would be impossible to know in advance
which of the many solutions would emerge
in any given run. Still, it would be possible
to record the particular set of random events
leading to each solution and to study the
probability that a particular solution would
emerge under a certain set of initial
conditions. The idea was simple, and it may
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well have occurred to economists m the past.
But making it work called for nonlinear
random-process theory that cud not exist in
their day.

Every increasing-returns problem need not
be studied in isolation; many rum out to fit
a general nonlinear probability schema. It can
be pictured by imagining a table to which
balls are added one at a time; they can be of
several possible colors—white, red, green or
blue. The color of the ball to be added next
is unknown, but the probability of a given
color depends on the current proportions of
colors on the table. If an increasing
proportion of balls of a given color increases
the probability of adding another ball of the
same color, the system can demonstrate
positive feedback. The question is. Given the
function that maps current proportions to
probabilities, what will be the proportions of
each color on the table after many balls have
been added?

In 1931 the mathematician George Polya
solved a very particular version of this
problem in which the probability of adding
a color always equaled its current proportion.
Three U.S. probability theorists, Bruce M.
Hill of the University of Michigan at Ann
Arbor and David A. Lane and William D.
Sudderth of the University of Minnesota at
Minneapolis. solved a more general
nonlinear version in ]980. In 1983 two Soviet
probability theorists. Yuri M. Ermoliev and
Yuri M. Kaniovski, both of the Glushkov
Institute of Cybernetics in Kiev, and I found
the solution to a very general version. As
balls continue to be added, we proved, the
proportions of each color must settle down
to a “fixed point” of the probability
function—a set of values where the
probability of adding each color is equal to
the proportion of that color on the table.
Increasing returns allow several such sets of
fixed points.

This means that we can detern the possible
patterns or soluti?? of an increasing-returns
problem by solving the much easier
challenge of finding the sets of fixed points
of its probability function. With such tools
economists can now define increasing-
returns problems precisely, identify their
possible solutions and study the process by
which a solution is reached. Increasing
returns are no longer “a chaos that is not
under arialytical control.”

In the real world, the balls might be
represented by companies and their colors by
the regions where they decide to settle.
Suppose that firms enter an industry one by
one and choose their locations so as to
maximize profit. The geographic preference
of each firm (the intrinsic benefits it gains
from being in a particular region) vanes;
chance determines the preference of the next
firm to enter the industry. Also suppose,
however, that firms” profits increase if they
are near other firms (their suppliers or
customers). The first firm to enter the
industry picks a location based purely on
geographic preference. The second firm
decides based on preference modified by the
benefits gained by locating near the first firm.
The third firm is influenced by the positions
of the first two firms, and so on. If some
location by good fortune attracts more firms
than the others in the early stages of this

evolution, the probability that it will attract
more firms increases. Industrial
concentration becomes self-reinforcing.

The random historical sequence of firms
entering the industry deter. mines which
pattern of regional setdement results, but the
theory shows that not all patterns ate
possible. If the attractiveness exerted by the
presence of other firms always rises as more
firms are added, some region will always
dominate and shut out all others.

If the attractiveness levels off, other
solutions, in which regions share the
industry, become possible. Out new tools tell
us which types of solutions can occur under
which conditions.

Do some regions in fact amass a large
proportion of an industry because of
historical chance rather than geographic
superiority? Santa Clara County in California
(Silicon Valley) is a Likely example. In the
1940’s and early 1950’s certain key people m
the U.S. electronics industry—the Varian
brothers, William Hewlett and David
Packard. William Shockley-set up shop near
Stanford University; the local availability of
engineers, supplies and components that
these early firms helped to create made Santa
Clara County extremely attractive to the or so
firms that followed. If these eatly
entrepreneurs had preferred other places, the
densest concentration of electronics in the
country might well be somewhere else.

On a grander scale, if small events m
history had been different, would the
location of cities themselves be different? 1
believe the answer |s yes. To the degree that
certain locations are natural harbors or
junction points on rivers or lakes, the pattern
of Ones today reflects not chance but
geography. To the degree that industry and
people are attracted to places where such
resources are already gathered, small early
chance concentrations may have been the
seeds of today’s configuration of urban
centers. “Chance and necessity,” to use
Jacques Monod’s phras??ract. Both have
played crucial ro?? the development of urban
centers ?? the U.S. and elsewhere.

Self-reinforcing mechanisms other than
these regional ones work in international
high-tech man. ufacturing and trade.
Countries that gain high volume and
experience in a high-technology industry can
reap advantages of lower cost and higher
quality that may make it possible for them to
shut out other countries.

For example, in the early 1970’s, Japanese
automobile makers began to sell significant
numbers of small cats in the U.S. As Japan
gained market vol. tune without much
opposition from Detroit. its engineers and
production workers gained experience, its
costs fell and its products improved. These
factors, together with improved sales
networks, allowed Japan to increase
FERROMAGNETS AND REGIONAL RAIL
GAUGES become ordered in much the way.
As a disordered magnetic material is cooled
(left% the atomic dipoles inside it exert
tortes on one another, causing neighboring
dipoles to align. Eventually all the dipoles in
a sample line up, but the direction they all
take (up or down) cannot be predicted
beforehand. Similarly, as Douglas Puffert of
Swarthmore College has shown, neighboring

private railroads (right) ha the past century
adopted the same gauge to extend their range
mole easily. Eventually all (or most) railroads
used the Same gauge. Similar equations
describe the behavior of these two system.5.
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its share of the U.S. 77 as a resuit. workers
gained 7? expert. ence, costs fell further and
quality improved again. Before Detroit
responded seriously, this posture-feedback
loop had helped Japanese companies to make
serious inroads into the U.S. market for small
cars. Similar sequences of events have taken
place m the markets for television sets.
rotegrated circuits and other products.

How should countries respond to a world
economy where such rules apply?
Conventional recommendations for trade
policy based on constant or diminishing
returns tend toward lowprofile approaches.
They rely on the open market, discourage
monopolies and leave issues such as R&D
spending to companies. Their underlying
assumption is that there is a fixed world
price at which producers load goods onto the
market, and so interference with local costs
and prices means of subsidies or tariffs is
unp?? ductive. These policies are appropriate
for the diminishing-returns parts of the
economy, not for the technology-based parts
where increasing rerums dominate.

Policies that are appropriate to success in
high-tech production and international trade
would encourage industries to be aggressive
in seeking out product and process
improvements. They would strengthen the
national research base on which hightech
advantages are built. They would encourage
rums in a single industry to pool their
resources in joint ventures that share up-front
costs, marketing networks, technical
knowledge and standards. They might even
foster strategic affiances, enabling comparues
in several countries to enter a complex
industry that none could NONLINEAR
PROBABILITY THEORY can predict the
behavior of systems subject to Increasing
terns, in this model, balls of different colors
are added to a table; the probability that the
next ball will have specific color depends on
the current proportions of colors (top).
increasing term-ns occur in A (the graph
shows the two-color case: arrows indicate
likely directions of motion): a red ball is mote
likely to be added when there is already a hi
fib proportion of”” red halls. This case has
two equilibrium points: one at which almost
all balls are red; the other at which very few
are red. Diminishing terns occur in B: a
higher proportion or red balls lowers the
probability of adding another. There is a
single equilibrium point. A corn. bination of
increasing and diminishing returns (C) yields
many equilibrium points. 98 SCIENTIFIC
AMERICAN February 1990 tackle alone.
Increasing-returns theory also points to the
Importance of timing when undertaking
research initiatives in new industries. There
is little sense in entering a market that is
already close to being locked-in or that
otherwise offers Little chance of success.
Such policies are slowly being advocated and
adopted in the U.S.

The value of other policies, such as
subsidizing and protecting new industries—
bioengineering, for example-to capture
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foreign markets, Is debatable. Dubious
feedback benefits have sometimes been cited
to justify goveminent-sponsored white
elephants. Furthermore, as Paul R. Krugman
of the Massachusetts Institute of Technology
and several other economists have pointed
out, if one country pursues such policies,
others will retaliate by subsidizing their own
high-technology industries. Nobody gains
The question of optimal industrial and trade
policy based on increasing returns is
currently being studied In. tensely. The
policies countries choose will determine not
only the shape of the global economy in the
1990’s but also its winners and its losers.
Increasing-returns mechanisms do not merely
tilt competitive balances among nations; they
can also cause economies-even such
successful ones as those of the U.S. and
Japan-to become locked into inferior paths of
development. A technology that improves
slowly at first but has enormous long-term
potential could easily be shut out, locking an
economy if. to a path that is both inferior and
difficult to escape.

Technologies typically improve u more
people adopt them and firms gain experience
that guides further development. This link is
a positive-feedback loop: the more people
adopt a technology, the mote it improves and
the more attractive it is for further adoption.
When two or more technologies (like two or
more products) compete, positive feedbacks
make the market for them unstable. If one
pulls ahead in the market, perhaps by
chance, its development may accelerate
enough for it to comet the market. A
technology that improves more rap. idly as
mote people adopt it stands a better chance
of surviving—it has a “selectional
advantage.” Early superiority, however, is no
guarantee of long-term fitness.

In 1956, for example., when the U.S.
embarked on its nuclear, power program. a
number of designs were proposed: reactors
cooled by gas, light water, heavy water, even
liquid sodi

COMPANIES CHOOSE LOCATIONS to
maximize profits, which are determined by
intrinsic geographic preference (shown by
color) and by the presence of other
companies, in this computer-generated
example, mast of the first few companies set.
de in the green region, and so all new
companies eventually settle there. Such
clustering might appear to imply that the
green region is somehow superior. In other
runs of the program, however, the red and
blue regions dominate instead. urn. Robin
Cowan of New York University has shown
that a series of trivial circumstances locked
virtually the en??e U.S. nuclear industry into
light water. Light-water reactors were
originally adapted from highly compact units
designed to propel nuclear submarines. The
role of the U.S. Navy in early reactor-
construction contracts, efforts by the National
Security Council to get a reactor—any
reactor— working on land in the wake of the
1957 Sputnik launch as well as the
predilections of some key officials all acted
to favor the early development of Light-water
reactors. Construction experience led to
improved light-water designs and. by the
mid-1960’s, fixed the industry’s path.
Whether other designs would, in fact, have

been superior in the long run is open to
question, but much of the engineering
literature suggests that high-temperature, gas-
cooled reactors would have been better.

Technological conventions or standards, as
well as particular technologies, tend to
become locked-in by positive feedback, as my
colleague Paul A. David of Stanford has
documented in several historical instances.
Although a standard itself may not improve
with time, widespread adoption makes it
advantageous for newcomers to a field—who
must exchange information or products with
those already working there—to fall in with
the standard, be it the English language, a
high-definition television system, a screw
thread or a typewriter keyboard. Standards
that ate established early (such as the 1950’s-
vintage computer language FORTRAN) can
be hard for later ones to dislodge, no matter
how superior would-be successors may be.

Until recently conventional economics
texts have tended to portray the economy as
someflung akin to a large Newtonian system,
with a unique equilibrium solution
preordained by patterns of amoral resources,
geography, population, consumer tastes and
technological possibilities. In this view,
perturbations or temporary shifts—such as
the oil shock of 1973 or the stock, market
crash of 1987—are quickly negated by the
opposing forces they elicit. Given future
technological possibilities, one should in
theory be able to forecast accurately the path
of the economy as a smoothly shifting
solution to the analytical equations governing
prices and quantities of goods. History, in
this view, is not terribly important; It merely
delivers the economy to its inevitable
equilibrium.

Positive-feedback economics, on the other
hand, finds its parallels in modern nonlinear
physics. Ferromagnetic materials, spin
glasses, solid-state lasers and other physical
systems that consist of mutua?? elements
show the same properties as the economic
examples I have given.

They #phase lock” into one of many
possible configurations; small perturbations
at critical tunes influence which outcome is
selected, and the chosen outcome may have
higher enerr/(that Is, be less favorable) than
other possible end states.

This kind of economics also finds parallels
in the evolutionary theory of punctuated
equilibrium. Small events the mutations of
history) are often averaged away, but once in
a while they become all-important in tilting
parts of the economy into new structures and
patterns that ate then proserved and built on
in a fresh layer of development.

In this new view, initially identical
economies with significant increasing.
returns sectors do not necessarily select the
same paths. Instead they eventually diverge.
To the extent that small events determining
the overall path always remain beneath the
resolution of the economist’s lens, accurate
forecasting of an economy’s future may be
theoretically, not just practically, impossible.
Steering an economy with positive feedbacks
into the best of its many possible equilibrium
states requires good fortune and good
timing—a feel for the moments when
beneficial change from one pattern to an.
other is most possible. Theory can help

identify these states and times, and it can
guide policymakers in applying the right
amount of effort (not too little but not too
much) to dislodge locked-in structures.

The English philosopher of science Jacob
Bronows??d once remarked that economics
has long suffered from a fatally simple
structure imposed on it in the 18th century.
I find it exciting that this is now changing.
With the acceptance of positive feedbacks,
economists” theories are beginning to portray
the economy not as simple but as complex,
not as deterministic, predictable and
mechanistic but as process-dependent,
organic and always evolving.
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NETWORK computing industry leader
Novell is bailing out of a number of its
existing markets and terminating several
product lines—including Novell DOS 7 to
concentrate on new ‘‘technology initiatives”
and usher in an era of “‘pervasive computing”

Novell is initially pulling out of the
personal computer operating system business
by stopping production of Novell DOS 7, a
product it acquired as part of its take-over of
Digital Research.

“The battle for the office desktop is over
and MS-DOS and Windows have won,”
Novell chairman and chief executive Robert
Frankenberg said at last week’s
Networld+Interop “94 conference in Atlanta,
Georgia, in the United States.

“We will support Novell DOS, but we will
not enhance it.”

“Novell has as much DOS marketshare as
Microsoft has network marketshare,” said
Novell executive vice-president John
Edwards.

“we are focusing on strong areas.”

Novell used Networld+Interop “94 to
introduce these strong areas, which are part
of its vision of the future of computing.

Novell sees networking as it is today
evolving to encompass a much wider, global
concept. It envisages everyone now owning
a computer will use networking technology—
through the global information
superhighway, among other things.
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It also expects a growing number of people
using computers for the first time in future
will also need to connect to information hubs
to share and exchange information.

“Our goal is to take people one step at a
time,” Mr Edwards said.

“The future is pervasive computing:
connecting people to allow them to work
anytime they want—any way.”

The term ‘‘Pervasive computing” is one
Novell has chosen to define its

South China Morning Post, September 20,
195 vision for the future. To usher it in, the
company is turning its attention to a range of
new products—encompassing operating
systems and user interfaces—and services.

Top of the list is SuperNOS, a planned
killer operating system that will see the best
of Novell’s existing NetWare network
operating system being combined with the
best of UnixWare—its UNIX counterpart.

There are an estimated 40 million NetWare
users on four million local area networks
(LANSs) worldwide—more than double the
number of users of all other network
operating systems combined.

In addition, there are about 30 million
users of UNIX applications around the world.

It is this formidable market that Novell
aims to capture with SuperNOS, according to
Mr Frankenberg.

“The time has come for NetWare NOS to
provide all the services of an operating
system,” he said.

“This is why we are evolving a SuperNOS
with NetWare and UNIXWare on a common
Novell microkernel.

“We have left the world of the mainframe.
Organisations have many servers. By
ensuring that NetWare and UNIXWare work
perfectly together, we allow our customers to
chose which technology they need on which
servers.”

Novell planned to make both products run
on a single set of hardware, or “as a single
system image on multiple hardware sets”” on
a network.

“You get the best of both and a progressive,
evolutionary path from today’s specialised,
robust backend,” he said.

“All applications, trained programmers,
tools, interoperability, support, and network
services continue on without change.
Perhaps best of all, we build on success,
adding functionality rather than simply re-
writing the old.” SuperNOS is still a
“concept”’, according to Mr Edwards.

“(It is a) codename for a technology
initiative to bring the best of UNIX and
NetWare together in a common system”

When complete, the system would be open
to licensing and would be provided on a
wide range of platforms, he said.

In addition to its focus on the network
operating system market, Novell is also
looking at the client side of the business.

Last week Mr Frankenberg unveiled plans
for an “‘advanced Novell client interface that
will make it compelling to be connected
networks”’

Featuring a graphical three-dimensional
user interface with a “world metaphor”, the
system would make network navigation
simple for the first time, he said.

South China Morning Post, September 20,
199.,

However, it would not be a new operating
system in its own right, Mr Edwards said.

Instead, it would be built on existing
systems such as Windows 95.

“We will see over four to six months of
demonstrating and customer testing of this
system (before it is brought to market),” he
said.

“It will browse the Internet, NetWare and
NCS networks and live in MS Windows,
Chicago, UNIXWare and other desktop
operating systems,” Mr Frankenberg said.

“It will bring not only these end user
services, but also compelling consistent
NAPIs (network application programmer
interfaces) for Windows, UNIX and other
developers to unlock the power of the
network from client applications.”

These new areas of focus do not just see
Novell pulling out of the desktop operating
system market—which was itself a move the
market “welcomed”, Mr Frankenberg said.

In addition, Novell is pulling out of the
database business, up to a point. Having sold
off Btrieve, its database product, the
company is now only working with partners
in the database area.

It will steer clear of creating vertical
applications and, while working with
information service providers as part of its
networking technology initiative, it will not
become an information service provider
itself, or attempt to provide communications
infrastructure.

“This frees up a considerable number of
people who are now making the network
fulfil our vision,” Mr Frankenberg said.

Hardware would also be an area that
Novell would abstain from dabbling in, he
said.

“(Former Novell chairman and chief
executive) Ray Noorda got us off hardware in
the “80s. I will keep us on the wagon in the
“90s,” he said.

Microsoft’s Operating System and
Application Strategy for Servers Fine-Tuning
Microsoft’s Server Strategy

Microsoft competitors have taken great
pleasure in the slow acceptance of the much
hyped NT. Some of this gloating is certainly
well deserved. After a long period of
anticipatory eulogies for competitive
operating systems, NT barely shipped
400,000 units in its first full year of
availability. This is one-sixth the number of
0S/2 shipments and only marginally higher
than Solaris” 1993 shipments (see Figure I).
Moreover. the majority of NT shipments axe
either free copies or axe being used for
development or evaluation.

2.400

400*

Figure 1: Licenses of 32-Bit Operating
Systems Shipped in 1993 (thousands of
units)

Are competitive OS vendors beginning
their celebrations too soon? After all,
consider how much solace Apple took in the
slow acceptance of Windows. Just as
importantly, many NT cynics are finding
their evidence in the wrong places. They axe
looking at the small number of total NT units,
the minimal acceptance on the desktop and
the technical deficiencies of the operating
system. Many of those competitors who view
NT as a server operating system are focusing

on comparisons with and difficulties in
displacing NetWare.

Those who want to objectively assess the
prospects for NT should instead examine the
positioning, capabilities and increasingly
high-profile endorsements of NT as an
application server operating system. While
NT’s acceptance as a desktop and file server
OS has been slow. a growing number of large,
leading-edge corporate customers see
tremendous potential for NT as an
application server in department-sized
environments. More importantly, Microsoft
has optimized NT’s server capabilities by
segmenting its development focus between
desktop and server versions and by
introducing a broad range of complementary
server offerings.

Meanwhile, most of the leading server
application vendors—including those
introducing client/server versions of
applications that had been available only on
minicomputers and mainframes— have
selected NT as one of their first server
operating systems, and the one offering the
largest market potential. What are NT’s real
prospects as a server operating system’: How
can one capitalize on its potential without
making their company’s future too dependent
on Microsoft and ,’OT?

Windows NT: The Rumors of its

Death Are Premature

Make no mistake. Windows NT and its
successors are Microsoft’s strategic operating
system. As Microsoft Executive Vice
President Mike Maples states. “by the end of
the 1990s there will be one Microsoft
operating system—NT— but there will be
three of them: NT Advanced Server, NT
Advanced Workstation and Windows NT”
(see Figure 2) Microsoft views the slow initial
acceptance of NT as only a relatively minor
delay in its quest for global software
domination.

As discussed in Summit Strategies” report,
Profiting from the Transition from Personal
Desktops to Enterprise Desktops, initial NT
desktop acceptance will Figure 2: Future of
the Windows Architecture be limited
primarily to engineering, publishing,
software development, trader workstation
and a few other specialized applications with
particular performance. security and
reliability requirements. This will begin to
change as developers write applications to
Win32. Most of these applications will be
optimized for Chicago. but they also will
provide hative performance on NT
Workstation and. then, on Cairo.

The story is very different for NT Server.
NT Server is Microsoft’s future. It is THE
FOUNDATION of all of Microsoft’s target
growth markets— workgroup, department,
enterprise. advanced consumer and
information highway. Microsoft, however,
has little or no experience or credibility in
those markets. It must develop them
essentially from scratch.

Microsoft recognizes these limitations and
is dedicating extensive commitment and
resources to its efforts to establish NT as a
standard server operating system. It has
carefully studied the factors that made other
enterprise and server operating systems
successful and has developed a strategy that
combines some of the most important of
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these factors with Microsoft’s own unique
twists. NT Server as the Foundation for
Microsoft’s Solution Platform Microsoft’s
most obvious work on NT is in the form of
Daytona. which will be more formally known
as Windows ,NT 3.5. Daytona will deliver
higher performance with smaller memory
and will provide better reliability,
robustness. SMP support and connectivity
than version 3.1.

It will be divided into two optimized
versions—one for advanced desktop users
(NT Workstation) and one for servers (NT
Server). This division will mark the
beginning of separate, but still binary
compatible code bases that are targeted at
separate markets. Daytona also will provide
a migration path to Cairo I NT version 4.0),
the scaleable, object-oriented OS that
Microsoft plans to release by the end of 1995.

However. as important as all of these
operating system enhancements may be. they
are only the foundation of a much broader
Microsoft server strategy. This strategy is
based on a broad range of server applications
that Microsoft is developing to run on top of
NT Server and which will tailor the OS for
use in specific functions.

Microsoft plans to ship five server
applications that will run on top of NT
Server. some of which are already shipping:
SQL Server. SNA Server. Systems
Management Server. Exchange Server. and
“Tiger” Video Server.

These server applications will likely be
joined by others, including a search and
navigation engine, server versions of many of
its client-based Microsoft Ofrice applications
and. possibly, some “diagonal” server-based
business applications, such as accounting,
human resources management and sale,
automation. Microsoft is also developing an
online service t code-named Marve?? that ,a
ill generally compete with Prodigy and
America Online.

Although these server applications are very
different from each other, all share at least
two important factors: They are designed as
general, extensible frameworks on which
partners are encouraged to write their own
specialized applications: and each is
available on and optimized for use with NT
Server and is designed to work seamlessly
with all other Solution Platform tools and
applications.

The combination of these factors will make
NT Server a unique, very formidable server
operating environment. Creating a
Consistent, Universal Server Environment
Each Microsoft server applications competes
with some third-party offerings. SQL Server.
for example. competes with Oracle7 and
Sybase System 10. Exchange competes with
Lotus Notes and Novell GroupWise.

,Microsoft. however, is positioning each of
these applications as generalized. extensible
platforms on top of which smaller, more
specialized and verticallyfocused
applications can be when.

Like Oracle and Sybase. Microsoft is
attracting third-party developers to write
specialized applications on top of its own
generalized platforms. Unlike Oracle and
Sybase, however, Microsoft will not develop
these applications itself. It will leave this
add-on market exclusively to third-party

partners and has developed a number of
large, well-funded cooperative technical,
marketing, distribution and consulting
programs to help these partners enter and
expand their markets. .Microsoft has already
attracted more than 600 partners to write
applications on top of SQL Server. more than
25 to write for Systems Management Server.
and 70 partnets to write for Exchange Server.
SQL Server applications, for example, range
from diagonal accounting and document
management through vertical applications for
insurance and health care.

This base of third-party applications will
help make the generalized Microsoft Server
Platform a viable foundation for a broad
range of highly specialized applications. In
and of itself, however, this is not different
from what is provided by competitive OSs
(i.e., NetWare and Unix), databases (such as
Oracle7) and groupware environments (such
as Notes). Microsoft. though, takes a giant
step beyond these competitive environments
by:

Optimizing its applications for, and
integrating them closely into its OS to
provide fast performance, permit the
application to take full advantage of all
operating system capabilities (without
duplicating them) and provide the basis for
integrating important application capabilities
directly into future versions of the OS.

Providing a common set of development
tools and integration protocols that allow
third-party applications to be easily
integrated into and take full advantage of the
operating system and all Microsoft server
applications and to integrate closely with
Microsoft desktop OSs and applications.

This integration is critical to Microsoft’s
entire server strategy, it provides developers
with a single set or’” APIs and
communications protocols with which they
can develop to all Microsoft desktop and
server OSs and integrate with all compliant
Microsoft and third-party applications. It
provides customers with a modular,
comprehensive. “easy-toown” server
environment.

Microsoft also is laying out a road map
under to make this integration closer and
deeper. As a result, data semantics and query
technology will be common across both
desktop and server components and
communications will be facilitated between
them.

More importantly, the OLE object model—
already supported by all Microsoft and a
small, but growing number of third-party
applications—will form the foundation of
Microsoft’s next-generaLion Cairo operating
system. In addition. many new Microsoft
products are based on a technology that will
be used in Cairo. This will simplify the
upgrade path to Cairo and will allow the new
OS to take over many of the capabilities of
previously distinct applications.

Since Cairo will be a pure object-based OS,
it will be highly modular. Components will
be easily added, deleted or replaced, making
it relatively easy for resellers or customers to
customize the operating system and
incorporate traditionally distinct functions
into it. In fact, since all Microsoft server
applications will fit into a single, integrated
Cairo model, it will be almost impossible to

distinguish between the operating system
and the applications.

Redefining Server Industry Rules to Match
Microsoft Strengths Microsoft’s approach
promises to make NT Server a much more
comprehensive. integrated server
environment than is available from any other
client/server operating system, relational
database or messaging backbone vendor. In
fact. NT Server will approach the level of
integration that previously had been
available only in proprietary mainframe and
minicomputer environments.

In and of itself, this integration will be
attractive to large numbers of customers.
application developers. OEMs and resellers,
but Microsoft plans to go even further. It will
offer these capabilities in a new way that no
other competitor can directly match. It will
combine capabilities that had traditionally
been available only as high-priced,
customdeveloped solutions on expensive
platforms with price levels and distribution
channels that were available only for basic
PC-level solutions. In other words. Microsoft
plans to redefine the rules of competition in
the server operating system and applications
market.

It will rewrite these rules in a way that
builds on its existing business model and
makes it difficult, if not impossible, for other
vendors to follow.

Summit Strategies believes that Microsoft
will execute this strategy gradually and in a
way that permits the incremental extension
of its traditional low-overhead, product-
oriented, virtual company business model.

It will establish this presence in a niche in
which there is very little entrenched
competition—department-level, decision
support application servers (see Figure 4). It
will position the NT server environment as
a more functional, scalable application
platform than NetWare and a less expensive,
easier-to-own alternative to Unix. While
Microsoft plans to ultimately replace
NetWare and Unix, initially it will coexist
with them by emphasizing connectivity with
Unix and its use as an application server
within existing NetWare file server
environments.

Enterprise Application Server

??

File/Print

Workgroup Application Serve,

Unix Core Market

?? Server

Core Market Core Market

1993

2000

Source: Su?? Strategies, Inc.

Figure 4 : Microsoft’s Trojan Horse Strategy

Microsoft will use this market as a
beachhead from which to expand gradually
into complementary segments, such as
department-level and branch transaction
servers, workgroup application servers. file
and print servers and eventually, into some
division-level environments. Summit
Strategies expects this strategy to allow
Microsoft to grow NT’s position in the
network server operating system market from
about 2.5 percent in 1993, to almost 15
percent by 1997. It will play much larger
roles in the application server market and.
especially, in the lowend to midrange of that
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market. Obstacles to Microsoft’s Dominating
the Application Server—

Part I

Microsoft is certainly well-positioned to
establish a strong position in the application
server market. Its success, however, is far
from assured. The company still faces a
number of strong competitors and must
overcome a number of self-imposed
obstacles. These obstacles fall into two
primary categories: some are product-based
while the others are a result of the company’s
business model. Microsoft’s productbased
obstacles are:

The perceived unreliability of

Microsoft server solutions Everybody
recognizes the limitations inherent in the
Windows desktop environment. Most
customers are willing to put up with these
Limitations in return for the benefits of low
cost, application availability and
standardization. Customers, however, are
much less willing to accept such limitations
in application server environments,
particularly when they are using the servers
to run business-critical applications that had
previously been entrusted only to
mainframes and mini-computers.

On one ban”. NT is relatively robust for a
Version 1.0 operating system. However. it is
still immature, unproven and lacks many of
the complementary tools that will be
required for acceptance in business-critical
environments. Microsoft does promise more
robust upgrades to its operating system.
RDBMS and communications software, new
versions of needed system management and
messaging software, and improved fault
tolerance and recoverability. However. its
continual missed shipment deadlines do not
instill great confidence.

The limited openness and scalability of the
Microsoft solution

Although Microsoft operating systems may
be standards, they are not open. This creates
a risk, since customers who adopt them will
have a difficult time migrating to another
operating systems, should the need arise.
This problem will be particularly acute for
customers who buy into Microsoft’s server
applications. since these applications will be
available exclusively on NT Server and will
be integrally linked to it.

This lock-in could be particularly
dangerous for customers who require that
their applications be highly scaleable, up
through enterprise environments. Microsoft
solutions currently support symmetric
multiprocessing and will support clustering
and be portable to all major processors.
However, NT Server is currently tuned for
single and dual processing. Its next
implementation is only likely to scale to four
processors. which is far below the 16- to 30-
CPU tuning of a number of versions of Unix.
There are, however, mitigating factors for
each of these concerns. Consider robustness.
While Microsoft has missed deadlines in
shipping virtually all of its key products,
once they do ship. they are reasonably stable
and deliver on most of the company’s
promises. When push comes to shove, most
customers would prefer to receive a stable
product late. than a buggy product on time.
But. regardless of when Microsoft ships.
computing environments with overwhelming

needs for proven, reliable server
environments are unlikely to select Microsoft
products, at least for the next several years.

As for openness and portability, it is
largely a question of target markets and
tradeoffs. Generally speaking, large corporate
MIS departments are most likely to demand
that their server environments be open,
flexible and scalable. Most of these MIS
groups have the capabilities or the resources
required to configure. develop for and
administer these solutions. In contrast, many
small businesses and department-level
customers will be willing to trade off such
benefits in return for solutions that are easier
and less expensive to buy, configure and
manage, and for which off-the-shelf
applications are generally available.

The percentage of the market that will fall
into each camp is certainly debatable. While
everyone says that they want open, scalable
and robust solutions, when it comes time to
make a final decision. Summit Strategies
believes that many more customers will
choose easy, cheap and standard.

Obstacles to Microsoft’s

Dominating the Application

Server—Part II

The other, and more difficult obstacles to
Microsoft’s success in the server market are
more dependent on the company’s business
model and style of operation, than on its
technology. Summit Strategies sees three
primary. obstacles in this category.

Microsoft’s penchant for making enemies

Microsoft has always had a way of making
enemies due to such factors as its sheer
market power, position as industry upstart,
cockiness, and the ruthless way in which it
often deals with competitors and partners
alike. On one hand. vendors have no choice
but to cooperate with a company that is
dominant in the market in which they wish
to participate (as Microsoft is on the
desktop). On the other hand. vendors can
avoid, or actively help to defeat those
companies which do not yet have market
dominance.

Microsoft’s lack of an enterprise marketing
and support organization Microsoft
developed its business model around a
product-focused, low-overhead. indirect sales
and support model. This model was well-
suited to the company’s initial goal of selling
high volumes of low-cost, non-mission-
critical products into low levels of business
organizations.

However, Microsoft is now targeting with
its server products towards the business
solutions market, which developed around a
totally different business model. Its
customers, therefore, have very different
requirements. Microsoft does not have or
plan to develop the type of direct sales.
Implementation consulting or 7124,
heterogeneous, on-site support capabilities
that many business customers expect from
their key system software vendors. While
Microsoft is enhancing its direct marketing,
consulting and support capabilities, it will
rely on third-party partners to provide most
of these capabilities. There is no evidence to
suggest that its new target market is ready for
this type of “virtual company”” model.

Microsoft’s confusing market messages

Microsoft doesn’t seem to know what it
wants to be when it grows up. On one hand,

it insists that it is preparing to become an
enterprise solutions vendor.

It claims that NT Server and its
accompanying applications will provide the
robustness, scaleability, reliability,
capabilities and features of traditional
enterprise solutions. On the other hand, its
product releases, actions and distri bution
and support programs suggest that Microsoft
is really targeting department- level markets.
These mixed messages are extremely
confusing to customers and partners, and
damages Microsoft’s credibility as a business
systems provider. Summit Strategies believes
that Microsoft will ultimately recognize that
its most natural and responsive customer
base, its partner franchise, and its largest
potential, most strategic market lies in
department-level and branch environments.
It will focus its product development, its
marketing resources and its partnership
programs at this segment.

Once it captures a dominant and
sustainable position in this core market, it
will expand in both directions—downward
into file server and workgroup markets and
upward into enterprise-level markets.

Microsoft, however, must address a
number of other issues before it can nope to
effectively address even these department-
level and branch application server markets.
It must build the type of in-house
infrastructure required to establish credibility
in these markets and attract the type of
application, distribution, integration and
support partners that can address these
customers” real needs.

As fully discussed in the next report m this
series, Microsoft’s Market. Channel and
Partner Development Strategy for Servers.
Microsoft recognizes many of these
requirements and is making more progress in
addressing them than is generally recognized.

In summary, Microsoft will certainly be a
force to be reckoned with in the application
server market. Anyone who hopes to play in
this market must understand where Microsoft
is going and how the company will change
the rules of competition to its own advantage.
Only by understanding these critical factors
can a company decide whether they will
partner or compete with Microsoft and what
they must do to survive this competition or
premiership.

SUMMIT STRATEGIES. INC 360 Newbury
Street, Boston. MA 02115 1017) 266—9050
Fax (617) 266—7952

This executive briefing contains a
summers, or Summit Strategies report. In-
depth information is in the actual report.
This material 7? righted and cannot be
reproduced ?7 written ??remission from
Summit. Additional copies can be obtained
through Summit.

How Microsoft’s Server Strategy Will
Change the Industry Part II: Microsoft’s
Market, Channel and Partner Development
Strategy for Servers

Microsoft’s goal is to establish NT Server
as the AS/400 of the client/server world. It
is developing a seamless, optimized, easy-to-
use and administer environment that will
provide access to a broad range of packaged,
business-critical applications.

The server platform will be sold to the
same types of customers who have bought
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IBM’s AS/400-based business solutions— a
combination of small and midsized
businesses and departments of larger
corporations.

Similar to the AS/400 which comes stan-
dard with its own specially tuned and
optimized operating system, database and
management tools, Microsoft is developing a
complete suite of base-level server
applications that axe available exclusively on
and optimized for bit Server. Microsoft,
however, cannot provide the type of bundled
solution that IBM is offering. NT Server must
run on multiple off-the-shelf servers and
must accommodate databases.
communications, management and other
tools from a large number of competitive
vendors.

Novell is another network operating system
vendor who has successfully sold into small
and midsized business and departments of
larger corporations. As with Microsoft,
Novell relied on partners and third-party
partners for distribution and support and had
to integrate NetWare into heterogeneous
environments. However, Microsoft will face
more difficult challenges than Novell did
since NetWare is primarily a file server
operating system. In general, file server LANs
are easier to configure and manage and do
not require the level of integration, earring or
solutions- oriented sales capabilities that
client/server networks do.

Although Microsoft must provide the value
of supporting a broad range of platforms and
accessory software, it recognizes that too
many options lead to the same type of
confusion that has restrained the growth of
Unix. Microsoft. therefore, is taking
something of a middle path by providing
customers with the choice to purchase its
server operating system and applications
either as:

Separate, standalone products that can be
integrated with any other vendors” NT
Server products or as

A single, integrated bundle (called Back
Office), which includes the server operating
system and Microsoft server applications as
a preconfigured, integrated set of tools
designed to work together. Pricing for this
package is 40 percent less than if all packages
were bought separately. As discussed in the
first report of this series, Microsoft’s
Operating System and Application Strategy
for Servers, all Microsoft server products
share a number of important factors. Each is:

Available exclusively on, and optimized
for use with NT Server,

Designed for use with a common set of
Microsoft development tools and integration
protocols;

Designed to work seamlessly with all other
Solution Platform tools and applications:

Positioned as a generalized, extensible
framework on which partners are encouraged
to write their own specialized applications.

This commonality and integration is
critical to Microsoft’s server strategy. The
goal is to attract large numbers of developers,
resellers and administrators to the broad
Microsoft environment, facilitate the
availability, of hundreds of specialized,
packaged server applications and to provide
customers with a modular, comprehensive,
easy-to-own server environment. Microsoft

plans to offer capabilities that have
traditionally been available only as high-
priced, custom- developed solutions on
expensive platforms, at price points and
through channels that were previously
associated with PCs. The company also will
provide migration paths from PCs.

Thus, Microsoft will redefine the rules of
competition in the server operating system
and applications market. If it succeeds, many
of Microsoft’s competitors will find it
difficult—if not impossible—to compete.

Building a Business-Critical Solutions
Infrastructure Microsoft faces a number of
challenges in its bid to enter these new
markets. Its corporate infrastructure was
well-suited to the marketing and support
needs and the economic mandates of the PC
industry. It had a small direct marketing
organization to promote desktop
productivity, products to storefront computer
dealers and a small telephone-based support
staff to answer questions. It did not have,
however, a large customer direct sales force,
a consulting or integration group, or
comprehensive support capabilities to which
MIS managers and CIOs are accustomed. It
could not hope to compete with vendors
such as IBM, Hewlett-Packard and Oracle in
selling bet-your-business server products to
large corporations. Microsoft, therefore, has
begun to build new marketing, integration
and support infrastructures that are intended
to improve its credibility and more
effectively address the needs of new
customers. The company built a:

3,000-person direct marketing
organization, 40 percent of whom are
dedicated to addressing the needs of large
corporate customers:

500-person consulting and systems
integration group to help large corporate
customers plan, design and implement
sophisticated client/server business solutions
around Microsoft products:

3,000-person, around-the-clock support
group, 400 of whom are trained specifically
on the complexities of server operating
systems and heterogeneous networking,
Premier customers get access to higher-level
support people, an accelerated escalation
procedure, a dedicated manager who will
help them with proactive planning and, in,
some instances, access to on-site support
capabilities.

Microsoft also formed a new marketing
group, the Organization Customer Unit, that
is responsible for developing and managing
ongoing relationships with business
organizations. This unit is divided into two
primary groups: one to manage large cor-
porate customers, the other to build sales into
small and midsized companies. The
Organizations Unit is responsible for:
Managing the company’s Select volume
licensing program, which is intended to
make it easier for large corporations to buy
from Microsoft and to build ongoing
relationships with them;

Recruiting and managing relationships
with client/server application developers and
systems integrators who will be most
important to Microsoft’s efforts to sell client/
server solutions into large corporate
accounts;

Responsibility for the Microsoft’s value-
added Solution Providers programs. It

recruits and manages resellers who will be
capable of selling Microsoft server products
and client/ server solutions and other
partners who are specially qualified to train
customers on and support these new
implementations.

The Organization Customer Unit also owns
Microsoft’s Industry Marketing group which
targets vertical markets that can potentially
generate large sales of Microsoft-based client/
server solutions.

Defining a New Client/Server

Business Model

Microsoft’s direct work with corporate
accounts, through its newly enlarged direct
sales force, consulting services and support
arm, is somewhat similar to that provided by
traditional enterprise system and software
vendors. But there are two major differences
between Microsoft’s approach and those of
enterprise vendors. Under the Microsoft
program:

Third parties handle all product delivery
and much of the implementation and actual
support requirements. All Microsoft product
sales, even those under the Select program,
are fulfilled by third parties. Microsoft’s
consulting and support groups will typically
refer customers to third-party partners or
bring these partners into a project
themselves, with the goal of having the
partner handle the implementation and most
of the follow-up work.

The primary goal in working directly with
customers is to transfer Microsoft’s
knowledge to its customers, not to actually
do the work themselves. For example, the
company generally confines consulting work
to fast-in/fast-out projects where it defines
architectural requirements, plans transitions
and trains or supervises customer employees
and third parties to provide the actual
implementation work and to fully handle
future projects themselves.

Virtually all aspects of these services have
the ultimate goal of helping third-party
partners address the needs of corporate
customers without direct involvement by
Microsoft. While all product fulfillment is
handled exclusively through third parties.
Microsoft is trying to involve appropriate
partners directly in the demand creation
process.

Microsoft’s consulting and support
organizations have even more formal
structures for training and for bringing
partners into accounts. MCS consultants. for
example, dedicate approximately ten percent
of their total billable hours to helping
Microsoft Solution Providers (SP) and count
on partners for providing more than half of
all their billable hours in some of its
practices.

This cooperation with SP partners also
carries through Microsoft’s support and
training organizations. For example,
Microsoft Education Services no longer
deliver training directly to end users. The
company has two new channels, Authorized
Training Centers and Technical Education
Centers, that it established specifically to
deliver courses on Microsoft products and to
certify partners who have completed
specialized training.

The company’s support group, meanwhile,
provides only very limited support for
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Microsoft products’ connections into
heterogeneous environments. One class of
partners, Authorized Service Centers, have
been authorized to provide such capabilities.
Furthermore, the company provides very
little on-site work and will not even go on-
site without a Solution Provider. If the
customer does not have an SP, Microsoft will
help it select one and then bring the
Solutions Provider up-to-speed on the
customer’s environment.

Developing Partnerships to Enable
Microsoft’s Virtual Company Model: Phase
One

Every vendor, irrespective of the degree of
its horizontal integration, relies on partners
to help sell its products.

Microsoft’s virtual company model will
require much closer partnerships with many
more types of partners than most other
companies” models.

Various partners will play different roles in
the Microsoft server business model, but
these roles will change significantly as the
market for client/server solutions matures.
During the earliest stages of the market,
Microsoft must work most closely with
solutions-oriented systems vendors, systems
integrators and software developers. After all:

Systems vendor partners such AT&T GIS
and Digital Equipment and systems
integrators such as Andersen and Business
Systems Group work directly with large
corporate customers to help define the need
for, develop, implement and support custom
solutions;

Infrastructure software developers will
provide the capabilities required for more
demanding and sophisticated applications
such as enterprise transaction processing;

Application vendors develop the solutions
that will be required to attract customers who
cannot or do not want to develop their own
applications. Microsoft has already gained
commitments from vendors of leading client/
server accounting, MRP, groupware,
document management, and customer
management applications;

Relational database vendors will play
particularly important roles in the early
stages of this market. RDBMSs are critical
client/server infrastructure technologies and
most of the vendors have their own solution-
based sales, consulting, application
development and support capabilities.
Moreover, once an RDBMS is ported to an
operating system, it is relatively easy for all
of the applications written to these RDBMSs
to be ported.

Microsoft will always want to play a role
in the type of large, corporate, custom
implementations that are handled by large
system vendors SI. RDBMS and application
partners. Therefore, it will have a continuing
need to work with these first- generation
client/server partners. However, Microsoft
will be ready to shift its primary emphasis to
a new group of partners once client/server
computing (especially Microsoft’s approach
to it) becomes more widely understood and
accepted and a critical mass of applications
become available for NT Server.

Developing Partnerships to Enable
Microsoft’s Virtual Company Model: Phase
Two

Microsoft’s primary strength is in selling
large quantities of standard products to

smaller companies and individual customers
through large numbers of third-party
channels. It will attempt to apply this same
business model to its server business.

A number of Microsoft partners are already
established in and committed to this type of
business.

Microsoft is encouraging current server
vendor partners (everyone from AST through
Tricord) to bundle NT Server and the Back
Office application suite with some of their
servers. Some partners such as Compaq and
Informix will play critical roles as “bridge
vendor” partners, helping to “repackage” the
capabilities developed and lessons learned
from direct sales of client/server solutions
into third-party channel programs. (Summit
Strategies” report, The New Age of Client/
Server Applications, contains a full
examination of the roles of bridge venders.)

Microsoft already has signed up almost
6,000 third-party Solution Provider resellers,
and plans to grow this number to about
15,000 resellers by rind- 1995. The company
is focusing SP recruiting efforts primarily at
established, successful resellers of products
including the AS/400.

Novell NetWare. Sun workstations, Unix
RDBMSs and vertical and diagonal
applications. It is targeting resellers who are
best situated to address Microsoft’s targeted
verticals in geographies that lack adequate
coverage. Microsoft also is devoting extensive
efforts to training and generating business for
these partners. For example, it is:

Establishing large, formal programs (e.g.,
DevCast, BusCast, TechNet and Microsoft
Partner Network) to educate and train these
channels:

Passing large numbers of leads to these
channels, and is developing vehicles (e.g.,
trade shows, road shows and seminars) to
generate demand;

Using Microsoft consultants and support
engineers to train partners to perform
functions currently provided by Microsoft
personnel, and to actively bring these
partners into accounts; Actively helping
high-end, traditionally direct sales system
vendors (e.g., AT&T GIS and Digital),
database vendors (e.g., Oracle and Sybase)
and application vendors (e.g., SAP and D&B
Software) to develop and offer their own
products through third-party channels;

Encouraging distributors and aggregators to
provide built-to-order, custom-configured
server bundles (that combine Back Office
back-end, Vertical Office front-end, and
specialized third-party applications) to their
resellers.

Microsoft plans to use its market position,
vendor partnerships and aggressive channel
development programs to build a broad,
third-party, client/server distribution and
support channel well before its competitors.
It will then try, to lock these channels into
Microsoft solutions by ensuring that they are
familiar and comfortable with Microsoft
products. Microsoft will do this by providing
the best technical and marketing support, by
using its marketing muscle to generate more
sales than competitors (with less effort and
resources from SPs), and by promising never
to directly compete with its partners (as
proprietary and Unix vendors often do).

Microsoft’s Prospects for Success in the
Client/Server

Server Market

Unix vendors will most likely offer client/
server server solutions that are more open,
robust, flexible and scalable than those
offered by Microsoft IBM will most likely
offer AS/400 solutions that are more turnkey
and easier to manage. Novell will most likely
offer solutions that are lower priced.
Microsoft, however, will combine some of
the best of all of these capabilities with a
number of its own unique advantages. For
example, it will offer:

The largest base of binary compatible
servers and off-the-shelf applications of any
server environment;

Access through the broadest range of
distribution channels in the industry;

Probably, the lowest cost, best price/
performance application servers in the
industry (due to a combination of Microsoft’s
aggressive software pricing, availability on all
hardware platforms and broad distribution);

A turnkey solution (based on Back Office
and Vertical Office) in which all of the
components will integrate seamlessly with
each other and support the same APIs (e.g.,
OLE, ODBC and MAPI);

A strong development platform to which
custom and packaged application developers
can write using a broad range of Microsoft
and third-party tools:

Strong scalability ranging from
uniprocessor 486-based PC servers to 30 CPU
Sequent servers and a broad range of uni- and
multiprocessor RISC servers; and

Systems and software that provide
reliability, availability, manageability,
security and robustness that will be suitable
for all but the most demanding applications
and environments.

Given the strategic importance of the server
market to Microsoft’s future, the company
can be expected to compete ferociously, and
offer the largest, best- funded partner
recruitment, training, advertising and
marketing programs in the industry.
However, as discussed in the first report of
this series on Microsoft’s NT Server strategy.
Microsoft’s Operating System and
Application Strategy for Servers, the
company will still be hampered by factors
such as:

Novell’s strong established position in the
channel and in the file server and low-end
database server markets;

Unix’s perceived (and in many instances,
real) advantages in areas such as reliability,
scalability and openness;

Microsoft’s reputation for ruthlessness and
for competing with its software partners in a
segment of the market in which partnerships
are critical; and

Whether the market or channel is prepared
for the virtual company model on which
Microsoft is staking its future. Summit
Strategies views this last issue as the single
most important, most open question in
assessing Microsoft’s prospects for success in
this new market. Will customers who are
accustomed to a single vendor solution really
accept such a diffuse, nontraditional chain of
responsibility for support of mission-critical,
line-of- business solutions?-Will Microsoft’s
partners be able to address the demands that
this model will place on them?

As discussed in a number of our previous
reports. Summit Strategies believes that this
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model will work and that Microsoft is
building the type of infrastructure that is
required to support it. But even if the virtual
company model works, there is still a
question as to when it will work.

While the virtual company model will
almost certainly succeed when client/ server
technologies and markets become more
mature, how suitable is it during the early
stages of the market? After all, few people
currently understand how to design, develop
or maintain client/server solutions, the tools
are immature and most configurations are
still custom developed.

Microsoft’s initial reliance on the virtual
company model has the potential of
effectively locking the company out of the
market before its business model has a
chance to prove itself. This, however, is not
likely to occur. After all, Phase One partners
such as AT&T GIS, Digital Equipment
Sequent, Andersen, EDS and SAP typically
assume full responsibility, for their solutions.

Ultimately, customers anti partners must
rely on Microsoft rather than on system
vendors for the stability of the operating
system and the foundation server
applications. However, this should not be
much of a problem since no systems
integrator or vendor (including IBM) assumes
full responsibility for every component of a
solution. Although it may cause some
consternation, everybody uses some type of
third-party products. While the risk may still
be greater for a Microsoft- based solution
than for a vendor-specific Unix system, the
level of risk will decline as Microsoft’s server
products mature (as with bit Server 3.5) and
as implementations of leading reference
accounts become proven.

Overall. Summit Strategies is quite
optimistic about the prospects for NT Server.
As fully discussed in the first report Of this
series, we expect NT Server to account for a
rapidly growing share of the network
operating system market, growing from about
2.4 percent in 1993 to 14 percent in 1997.

More important than the raw numbers, are
the segments in which NT Server will
experience its greatest acceptance.

Penetration will be relatively low in file
server and enterprise application server
markets, yet NT Server is likely to dominate
the large, highly strategic midrange (large
workgroups, departments and branch office)
application server markets. As shown in
Figure 1, this entry, will provide a perfect
vehicle by which Microsoft will be able to
extend its penetration downward into the file
server and workgroup application server
markets, and gradually upward into the
division and enterprise application server
markets.

Opportunities and Threats for- Microsoft
Partners and Competitors

Microsoft’s likely success in the
application server market presents some
significant opportunities for partners. Each
phase of the market will offer significant
revenue and profit opportunities, but the
opportunities will vary greatly by type of
partner and over time.

During Phase One, turnkey solutions
partners who can define, develop, implement
and support custom applications will have a
great advantage. In Phase Two, as NT Server

and applications become more es- tablished
in the market, and as client/server solutions
become poised to enter broader markets and
channels, Microsoft will shift its attentions to
“bridge vendors” who can help translate the
capabilities and lessons of Phase One-
implementations into the type of “cookbook”
approaches and solutions that will spur
broad market, third-party sales. When the
market enters Phase Three, the lowest cost
producers with access to the broadest, most
effective distribution channels will be best
situated.

Divisional Application Server Unix Core
Market

Enterprise Application Server

Source: Summit Strategies, Inc.

Figure 1: Microsoft’s Server Market and
Expansion Strategy

By this time. Phase One partners will have
to either:

Evolve their business models to play by
Phase Three rules:

Adapt their value-add to ever more
specialized, demanding, and narrower
segments of the market such as distributed,
object-based transaction processing
environments;

Find another market such as global,
enterprise Unix solutions; or

Go out of business.

All types of partners—hardware vendors,
software vendors and resellers—will be
susceptible to this type of shake-out.

Microsoft is using its unique product line
and market position to change the rules of
competition in these markets. It is optimizing
its applications for its NT Server operating
system, providing the type of bundling
incentives and using the type of pricing
approaches that few, if any, competitors will
be able to follow.

Even though Microsoft currently is
competing only with vendors of the broadest
server foundation applications, all partners
need to beware. As the client/server market
grows, previously specialized applications
will become increasingly mainstream. As
discussed in previous reports such as
Developing and Leveraging Client/Server into
Broad Markets and Channels. Summit
Strategies believes that diagonal applications
such as accounting and sales automation will
become just as broad and strategic in the
client/server age as data-base and
presentation graphics were in the personal
computer age. If Microsoft decides to enter
these markets, some server application
vendors may face the same types of options
in competing with Microsoft that server
operating system vendors will face over the
next several years,

If Microsoft does succeed in changing the
rules of competition, few will be able to go
head-to-bead with Microsoft products.

They will be faced with a choice of one of
two primary strategies: either focus their
product and market development efforts on
segments of the market m which they have
a clear advantage and can establish a
reasonably defensible position; or introduce
highly focused products that are optimized
for a market niche that is too narrow to
attract the direct (or at least focused)
attention of Microsoft.

In summary,, partnering with Microsoft
may be as dangerous as competing with it.

Partners can protect themselves by
continually adapting their value-add to
provide capabilities that Microsoft will
require during different stages of its server
products” life cycle.

Vendors still have about a three-year
window of opportunity before Microsoft
establishes the level of market power that
will make it difficult or impossible to
compete head-to-head in its core market.

Even after Microsoft attains this level of
power, competitors will have many
opportunities to “hit Microsoft where it
isn’t” by targeting segments where Microsoft
and its solutions are weak or by focusing on
niches that are too small or specialized to
draw Microsoft’s focus (future Summit
Strategies” reports will address this and
related issues in greater detail).

Although partners and competitors will al-
ways have plenty of opportunities. every
vendor and reseller in the server mar- ket
will have to learn to play by new rules.

These rules will be generally defined by
Microsoft, around the vendor’s own capa-
bilities, channel strengths and business
model. For better or worse, the rules of the
application server market will come to look
increasingly like those that currently shape
the personal computer market.
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MICROSOFT AND VISA TO PROVIDE
SECURE TRANSACTION TECHNOLOGY
FOR ELECTRONIC COMMERCE

Secure Transactions Across Networks
Mean Lower Costs, Expanded Markets

PARIS, France, November 8, 1994—
Microsoft Corporation and Visa International
today announced that the have signed a letter
of intent to jointly provide a standard,
convenient and secure method for executing
electronic bankcard transactions across
global public and private networks. Their
secure solution will held expand the market
for electronic commerce by providing new
opportunities for consumers, merchants and
Visa member financial institutions.

The secure transaction technology will
consist of software that supports both the
cardholder and merchant sides of a
transaction and works with the visaNet
payment system to authenticate buyers and
sellers and to secure transactions for clearing
and settlement. Microsoft and visa wil1l
publish specifications that make secure
transaction technology available to other
software vendors and card systems to
implement themselves or license from
Microsoft.
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The technology will be developed initially
for the Microsoft?? Windows TM operating
system family and is scheduled to be
available in 1995. It will include extensive
encryption capabilities based on technology
from RSA(r) Data Security, Inc.

“The technological leadership of Microsoft,
along with the global financial reach of visa,
allows :he consumer to make payments over
networks worldwide as easily and safely as
payments made in person.” said William L.
Chenevich, group vice president. Visa
International. “Our relationship with
Microsoft will held to accelerate the growth
of commerce over electronic networks and
will open up new opportunities for our
member institutions, merchants and
cardholders worldwide. As the information
highway becomes defined, we must look at
a variety of alliances and a variety of ways
to protect :he financial relationships of our
members and their cardholders.” Chenevich
also indicated that the two companies
welcomed the interest and support of other
parties.

“Right now, we’re all street people on the
information highway; we can’t protect our
privacy and information: we can’t prove who
we are; we can’t buy anything,” said Nathan
Myrhvold, senior vice president of Advanced
Technology at Microsoft. The Microsoft-Visa
technology solves these problems by using
public- key technology Co assure safety and
privacy, and easy-to-use client software
which allows consumers to use their existing
bankcards co pay for goods and services
across multiple applications and merchants.”

Will F. Nicholson, Jr., chairman of the
board of directors of Visa U.S.A. and
president and CEO of Colorado National
Bankshares, Inc., added that U.S. financial
institutions were facing new challenges in a
changing payments environment to provide
their customers with service and support,
“with Microsoft, we have an opportunity to
bring together :ethnology and banking, as
consumers explore alternative methods of
purchasing at new points of transactions.” he
said.

Founded in 1975, Microsoft is the
worldwide leader in software for personal
computers. The company offers a wide range
of products and services for business and
personal use, each designed with the mission
of making it easier and more enjoyable for
people co cake advantage of the full power
of personal computing every day. Microsoft
is headquartered in Redmond, Washington,
U.S.A.

Visa, the world’s largest consumer
payment system, has more than I1 million
acceptance locations. Visa member financial
institutions have issued more than 357
million cards worldwide including more
than 185 million in the U.S. Visa also has the
leading global ATM network. Visa,
headquarters in the U.S., has offices An
London (Europe region), Tokyo (Asia Pacific
region), Toronto, (Canada region) and Miami
(Latin America region). Microsoft is a
registered trademark and windows is a
trademark of Microsoft Corporation.

RSA is a registered trademark of RSA Data
Security, Inc.
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Trade Group’s Board Cancels Hearing

On Microdot’s Plan to Acquire Intuit

BY VIVECA NOVAK

And DON CLARK

Staff Reporters of THE WALL STREET
JOURNAL

WASHINGTON-An unusual trade-group
hearing on Microsoft Corp.’s pending
acquisition of Intuit Inc., scheduled to take
place today, was canceled after Microsoft
successfully” pressed for an eleventh-hour
meeting of the group’s board.

Mike Maples, a Microsoft executive vice
president, said the Information Tech- nology
Association of America board voted
overwhelmingly Friday to cancel the hearing,
after he invoked his right as a director to call
a board meeting. “It wasn’t a Microsoft-
driven decision,” he said.

But he complained in an interview that
scheduled speakers at the hearing were all
opponents of the Intuit deal who are believed
to be talking to the Justice Department’s
antitrust division. That division is reviewing
the transaction.

News of the cancellation reverberated. “It’s
pretty apparent that Microsoft squelched it,”
said Dan Schley, former lead of a tax software
firm who was ??cheduled to give his views
at the session. The Industry is clearly up in
arms about this.” ITAA’s 325 members
include such giants as International Business
Machines Corp. and General Motors Corp.’s
Electronic Data Systems Corp., as well as
Microsoft.

“I'm very disappointed,” said Bernard
Goldstein, a former chairman of ITAA, It
was very obvious Microsoft was unhappy
with this process, but this really is, for the
industry, a very large issue. It’s worthy of
venting. . .”

ITAA chairman Jim Mann, who formed the
committee last month, said he believed the
group’s diverse membership would make for
a range of opinions.

Instead of holding today’s hearing, the
committee will broaden its inquiry to
evaluate Microsoft’s overall impact on the
information technology industry.

Rick Crandall, an ITAA board member and
chairman of Comshare, a software company
in Ann Arbor, Mich., said a larger look is
needed. “The question is, where does the
industry stand with regard to Microsoft, what
are its competitive “tactics, and are they
illegal or unhealthy for the industry?”

The latest developments add to the
intensity surrounding the review. Justice
Department staff are being inundated with
The views-mostly negative-of companies and
individuals about the impact of the deal
beyond the 77 software market that it most
directly affects.

Stephen Case, chief executive of America
Online, was to speak at the ITAA event
today. Two on-line service pro- viders—
Compuserve Inc., a unit of H & R Block Co.;
and Prodigy Services Co., a joint venture of
International Business Machines Corp. and
Sears, Roebuck & Co.—have talked to the
antitrust division about the Microsoft deal.

Mr. Schley has been a key source of
information about the personal financial
software industry for antitrust division staff.
He said that in a conference call with seven
lawyers and eight economists from the

division a couple of weeks ago, he told the
staff that he didn’t believe that Microsoft’s
plan to sell its personal finance package,
Money, to rival Novell Inc., will lead to real
competition for Intuit’s much more popular
Quicken program. Microsoft hopes the
divestiture will allay govern- ment concerns
about any anticompetitive effects of its Intuit
acquisition.

B6 THE WALL STREET JOURNAL
MONDAY. DECEMBER 12. 1994

Microsoft’s New Marketing Tactios

Complaints

Hard Push to Get Commitments to
Windows 95 May Hurt”

By DON CLARK And LAURIC HAYS

Staff Reporters of TICZ WALL ?? JOURNAL

Five months after a controversial
settlement with the Justice Department.
Microsoft Corp. is using aggressive new
marketing tactics that have angered some key
customers.

The software powerhouse is seeking more
money and more marketing support from
personal-computer companies for Windows
95. a fundamental rewrite of the operating
system used on more than 100 million
personal computers. Microsoft’s proposed
licensing terms have caused a eborus of
complaints from PC maters, who are under
severe pressure to lower their own prices.

Microsoft’s terms include an extensive list
of marketing incentives to get PC makers to
quickly commit to the new program . which
could bring more than 81 billion in sales in
its first 12 months.

Windows 95 also could help Microsoft
further undermine International Business
1Fdichines Corp.’s 0S/2 program, which has
about 5% of the market compared with
Microsoft’s 80%.

Some computer makers contend the new
terms raise an unfair barrier to their offering
0S/2 and may violate the spirit of Microsoft’s
consent decree with the Justice Department.
Vobis Microcomputer AG. Germany'’s biggest
personal-computer maker, also has publicly
com. plained about Microsoft’s proposed
licensing terms for its previous operating
systems and announced plans to start loading
machines with 0S/2.

Microsoft insists it is operating strictly
within the guidelines of the settlement.
Several large computer makers, including
Compaq Computer Corp. and Packard lieu
Electronics Inc, also said they see no unfair
anticompetitive bias m the market. ing
incentives.

Still. the harsth response to its biggest. ever
selling job suggests that even mighty
Microsoft has to tread carefully in prod- cling
the industry toward a major modernization
effort. A serious misstep could wind up
boosting 0S/2, which IBM is promoting
heavily to take advantage of delays in
shipping Windows 95. There are signs that
Microsoft already has begun backing away
from a major price increase for the product.

“Now is not a sane time to be
unreasonable,” said Steven Ballmer.
Microsoft’s executive vice president of sales
and support. “IBM has never been thumping
the drum harder for OS/2 than they are :.
now ...I don’t think they’re going to be
successful, but you don’t gamble the
company on it.”
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Microsoft doesn’t disclose its terms for PC
maters. Several PC maters said Microsoft
representatives mentioned possible prices
from $55 to S75 before discounts for
Windows 95. an increase that could be more
than 100% over the estimated average for the
combination of its existing DOS and
Windows programs.

But Michael Culver. senior director of
product management at Acer Inc.’s PC unit
in San Jose. Calif., said Microsoft more
recently dropped the proposed price sharply
and reduced the size and number of
marketing discounts offered.

“The ultimate goal is to have a similar
price as what we are paying for DOS and
windows now,” Mr. Culver said. “In the end,
whether they’ve been forced to be more
accommodating, or it’s just negotiating
strategy, I think in the end. it’s going to
work.”

After the haggling, some analysts believe
Microsoft will wind up settling for a
‘Microsoft can kill us,” the chairman of one
PC maker said. “I worry more about my
dealings with Microsoft than I do about my
competitors.” rice increase of 15% to 2%
over earlier operating systems. Rick
Sherlund. an analyst at Goldman. Sachs &
Co. estimated that computer makers would
wind up paying about $43 a machine for
windows 95.

The flap is just the latest reverberation
from the advent of Windows 95. which
replaces both DOS and Windows and is
scheduled to be shipped in the second
quarter of next year.

The stakes are equally high for IBM. which
is batting to build acceptance for its latest
version of OS/2, called Warp. IBM’s
operating system is based on DOS and
Windows. and runs application programs
written for them. But Warp won’t run rams
tailored for windows 95 unless IBM makes
some major changes to the program, a process
that Microsoft expects could take years. The
new software gap could remove a prop
keeping IBM’s softwere on the market
Microsoft believes.

Mr. Ballmer asserted that IBM is offering
computer makers 0S/2 for free and may be
even paying some to take it. An IBM
.spokeswoman denied both contentions: she
wouldn’t disclose exact pricing, but
conceded that IBM is “going for market
share.” IBM said it has sold 500.000 copies
of Warp in five weeks, and the spokeswoman
added that the company viewed the recent
friction between Microsoft and computer
maters as “‘an opportunity.”

Complaints about Microsoft’s latest tactics
come as the Justice Department prepares for
a final appearance before a federal judge on
the consent decree this week. Robert Litan.
deputy assistant attorhey general in the
department’s antitrust division, declined to
comment on specific allegations against the
company but said he has continued to talk
to rivals about Microsoft’s actions.

The consent decree, signed in July, ended
Microsoft’s practice of “per-processor”
licenses, which Justice contended excluded
competitors by forcing computer makers to
pay for every PC: they shipped that contained
particular microprocessor chips. It also
prohibited “minimum commitments,” under

which computer makers were compelled to
pay for a set number of copies of Microsoft’s
programs, regardless of whether they sold the
estimated number of computers or not.

Mr. Ballmer said Microsoft’s new
marketing incentives for Windows 95 were
designed to take the place of minimum
commitments while accelerating the move to
the new product. According to a draft of one
of the “market development agree menus.”
PC maters can choose among a series of
“milestone” steps that can reduce theft
royalty payments as much as S20 a machine.

For example. PC makers can get a L3
discount a system if they agree to install
Windows 95 on at least 50% of their desktop
systems within 30 days of the time it appears
on the market. They can earn another $2 if
they sign a license agreement by March 1,
another S3 by completing a certification
program to earn a Windows 95 logo by next
April 1. plus $2 more for putting that logo
on PC cases and keyboards.

But some PC maters contend they have
little choice but to sign the agreements.
Executives at these companies, who
requested anonymity because of potential
retaliation from Microsoft, said they could
face prices for Windows 95 that will put
them at a disadvantage against competitors if
they don’t sign up.

“Microsoft can kill us.” the chairman of
one company added. “I worry more about my
dealings with Microsoft than I do about my
competitors.*”

Some exectives said promoting Windows
95 and designing systems to win certification
for its logo program reduces the money they
have to spend promoting other operating
systems. An executive at one PC mater said
it already has cut back on his 0S/2 Warp
support after agreeing to tile Microsoft
marketing steps. He said his understanding
with Microsoft prohibits him from exhibiting
Warp at a trade show booth alongside
Windows, although that restriction isn’t
explicitly stated in the contract.

“We have to sit there and swallow it. What
else do we do?’* said the computer
executive. He added in a reference to
activities permitted under the consent
decree, “Microsoft ham just found a new way
to skin the cat.”

Microsoft’s Mr. Ballmer rejected such
assertions, stating that the incentives are
entirely voluntary and don’t discrete against
other operating systems. ‘The amount of
work isn’t a strenuous set of activities.” he
said. “If there isn’t a payback. you lust don’t
do them.”

Vobis, the German PC maker, claims that
Microsoft insisted on computing discounts
for its existing” operating systems based on
Vobis’s total PC shipments. In August. just
after the consent decree was signed.
Microsoft proposed a contract to Vobis that
estimated its annual ship-merits of 88 models
at around 475.000 and quoted a Windows
price of 528 a copy based on that total.

Theo Lieven. chairman of Vobis, said he
wanted a discount based on lower estimated
sales, so that he could accommodate
customers that may ask for 0S/2. But
Microsoft Wouldn’t quote him a price based
on a smaller number of computer shipments,
he said. Instead. in oral negotiations.

Microsoft said Vobis would have to pay S63
for each machine under a so-cailed per-copy
license, a more costly licensing scheme that
doesn’t use estimated sales.

The consent decree permits volume
discounts and says they may be based on
estimates of future sales. Microsoft’s Mr.
Ballmer said Mr. Lieven wasn’t being
required to put windows on every machine
he shipped in order to receive the S28 price.
Vobis would pay that price only on copies it
used; if the number wound up to be less than
475,000, the royalty rate would be
renegotiated next year. he said.

But Mr. Lieven insisted that once he agreed
to a price based on total shipments. he would
be forced to use Windows on that many
machines, regardless of what customers
ended up wanting. Microsoft ““is doing
exactly the same u before” the consent
decree, Mr. Lieven charged.

“I have everyday negotiations with
Microsoft, but it’s difficult for them to
understand that this decade of monopolism
has ended. We want a choice of operating
systems,” he said.

4TH STORY of Focus printed in FULL
format.

Copyright 1994 The Washington Post
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HEADLINE: Microsoft Deal Came Down to
a Phone Call; With Bill Gates on the Line,
Justice Dept. Ends a Lengthy Probe

SERIES: Occasional

BYLINE: Elizabeth Corcoran, Washington
Post Staff Writer

BODY: By last Friday afternoon, the dozen
lawyers gathered in a conference room at the
Justice Department were exhausted. They
had spent the past day and a half wrangling
over the terms of a settlement that—if
signed—would close the most extensive
antitrust investigation of a software company
in history.

“Get Bill Gates on the phone,” demanded
Anne K. Bingaman, the department’s
assistant attorney general for antitrust.

After almost five years of investigation, the
Justice Department was on the verge of
settling its charges of monopolistic practices
with software giant Microsoft Corp. But not
near enough to sign an agreement. Two
previous negotiating sessions had broken off
each time in a stalemate.

Bingaman believed she had to talk to the
man at the top, Gates, the 38-year-old co-
founder and chairman of Microsoft. Over the
course of 19 years Gates had turned a simple
software program into a company with $ 4.5
billion in annual sales. For much of the
industry, he didn’t just run the company, he
was the company.

Soon Gates came on the line. Bingaman
recalled that after an hour’s back-and-forth
over details of Microsoft’s licensing practices,
Gates said the words she wanted to hear: “I
can live with this.”

Meeting with reporters on Saturday,
Bingaman said the settlement would end a
virtual monopoly by Microsoft with its MS-
DOS and Windows “operating system”
software, which controls the basic functions
of personal computers. It would mean lower
prices and greater choice for consumers, she
said.
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Microsoft, at its own press conference here
an hour later, offered a different assessment:
“I'm going to invite your attention back to the
facts and cut the rhetoric,” Microsoft general
counsel William Neukom said. The company
had settled a costly, bothersome suit;
Microsoft’s business would not be affected by
the changes.

The following reconstruction was based on
interviews with Bingaman, Gates and others
involved in the negotiations.

After a long winter of studying evidence,
Bingaman was convinced that Microsoft’s
licensing practices for its operating system
were unfair. In mid-June, she informed her
boss, Attorney General Janet Reno, that she
thought there was enough evidence to sue.
As as a matter of course, Bingaman’s office
then contacted the company.

Bingaman asked Microsoft if it was
interested in settling. Neukom said the
company was willing to listen. Microsoft was
fed up with the investigation, which had
begun in 1989 with an inconclusive Federal
Trade Commission inquiry. The Justice
Department picked up the case last August.

Although Microsoft had provided what
Gates described as “millions of documents
and every piece of e-mail,”” or electronic
mail, for more than four years, it never knew
precisely what the government was trying to
prove, he said. News reports floated ideas
such as breaking up the company.

“In some ways, a lawsuit would have been
a more just environment,” Gates said
yesterday, because Microsoft could have
publicaly aired its side of the case. “Things
were just so random.”

Gates had once been proud about having
virtually nothing to do with Washington
politics. But in the past year he had become
a more frequent visitor to the nation’s capital,
hiring a local public relations firm and
calling on journalists and administration
officials to discuss the software industry, the
information highway, foreign trade—and the
investigation.

When Bingaman and Neukom finally met
in late June, the assistant attorney general
laid out a narrower case than many of the
press reports had suggested.

The Justice Department wanted Microsoft
to change licensing practices that the
department contended unfairly discouraged
computer makers from buying operating
systems from Microsoft’s competitors. She
broached terms for a possible settlement.

A day or so later Neukom responded.
Microsoft was willing to negotiate. He
requested, however, that the European
Commission, which was investigating similar
charges against Microsoft in Europe, be part
of the negotiations. According to Neukom,
Microsoft did not want to finish one battle in
the United States, only to face another
overseas.

Bingaman and the European Commission
agreed to negotiate jointly with Microsoft in
Brussels.

Bingaman had a vacation coming up, the
week of July 4, which she traditionally spent
in Silver City, N.M, the hometown of her
husband, Sen. Jeff Bingaman (D-N.M). But
this year, she would miss it. She told only
a handful of key staff members she and a
team were heading across the Atlantic.

For a week, nine people—three each from
the Justice Department, Microsoft and the
commission—spent hours at a time
discussing licensing minutia in conference
rooms at the commission’s headquarters in
Brussels. “I'd say the discussions were very
civilized,” said Neukom, who headed the
Microsoft team.

“There was a lot of information to be
exchanged.”

For a week the negotiators met several
times a day, often picking up again late in the
evening so they could cover new information
or terms that had been faxed from Microsoft
headquarters in Redmond, Wash., which was
nine hours behind Brussels. By Friday, they
had reached an impasse—the Americans flew
home. In interviews, neither side would say
what had caused the breakdown.

They had agreed to a telephone conference
on July 11, but Bingaman was not betting on
a happy ending. “T had to play out the hand,”
she said. “I figured, if it works, great; and if
not, we gave it our best try.”

In the conference call, the parties agreed to
return to the bargaining table. This time the
date was set by the Europeans, who could not
arrive in the United States until late the next
day. They agreed to convene again last
Thursday morning. Although the European
delegation was down to two, a few more
Justice Department lawyers had joined the
talks.

Bingaman had not officially threatened a
suit, she said, but she was ready to file. On
Thursday a Justice Department attorney had
flown to a district where Bingaman wanted
to file, a place, she later said, ‘“where the
dockets are thin—"" If the negotiations fell
irreparably apart, all Bingaman needed was
a final okay from her boss, Reno.

Neukom was uncertain if Bingaman would
take Microsoft to court. “People negotiate in
lots of different ways,” he said. “But we were
confident of our position and felt the courts
would agree with us.”

By about 4 a.m. Friday the talks had
stalled. Bingaman suggested that a call to
Gates to try to resolve some of the disputed
terms. The conversation was brief—and
futile. The lawyers quit the offices,
convinced that their differences were
widespread.

Yet one more phone call from the Justice
Department to the Microsoft people drew the
negotiators back to the table later on Friday.
By early afternoon, with only a few points
unresolved, Bingaman again asked to speak
to Gates. ‘“He’s the ultimate decision maker,”
she said. “I just wanted to get this settled
with him.”

For the next hour or so, Gates talked via
speakerphone with Bingaman and a small
team of Justice lawyers, along with
representatives from the European
Community and Microsoft. They gathered
near the speakerphone in Bingaman’s office,
occasionally leaving in small groups to
debate a point in private.

“I sat on the phone for a long time,” Gates
recalled. “People seemed to be coming in and
out of the room” where Bingaman was
talking.

Then came the breakthrough, according to
Bingaman. “Bill finally said, “I can live with
this,” and I said the same thing.” The

representative from the European
Commission also agreed.

“She asked me if Neukom had the
authority to sign for me and I said, ‘Yeah,””
Gates added.

The lawyers scrambled to turn dog-eared
pages with scribbles in the margins into a
single document. They finished the set for
the European Commission first, so the
representatives could make the last flight
back to Brussels, which left at just before a
p-m. Friday.

By 9:30 p.m. the signed settlement was
filed in the U.S. District Court in the District
of Columbia, which must now decide
whether it will be implemented.

“I just went home,” Bingaman said. “It was
a weird feeling. Even after 4 o’clock [and the
discussion with Gates] I wasn’t clear it was
going to happen.”

Gates said: “It’s over. I like to work on
products. This could have been a distraction,
we’ve settled it in a way that doesn’t affect
our business.”

Gates pointed out that the company has
seven divisions that work on a variety of
products. “None of the people who run those
divisions are going to change what they do
or think or forecast. Nothing. There’s one guy
in charge of [hardware company] licenses.
He’ll read the agreement.”

And when Microsoft signs future licensing
agreements with hardware makers, Bingaman
promised, ‘“we’ll be watching.”

TAB 43

TO APPENDIX TO MEMORANDUM OF
AMICI CURIAE IN OPPOSITION TO
PROPOSED FINAL JUDGMENT

IN CIVIL ACTION NO. 94-1564 (SS)

SIGNED BY GARY REBACK
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LENGTH: 663 words

HEADLINE: Microsoft’s Plan To Buy Intuit
Raises Concern; Trade Group Calls 2
Hearings To Get Industry Opinion on Deal

SERIES: Occasional

BYLINE: Elizabeth Corcoran, Washington
Post Staff Writer

BODY: The reach of software giant
Microsoft Corp. has so vexed some in the
computer industry that a major trade
association is convening two meetings to talk
about it.

Yesterday, the Arlington-based Information
Technology Association of America (ITAA)
said it was asking companies throughout the
industry to voice their opinions on
Microsoft’s latest proposed conquest—Intuit
Inc., the leading maker of personal finance
software. Microsoft announced on Oct. 13
that it planned to buy Intuit for stock worth
$ 1.5 billion.

“This is a dramatic acquisition by a very
elite and powerful company,” said Bernard
Goldstein, who will chair a special ITAA
committee to solicit industry comments on
the deal. “We want to understand why many
firms in the information technology industry
are agitated by this proposed transaction.”

The ITAA, which represents 325 software
and hardware companies, plans to turn over
relevant comments to the Justice Department,
which is reviewing whether the proposed
deal might squash competition. The agency
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must give approval before the deal can be
consummated.

To gather comments, the ITAA plans to
host two industry hearings, one in
Washington and another in San Francisco, in
early December. The ITAA also will accept
written comments submitted by Dec. 2.

In hopes of skirting criticism that the deal
might inhibit competition, Microsoft plans to
transfer its own personal finance software
package, called Microsoft Money, to Novell
Inc. of Provo, Utah. As payment, Novell
would give Microsoft royalties on every copy
of Money it sells for a fixed period.

Microsoft is clearly trading up. Intuit’s
software, called Quicken, is estimated to
have 6 million customers while Microsoft
Money has only about 700,000. Among other
points, observers suggest that the Justice
Department will weigh the market strength
that Money would have in Novell’s hands
and whether it would continue to offer real
competition to Quicken.

Sources said that about 10 days ago, Justice
Department representatives met with
Microsoft to request additional details on the
proposed deal. Once the department receives
that information, law requires that it spend
only a few weeks finishing its analysis.

In the course of its review, the Justice
Department would be likely to interview
industry representatives. But some industry
players have suggested that few are willing
to criticize the software giant publicly
because so many must work with Microsoft
to ensure that their software applications will
run smoothly on top of Microsoft’s DOS or
Windows operating systems, software that is
used in most personal computers.

By offering to accept written comments
and promising to keep some names
confidential, the ITAA hopes to loosen a few
tongues. “I guess we’ll find out how
inhibiting a factor that [concern] is,” said Jim
Mann, who chairs the ITAA. If no one offers
criticism of the Microsoft-Intuit deal, he
suggested, “it would be responsible to
conclude that would be due to business
relationships with Microsoft. We know
there’s concern.”

Other software associations have chosen
not to get involved in the issue. But the ITAA
has not shirked such issues in the past. The
association offered comments during the
government’s investigation of the business
practices of International Business Machines
Corp. during the 1970s. Within the past year,
the association also voiced concerns about
whether IBM was still honoring the
conditions of a consent decree it had signed
with the government. Both IBM— and
Microsoft—belong to the ITAA.

In July Microsoft tentatively settled another
Justice Department inquiry by agreeing to
end certain licensing practices that the
Justice Department alleged were anti-
competitive. Last week, the department
released the public comments it had received
on the proposed settlement, along with its
response. The department received only five
letters, including one arguing that the
government should leave the company alone.
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Microsoft Heads Home

Software Giant Targets Huge Gonsumer
Market With a Host of High-Tech Innorations

REDMOND, Wash.

Behind tall. wooden doors, in a modest
building on the grounds of software giant
Microsoft Crop., visitors can take a peek at
the company’s vision of the future. The doors
swing open to a suite of subtly elegant
rooms—a model home-of-the-future—dubbed
“the Taj” by those at Micro-soft. The Taj is
filled with familiar icons of modern, upper-
middle-class life: plush chairs in the living
room, crayon drawings on the refrigerator,
grungy sneakers kicked under a table.

Yet technology has seeped into every
corner. In the living room, just to the left of
the hearth, is a huge video screen. Another
screen is above the kitchen counter. A
children’s corner has its own computer. The
screen in the dining room glows with what
could be modern art. The home office is
ready for a video conference. Lights,
temperature and music are controlled by
central nervous system. Microsoft—whose
software lions of offices—wants to. Not just
to the homes of a few, but to as many of the
nation’s million homes as possible. It wants
to ofter as a of images and information that
will fly across screens in every room. And it
wants to build the invisible software web that
will make such systems work.

Microsoft Seeks Pump Streams of
Information Into Homes

“Tomorrow in Las Vegas, at the intrade
show known as Microsoft will offer a of one
part of this new con-on-line service. rode-
named ‘“Marvel.” As with existing on-line
services such as America Online or
CompusServe. Marvel customers will use their
computers and modems to tap into a range
ol discussion groups, as well as products and
services from Microsoft and others. But
Microsoft promises its service will be a show-
stopper. To woo customers, Micro-soft plans
to include access to Marvel in every copy of
its next operating system, Windows 95.

Gates’s Vision

The new world according to Microsoft will
be sketched tomorrow morning, when the
company’s chairman, Bill Gates, delivers a
state-of-cyberspace keynote address at
Comdex. tie will describe life in a world
where people work in “virtual offices,”
collaborating with colleagues around the
world via portable computing and
communications devices. They will use on-
line services to get medical advice anywhere
at anytime. tour the world’s art galleries
without leaving their sofas, and pay for goods
and services with “electronic currency.”

Yet when Gates describes the future. Ins
images do not have the scientific fuzziness
that eventually grounded that other high-
flying visionary, former Apple Computer Inc.
chairman John Sculley. The difference is that
Gates’s audience knows—sometimes from
hitter experience—that he can turn it into a
Winning business.

“T'm taking a 10-year horizon, hut
everything will be within use [in] live years,”

Gates said m a telephone interview on
Friday. “We want to be one of the companies
that’s going to make that happen.”

Gates’s hard-nosed pragmatism scares his
competitors. |’hey snipe that even though
Microsoft now employs some of the country
brightest software engineers. ,Is work lacks
the originality and wh??sy of Apple. Such
comments irritate Gates. But he can lake
comfort m the belief that runs through the
core of Microsoft: Business isn’t about
formenting cultural revolutions, it’s about
selling products.

With the thoroughness of an engineering
corps, Gates and his team of executives have
mapped out a strategy that they hope will
make Micro-soil products as familiar to
consumers .is Ivory soap.

This is no tentative effort. Gates has said
lie i.-, willing to invest more than a billion
dollars over 10 years to develop consumer
products, lie has committed $100 million to
an advertising campaign to bolster Micro-
soft’s brand name so that consumers will
remember its products. And Gates has just
hired a chief operating officer—Richard J.
Herbold, a former Procter & Gamble Co.
senior vice president, who is credited with
revising P&G’s pricing strategy to keep it
competitive. Tapping the Market

For Microsoft, the consumer market is
tantalizingly large. Microsoft is already the
biggest computer soft-ware company in the
world, with revenue of $46 billion in fiscal
1994. But that looks puny measured against
such consumer products giants as Procter &
Ga??ble. which had more than $30 billion in
sales last year, or even video game maker
Nintendo Co.. whose estimated worldwide
revenue will total about $9 billion ties year.

To get into the consumer market, Microsoft
is applying the lessons it learned in the
computer software business. Gates got his
start by honing the layer of software called
the “operating system,” which controls the
basic functions of the machine and also
shapes the look of the “applications,” or
programs such as spreadsheets and word
processors, that run on top of it.

When International Business Machines
Corp. decided to use Gates’s disk operating
system, or DOS, on its personal computers,
his software became essential to millions of
consumers. Over time, Microsoft tightened its
hold on the market with the “Windows”
operating system, which gave DOS a face that
was easier to use.

Microsoft has used tills base to vault into
the lucrative business o[ building
applications, such as Microsoft Word [or
word processing and Excel for spreadsheets.
These and other applications now generate a
big share of the company’s revenue.

Microsoft’s market lead bothers others.
“it’s like a greyhound race, and the GEOs are
all greyhounds.” said Scott McNealy,
chairman of Sun Microsystems Inc., in
Mountain View. Calif. “This guy [Gates]
caught the bunny. He’s driving the damn
bunny cart.... No one’s supposed to be
driving that cart.”

Microsoft executives shrug off such
criticisms. ‘“There are competitors of ours
who don’t like us. who are envious of our
success, said Nathan Myrhvold, a senior vice
president. “And they’ve gone to great lengths
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trying to claim that our success is not due to
something fair.”

But. he said, “In every forum that’s been
raised, it’s been formally decided that no.
that isn’t the case.”

He pointed to the Justice Department’s
decision m July to close its investigation of
Microsoft’s business

Microsoft Seeks to Pump Streams of
Information Into Homes No Slowing Down

Even the tussle with the Justice
Department hasn’t slowed Micro-soft’s plans
lot growth. “We said. a computer on every
desk sad m every home.” (;ales said. And
indeed. the company seems poised to make
that slogan a reality.

Michael Maples. executive vice president
for products, reels off a strategy (or the
company’s future. Continue the current
businesses and grow two other divisions,
namely, the “consumer” division (which is
now churning out about one new CD-ROM
title per week) and the “business systems
division.” which is building software for
corporate computers. When those businesses
are maturing lout or bye years from now,
Maples predicted. Microsoft’s investments in
future consumer products will begin to “hit
their stride.”

The company’s forthcoming online service.
Marvel. will he a key part of the strategy.
What will be different about Marvel.) “We
think you have to create an economic model
where it’s worth creating content.” Gales
said.

To do so, Microsoft plans to offer content
providers, such as newspapers, the tools to
build all[active displays [or their on-line
products and then, effectively price their
wares as they please. Subscribing to Marvel
The software giant is developing a wide
range consumer products and services with
many partners. Among the initiatives:

NON-LNE SERVICE: Code-named
“Marvel,” details of Microsoft’s plan to take
on Prodigy, CompuServe and America
Online are to be announced tomorrow Four
telecommunications companies me expected
lo be partners, along with “content
providers” such as newspaper publishers.

MICROSOFT’S WORLD

FINANCIAL SERVICES: Proposed
acquisition of 7? Inc . maker of Quicken
personal finance software, would enable on-
line banking

CREDIT CARD SERVICES: Deal announced
with Visa International seeks to refine the
technology for ensuring the privacy of
financial information transmitted over
networks.

BOOKS$ ON-LINE: Microsoft’s consumer
division is generating about one new CD-
ROM book per week. Hall of these are done
with partners Many are aimed at children,
such as “Free Artist” and ““Creative Writer”
Plans are m the works to put some of these
on-line

BROADBAND SERVICES: To create the
Technologies lot “broadband” interactive
television and computer networking
Microsoft would write the software Partners
would provide the computer hardware lot
sending the information, consumer devices
for receiving and skills to make it work
together Tele-Communications Inc and
General Instruments are major partners.

UNLITY SERVICES: Plans to develop
technologies, with partners such as Pacific
Gas & Electric, that would respond
automatically to consumers” energy and
other needs.

Microsoft Chairman Bill Gates Microsoft
Seeks to Pump Streams of Information Into
Homes Phone charges may also be low, as
four telecommunications companies are
expected to say on Monday that they are
working with Microsoft to make dialing into
Marvel a local call for many subscribers.

When subscribers peruse on-line
magazines, they will be charged by those
journals. Like the owner of a mall, Microsoft
will exact a percentage front what content
providers earn via the network. Microsoft is
not yet saying who those content providers
might be.

The company also has a potent plan for
spreading Marvel. “We’ll give you access to
it with Windows 95.” Gates said. “If [the
software] notices you have a modern, it will
ask you if you want to register
electronically.”

Rick Sherlund, an analyst at Goldman
Sachs & Co. in New York, estimates that as
many as 14 million people may upgrade their
software to Windows 95 in the first year it
ships them. In contrast. America On-line Inc.
was boasting last month that it had 1.25
million subscribers. Even if Microsoft
includes other on-line services in Windows
95, the Microsoft brand name could lure
customers to Marvel.

A Wary Word

Steve Case, president of America Online in
Vienna, is wary of Gates’s plans. Computer
operating systems are becoming the “dial
tone of the computer age.” he said. Just as the
government regulates telecommunications,
be suggested, the country may need new
policies to ensure that consumers can easily
reach any company’s products or services
through the dominant operating system.

“Ultimately, customers will prefer broad
range of content, with an engaging
presentation and offered at an affordable
price,” Case said. “There’s not yet evidence
that Microsoft will offer consumers
something that they’ll want.” he added.

Meanwhile, Microsoft is fitting other
elements of its on-line strategy into place.
Last week, Microsoft and Visa International
said they were working on ways to protect
on-line information, such as credit card
numbers. That security will prove handy as
people begin to use Marvel to buy products
on-line.

Microsoft has other plans for helping
people check their bank accounts or pay bills
remotely. In mid-October. Microsoft made a
bid to buy Intu?? Inc., the biggest maker of
personal finance software, for $1.5 billion in
stock. Microsoft’s homegrown package,
called Microsoft Money, has only won about
700,000 users since it went on sale three
years ago. About 6 million people use Intuit’s
Quicken.

““Money” is really quite a good product.”
Maples said. But he explained that Quicken’s
broader customer base would acce??te Micro-
soft’s entry into electronic commerce. One
hurdle Microsoft must clear, though, is a
Justice Department investigation into the
possible anticompetitive effects of the
merger.

Microsoft has other products it would like
to see go live as well. Its 660-person
consumer division, for example, hopes to
deliver CD-ROMs via communications
networks at some point. But to pump
information-rich video into consumers”
home will take faster and more powerful
networks than those Mar vel will use.

Getting Organized

Microsoft is working to develop these
superhighway-size, broad-band networks,
through its Advanced Consumer Technology
group, headed by Vice President Craig
Mundie. By next June, the group will employ
more than 500 people, working on the
technologies that will turn Gate’s Comdex
address into reality: everything from
interactive television and utilities that
“know”” when a house is too hot or cold, to
personal gadgets such as a “wallet PC,”
which could automatically update a bank
account, or show a video of the kids. For two
days in late October,

Mundie’s group covened about 65
companies from around the world for an
information “‘summit.” In effect, this was a
meeting of construc tion crews. Behind
closed doors. Microsoft executives laid out
their plans for pumping streams of
information into consumers” homes by way
of their personal computers, in late 1996 or
early 1997, and eventually through their
television sets. More than a dozen companies
have pledged to work with Microsoft to
develop—and commercialize— the
technology. They include Alcatel Alsthom
SA, Anderson Consulting, Deutsche
Bundespost Telekom, General Instruments
Corp., Hewlett-Packard Co., Nippon
Telegraph & Telephone Corp. and US West
Inc.

According to Mundie, the “rollout’”” of
advanced networks will begin in the Seattle
area late next year. By the end of 1996 or
early 1997, Mundie hopes the technology
will be ready to be “cloned” throughout the
country. Ultimately, if consumers like what
they see, every room in a home could have
a connection to the information highway,
much like Microsoft’s Taj, he believes. “Our
view is that in the long run this is a very
risky but potentially very rewarding business
activity.” Myrhvold said. He recalls that it
look about five years before Microsoft’s
current operating system. Windows, became
a hit. “I assert it was a good idea to have
done Windows.” he said. “Today, that is a
no-brainer.”

EXHIBIT 5

TO THE COMMENTS OF RELPROMAX
ANTITRUST INC.

) CIVIL ACTION NO. 98-1232 (CKK)

IN THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA ) Plaintiff, )
) v.) ) MICROSOFT CORPORATION, ) )
Defendant. )

) CIVIL ACTION NO. 98-1233 (CKK)

STATE OF NEW YORK ex rel. ) Attorney
General ELIOT SPITZER, et al., ) Plaintiffs, )
v. ) ) MICROSOFT CORPORATION, ) )
Defendant. )

DECLARATION OF BRIAN DAUTCH

My name is Brian Dautch. I am a law clerk
for Peter Peckarsky, Esq. I have personal
knowledge of the facts testified to below and
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if called as a witness could testify to those
facts. I am over the age of twenty-one (21)
years old.

2. On January 25, 2002, I placed a
telephone call to 800-915-3355 to contact
the Dell Computer Corporation (‘“Dell”’). I
spoke with Ray at extension 61468. Ray
refused to state his last name. I asked what
the price was for a Dell Dimension Model
8200 desktop personal computer. Ray said
the price was $1,577. I asked what operating
system was on the machine at that price. Ray
said the operating systems was a Microsoft
Windows XP operating system and advised
that I could have the Home or Professional
versions of the operating system. I asked
whether I could buy the same desktop
computer from Dell with any other operating
system. Ray said that Dell would sell its
desktop personal computers only with a
version of the Microsoft Windows XP
operating system (Home or Professional). Ray
said that Dell would not sell a desktop
personal computer without an operating
system. If Dell were willing to sell me a
desktop personal computer without an
operating system I would be able to endeavor
to arrange to use an operating system made
by a software vendor other than Microsoft on
the Dell desktop personal computer.

3. On January 27, 2002, I placed a
telephone call to 800-915-3355 to contact
Dell again. I spoke with Jack at extension
58680. Jack refused to state his last name. I
asked what the price was for a Dell Inspiron
Model 8100 laptop personal computer. Jack
said the price was $1,379. I asked what
operating system was on the machine at that
price. Jack said the operating system would
be my choice of either a Microsoft Windows
XP operating system (Home or Professional
version) or a Microsoft Windows 2000
operating system. I asked whether I could
buy the same laptop computer hardware from
Dell with any other operating systems. Jack
said that Dell would sell its laptop personal
computers only with a version of the
Microsoft Windows XP operating system
(Home or Professional) or Windows 2000.
Jack said that Dell would not sell a laptop
personal computer without an operating
system. If Dell were willing to sell me a
laptop personal computer without an
operating system I would be able to endeavor
to arrange to use an operating system made
by a software vendor other than Microsoft on
the Dell laptop personal computer.

4. On January 25, 2002, I placed a
telephone call to 800-888-0220 to contact
the Compaq Computer Corporation
(“Compaq”). I spoke with Bob at extension
21679. Bob refused to state his last name. I
asked what the price was for a Compaq
Presario Model 8000 desktop personal
computer. Bob said the price was $1,510. I
asked what operating system was on the
machine at that price. Bob said the operating
systems was a Microsoft Windows XP
operating system and advised that I could
have the Home or Professional versions of the
operating system. I asked whether I could
buy the same desktop computer from
Compaq with any other operating system.
Bob said that Compaq would sell its desktop
personal computers only with a version of
the Microsoft Windows XP operating system

(Home or Professional). Bob said that
Compaq would not sell a desktop personal
computer without an operating system. If
Compaq were willing to sell me a desktop
personal computer without an operating
system I would be able to endeavor to arrange
to use an operating system made by a
software vendor other than Microsoft on the
Compaq desktop personal computer.

5. On January 27, 2002, I placed a
telephone call to 800-888—0220 to contact
Compagq again. I spoke with Tim at extension
5249. Tim refused to state his last name. I
asked what the price was for a Compaq
Presario Model 2700 laptop personal
computer. Tim said the price was $1,299. I
asked what operating system was on the
machine at that price. Tim said the operating
system would be my choice of either a
Microsoft Windows XP operating system
(Home or Professional version) or a Microsoft
Windows 2000 operating system. I asked
whether I could buy the same laptop
computer hardware from Compaq with any
other operating systems. Tim said that
Compaq would sell its laptop personal
computers only with a version of the
Microsoft Windows XP operating system
(Home or Professional) or Windows 2000.
Tim said that Compaq would not sell a
laptop personal computer without an
operating system. If Compaq were willing to
sell me a laptop personal computer without
an operating system I would be able to
endeavor to arrange to use an operating
system made by a software vendor other than
Microsoft on the Compaq laptop personal
computer.

6. On January 25, 2002, I placed a
telephone call to 888—-999-4747 to contact
the Hewlett-Packard Company (“HP”). I
spoke with Ann at extension 3721. Ann
refused to state her last name. I asked what
the price was for an HP Pavilion Model 7966
desktop personal computer. Ann said the
price was S 1,999.99. I asked what operating
system was on the machine at that price. Ann
said the operating systems was a Microsoft
Windows XP operating system and advised
that I could have the Home or Professional
versions of the operating system. I asked
whether I could buy the same computer
hardware from HP with any other operating
system. Ann said that HP would sell its
desktop personal computers only with a
version of the Microsoft Windows XP
operating system (Home or Professional).
Ann said that Dell would not sell a desktop
personal computer without an operating
system. If HP were willing to sell me a
desktop personal computer without an
operating system I would be able to endeavor
to arrange to use an operating system made
by a software vendor other than Microsoft on
the HP desktop personal computer.

7. On January 27, 2002, I placed a
telephone call to 888—999-4747 to contact
HP again. I spoke with Jackie at extension
3707. Jackie refused to state her last name. I
asked what the price was for an HP Pavilion
Notebook Model N53 10 laptop personal
computer. Jackie said the price was S 1,349.
I asked what operating system was on the
machine at that price. Jackie said the
operating systems was a Microsoft Windows
XP operating system (either Home or

Professional version or Microsoft Windows
Millenium or Microsoft Windows 2000 or
Microsoft Windows 98. I asked whether I
could buy the same computer hardware from
HP with any other operating system. Jackie
said that HP would sell its desktop personal
computers only with a version of the
Microsoft Windows XP or Microsoft
Windows Millenium or Microsoft Windows
2000 or Microsoft Windows 98 operating
systems. Jackie said that HP would not sell

a laptop personal computer without an
operating system. If HP were willing to sell
me a laptop personal computer without an
operating system I would be able to endeavor
to arrange to use an operating system made
by a software vendor other than Microsoft on
the HP laptop personal computer.

8. On January 25, 2002, I placed a
telephone call to 888—-746-7426 to contact
International Business Machine (“IBM”). I
spoke with Andy at extension 37229. Andy
refused to state his last name. I asked what
the price was for an IBM Model M67922EU
desktop personal computer. Andy said the
price was $1,289. I asked what operating
system was on the machine at that price.
Andy said the operating systems was a
Microsoft Windows XP operating system and
advised that I could have the Home or
Professional versions of the operating system.
I asked whether I could buy the same
computer hardware from IBM with any other
operating system. Andy said that IBM would
sell its desktop personal computers only with
a version of the Microsoft Windows XP
operating system (Home or Professional).
Andy said that IBM would not sell a desktop
personal computer without an operating
system. If IBM were willing to sell me a
desktop personal computer without an
operating system I would be able to endeavor
to arrange to use an operating system made
by a software vendor other than Microsoft on
the IBM desktop personal computer.

9. On January 27, 2002, I placed a
telephone call to 888—-746—7426 to contact
International Business Machine (“IBM”). I
spoke with Jim at extension 37289. Jim
refused to state his last name. I asked what
the price was for an IBM Thinkpad Model
265620U laptop personal computer. Jim said
the price was $1,099. I asked what operating
system was on the machine at that price. Jim
said the operating system was a Microsoft
Windows XP operating system (Home or
Professional versions) or Windows 2000. I
asked whether I could buy the same laptop
computer from IBM with any other operating
system. Jim said that IBM would sell its
laptop personal computers only with a
version of the Microsoft Windows XP
operating system (Home or Professional) or
Windows 2000 operating system. Jim said
that IBM would not sell a laptop personal
computer without an operating system. If
IBM were willing to sell me a laptop personal
computer without an operating system I
would be able to endeavor to arrange to use
an operating system made by a software
vendor other than Microsoft on the IBM
laptop personal computer.

I declare under penalty of perjury that the
foregoing is true and correct, executed in
Washington, DG, on January 27, 2002.

Brian Dautch
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EXHIBIT 6

TO THE COMMENTS OF RELPROMAX
ANTITRUST INC.

HTC-00030631 0594

HTC-00030631 0595 Civil Action No. 98—
1232 (TPJ)

UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA UNITED
STATES OF AMERICA, Plaintiff, v.
MICROSOFT CORPORATION, Defendant.
STATE OF NEW YORK, ex rel. Attorney
General ELIOT SPITZER, et al.,

Plaintiffs and Counterclaim-Defendants, V.
MICROSOFT CORPORATION, Defendant
and Counterclaim-Plaintiff. Declaration of
Paul M. Romer

I, Paul Michael Romer, declare as follows:

I. Qualifications and Scope of Testimony

1. Iam the STANCO 25 Professor of
Economics at the Graduate School of
Business, the Dean Witter Senior Research
Fellow at the Hoover Institution, and the
Ralph Landau Fellow in the Stanford
Institute for Economic Policy Research, all at
Stanford University. I have also held the
position of Assistant Professor in the
Economics Department at the University of
Rochester and Professor in the Economics
Departments of the University of Chicago and
the University of California at Berkeley. I
received my B.S. degree in Physics in 1977
and my Ph.D. degree in Economics in 1983,
both from the University of Chicago. I am a
Fellow of the Econometric Society, a
Research Associate at the National Bureau of
Economic Research and a former member of
the Executive Committee of the American
Economics Association.

2. My 1983 Ph.D. thesis and my subsequent
papers revitalized the study of economic
growth and were the foundation for a body
of work known as “‘new growth theory.” My
contribution was to formalize a theory in
which the rate of technological change is
determined by incentives created in the
marketplace. This kind of theory lets one
trace the effects that social institutions in
general, and legal institutions in particular,
have on incentives, and thereby on the rate
of technological change. Over time, small
changes in this rate cumulate into large
differences in standards of living. As a result,
decisions about the law, and especially about
antitrust law as it applies to high technology
industries, can be among the most important
economic policy decisions that a society
makes.

3. The Court’s decision in this case will
profoundly affect the information industry,
the most technologically dynamic sector in
our economy. Because technological change
has been the central concern in my work, the
Department of Justice has asked me to
evaluate the economic effects of its proposed
remedy.

II. Summary of the Analysis

4. In its Findings of Fact, the Court found
that Microsoft has a monopoly in the market
for PC operating systems that is protected by
the applications barrier to entry. By exposing
to applications developers APIs which were
independent of the Windows operating
system and thereby eroding the applications
barrier to entry, Netscape’s browser and
Sun’s implementation of Java posed a direct

threat to this monopoly. In response to this
threat, Microsoft engaged in a series of
anticompetitive acts designed to stifle the
technological progress and market success of
Netscape and Sun. These acts directly
harmed consumers by, among other things,
denying them the choice of a browserless
operating system, foreclosing opportunities
by OEMs to make PCs more user friendly,
making it more difficult for consumers to
obtain competing browsers, and by
preventing some software innovations (Intel’s
platform-level NSP software) from reaching
the market. FOF 410.

5. Most importantly, these acts have
interfered with the process of innovation in
three distinct ways. First, consumers did not
get the innovative products that the
technology being developed by Netscape and
Sun might have delivered. Second,
Microsoft’s predatory acts had a chilling
effect on innovative efforts by all people who
might have developed other software
technologies that Microsoft found
threatening.

Third, Microsoft harmed the innovative
process because it limited competition, and
competitive markets are, on balance, the best
mechanism for guiding technology down a
path that benefits consumers.

6. The government’s proposed remedy will
prevent these harms from recurring. The
most important element of the remedy is a
reorganization that creates independent
applications and operating systems
companies. It will deprive the operating
systems company of some of the tools that
Microsoft used to limit competition. It will
also create an applications company with the
incentive and the ability to lower the
applications barrier to entry in the operating
system market. The applications company
can do this by porting its key applications to
competing operating systems and by
providing new middleware that other
applications developers can use. This could
further increase the number of applications
available on the competing operating systems
and thereby lower the applications barrier to
entry. By lowering the barriers to entry, the
creation of a separate applications company
increases the likelihood of entry in the PC
operating system market. Even if actual
competition in the market for PC operating
systems does not emerge, the increased
potential for entry will limit the strategic
options available to the operating system
monopolist. Furthermore, the presence of
this powerful applications company will lead
to larger expected payoffs for other
innovators in the software industry by
providing two independent distribution
channels. The presence of these two
independent distribution channels will also
increase the likelihood that users can choose
among alternative technologies on the merits.
For all these reasons, a reorganization that
introduces a significant competitor will
dramatically reduce the likelihood that the
harmful acts identified in this case will recur.

7. This reorganization returns the software
industry part way toward the competitive
environment that prevailed before Microsoft
took its illegal actions. There is no way to
revive the threat posed by the specific
technologies that Netscape and Sun were

developing, nor to recover the innovative
efforts that were deterred by Microsoft over
the last five years. The market has moved on.
Consumers and applications developers have
made investment decisions that are
irreversible. This remedy does, however,
return us to a point where an important
software firm outside of the control of the
operating system monopolist has an
incentive to lower the applications barrier to
entry and to develop new middleware
technologies with cross-platform capabilities.
This was the state of the software industry in
the mid 1990s with the entry and early
successes of Netscape.

8. In support of the basic strategy of
creating independent companies, the remedy
prohibits specific acts that could frustrate the
creation of the separate companies or
undermine their independence. It also
prohibits acts that Microsoft has used and
that the new operating systems company
could use to exclude potential competitors.
Until the reorganization is completed and the
applications company has had a chance to
change the structure of the operating systems
market, the operating systems monopoly will
persist. The company that controls this
monopoly could limit the access to final
users by the new applications company or
any other software developer. These
prohibitions apply only for a limited period
of time. Ultimately, the remedy relies on the
market forces created by the reorganization to
curb anticompetitive behavior.

9. When I evaluate the potential costs and
benefits of this remedy, my overriding
concern is the effect that it will have on the
rate of innovation. Information processing is
a pervasive activity in our economy. Even
small changes in the rate of innovation in
this area can, over time, lead to large
productivity gains and big improvements in
the standard of living. Because of the rapid
progress in microprocessors, memory chips,
data storage systems, and communications
networks, the hardware infrastructure for
information processing is vastly more
powerful than it was just ten years ago. It
takes innovative software products like the
browser to harness this power and put it to
use throughout the economy. By creating
conditions that encourage increased
competition in the operating system market,
this remedy will increase the rate of
innovation in the software industry and
thereby increase the rate of growth for the
economy as a whole. The lasting stream of
benefits that can be expected to follow from
this remedy will substantially outweigh any
temporary costs that it might involve.

10. My detailed analysis of the remedy is
divided into four sections. The next section,
Section III, expands on the harm to
innovation caused by Microsoft’s actions.
Section IV looks in detail at the effects that
the reorganization will have on the
incentives and behavior of the successor
companies and on competing firms. Section
V shows how the conduct provisions of this
remedy support the independence of the two
successor companies and prevent specific
anticompetitive acts identified in this case
from recurring. Section VI examines the
benefits and costs of the remedy both for
society as a whole and for Microsoft’s
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shareholders. Section VII presents my
conclusion.

III. How Microsoft Has Undermined
Innovation

11. The Court identified a reduction in the
rate of innovation as the most serious harm
that flowed from Microsoft’s illegal acts. FOF
411-412. This reduction can take several
forms. The first type of harm arises because
consumers were deprived of new types of
software or received them only with a lag.
Innovative efforts at Netscape and Sun were
directly impeded by Microsoft’s actions. As
a result, applications developers who could
have written programs that were
complements with the Netscape browser or
Java also faced substantially reduced
incentives to do so. It is impossible to know
with certainty the types of applications that
might have developed had innovation
continued with full force on both fronts. We
do know, however, that some types of
applications forecast by the advocates of the
browser and the Java virtual machine are
finally emerging. For example, companies are
only now bringing to market server-based
applications accessed via a browser that
substitute for traditional desktop
productivity applications. In the absence of
Microsoft’s actions, it is likely that this class
of applications would be farther down its
development path.

12. The second type of harm springs from
the message Microsoft sent to developers of
potentially competitive software. In the
browser wars, Microsoft showed that it had
the power to reduce the return Netscape and
Sun earned on their investments in
innovative technologies and that it was
willing to use this power. This reduces the
expected profits that outside innovators can
expect to earn from developing technologies
that threaten to create additional competition
for Microsoft’s operating system monopoly.

13. Historically, people working outside of
the dominant firms in the software industry
have been responsible for the development
and commercialization of many of its most
important innovations. Notable examples
include email, the electronic spreadsheet, the
word processor, the window based-graphical
user interface, the web browser, user friendly
handwriting recognition on a handheld
device, and instant messaging. This pattern is
not unique to software. In many industries,
new entrants are a critical source for the
innovations that take technology in
fundamentally new directions. Although they
may not innovate themselves, dominant
firms sometimes learn how to exploit the
new innovations that do arise.1 Because
outsiders are such an important source of
innovative energy, Microsoft’s threatening
message reduced the rate of innovation in the
software industry as a whole.

14. The third and final type of harm is the
most familiar and fundamental. Microsoft has
harmed the innovative process because it has
limited competition, and competitive
markets are, on balance, the best mechanism
for guiding technology down a path that
benefits consumers. No system of
comprehensive central planning, neither one
controlled by a government, nor one
controlled by the managers of a single firm,
can hope to be as robust and reliable a

mechanism as competition among many
actual and potential firms for purchases by
final users. Before the breakup of AT&T,
engineers described the advantages of having
a single firm that produced all the telephone
desksets that connected to the telephone
network. Since the breakup, consumers have
benefited from the wider range of choice and
more rapid innovation in the handsets that
competition made possible.

1 According to one Microsoft insider, this
has been the pattern at the company: “and
let’s face facts, innovation has never been
microsoft’s strong suite, we’re much better at
ripping off our competitors. For example, we
did not invent either ASP [active server
pages] or IE, we bought them!”” RX8

IV. Analysis of the Reorganization

A. General Characteristics of the Proposed
Reorganization

15. The proposed remedy creates two
companies that sell different types of
software (operating systems and applications)
with minimal overlap in the product lines
that each company would offer immediately
after the reorganization takes effect. Over
time, however, each company would be free
to develop any new type of software product,
including the types of software products
supplied by the other company.

16. The internet browser is the most
important product in the initial overlap in
the product lines. To handle this case, the
government’s proposal gives the applications
company the intellectual property associated
with Internet Explorer and the developers
who worked on it. However, because
Microsoft has placed code that supports
browsing in operating system files that
contain code that supports non-browsing
features of the operating system, the
operating system company will receive a
license to use and distribute the parts of the
code for Internet Explorer that are shipped
with the Windows operating system product.
FOF 164.

17. The reorganization creates two
powerful software companies with roughly
similar strategic assets. They will each have
annual revenue of more than $8 billion and
annual profits of more than $3 billion. 2 This
is much larger than the revenues and profits
for 2 To be specific, according to Microsoft’s
1999 10K filing, the Windows Platforms
division, which corresponds roughly to the
proposed operating systems company, had
revenue of $8.5 billion. The Productivity
Applications and Developer division and the
Consumer, Commerce and Other division
together had revenue of $11.2 billion. Total
profit for the entire company was $7.8
billion. Microsoft does not publish profit
figures by division, but as a very rough guide,
we can assume that profits are proportional
to revenue. This would imply profits of $3.4
billion for the Windows Platforms division
and $4.4 billion for the remaining units.
other companies that specialize in selling
software for the PC. For comparison, Novell,
Adobe, Intuit, Symantec, Rational Software,
Corel, and Macromedia together had total
revenue of $3.8 billion and total profit of $0.9
billion in the most recent year. As the Court
has found, the Windows operating system
has a market share that has been increasing
over time and that has reached the level of

95% in recent years. FOF 35. They also have
a comparable presence among users.
According to one market analyst, Microsoft’s
Office suite captures 95% of the revenue in
the office productivity suite business. RX37.
Microsoft’s CEO Steve Ballmer recently
claimed that about 80% of all the electronic
information in most companies is stored in
Microsoft Office documents. RX14.

18. After the reorganization is fully
implemented, the operating systems
company will control the Windows user
interface. The applications company would
control the user interfaces presented by the
Office applications. Hence, each company
has a powerful means of presenting final
users with choices about new software
products. For example, if they were
promoting alternative browsers, the operating
system company could put an icon that starts
its browser on the desktop. The applications
company could put a choice on its View
menu that lets a user view a document using
its browser.

19. Each company will have products that
present applications programming interfaces
that can be used by ISVs. The operating
systems company can continue to offer all of
the APIs presented by its desktop and server
operating systems. On the desktop, the
applications company will control the APIs
supported by Internet Explorer and by Office.
These APIs are already widely used.
Declaration of E. Felten, 36. For example,
Microsoft claims that there are 2.5 million
developers who use Office as a platform for
building applications. RX38. On the server,
the programs controlled by the applications
company expose APIs and communications
interfaces that let them be linked together as
building blocks in large server side
applications. For example, a corporate
developer building an e-commerce
application can have the application
company’s web server application, IIS,
capture data from a customer and then
transfer it to its database application, SQL
Server.

B. The Emergence of Competition in the
Operating System Market

20. By freeing the applications company,
this remedy will reduce the barrier to entry
faced by a new operating system company.
As separate entities, the applications and
operating systems companies will each have
an incentive to compete with the other, or at
least to encourage other firms to do so. The
applications company will perceive both the
opportunity to take revenue away from the
operating system company and the threat that
the operating system company will take
revenue away from it. This opportunity and
threat will create incentives for the
applications company to write versions of its
applications that run on other operating
systems. By itself, this will lower the
applications barrier to entry protecting the
Windows operating system. The opportunity
and the threat will also create incentives for
the applications company to develop its
products into full- featured, cross-platform
middleware products that other applications
developers can use to develop programs that
run on multiple operating systems. This will
further reduce the barrier to entry.

21. This reorganization places the
operating system monopolist in a competitive
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situation comparable to that which prevailed
in the mid 1990s. At that time, Netscape had
access to a large fraction of desktops and had
an incentive to develop its browser into a
critical piece of middleware on the PC. The
reorganization recreates this situation with
the applications company in the role played
by Netscape.

22. To see why incentives drive these two
companies toward this outcome, even though
they start from positions where they are not
direct competitors, it is useful to look in
more detail at the threats and opportunities
that each company will perceive when they
are separate.

23. The best outcome for the operating
systems company would be one in which it
maintains a dominant position in the
operating systems market and also captures
some (or all) of the profits from the sales of
applications. If the operating systems
company cannot achieve this goal, the next
best outcome would be to retain its
dominance of the operating systems market
and to induce enough competition in the
Windows applications business to increase
innovation in applications. This will increase
demand for the operating system because, as
the Court found, applications are critical
complements to the operating system. FOF
37. To complete this three-way classification,
the worst possible outcome for the operating
systems company would be one in which it
faces direct competition from companies
offering alternative operating systems and in
which the applications company maintains a
dominant position as an applications vendor
for the various operating system platforms.

24. The ranking of outcomes for the
applications company is exactly the reverse.
It understands that the operating system
company has an interest in driving down
prices for Windows applications and trying
to capture some of the revenue from the
applications business. The applications
company will therefore recognize that it
would be a risky strategy for it to continue
to write applications only for the Windows
operating system.

25. One of the key advantages protecting
the application company’s $10 or $11 billion
stream of revenue are the switching costs that
users would face if they tried to adopt a
competing set of applications. These users
would have to learn the new interfaces
presented by any new applications. They
would also have to convert the large amounts
of data that are stored on desktops and on
servers in Microsoft Office file formats. See
Declaration of E. von Simson, 4a. Right now,
any user who wanted to switch operating
systems would have to incur the large costs
of switching applications. If, however, the
new operating system runs the applications
that the user currently uses, the costs of
switching to the new operating system will
be relatively low compared to the costs of
switching applications. Hence, the
applications company will have an incentive
to write versions of its applications that run
on an alternative operating system. It will
also want the providers of complementary
applications to support the alternative
operating system. To reduce the porting costs
for ISVs, the applications company will have
an incentive to develop its applications into

middleware that ISVs can use and to sell
tools that programmers can use to write
cross-platform software.

26. The applications company’s defensive
strategy of porting its applications and
developing them into full-featured
middleware products can be converted into
an offensive strategy that takes revenue from
the Windows operating system company. Just
as the operating systems company can gain
by encouraging innovation in applications,
the applications company can gain by
encouraging innovation in a critical
complement that it does not own, the
operating system. It can do this by offering
its own operating system or by supporting an
open source operating system such as Linux.

27. Among all existing or potential
applications vendors, the newly created
applications company would be uniquely
positioned to implement the kind of strategy
outlined above. From a defensive point of
view, it has a much stronger incentive to take
acts that protect its current revenue stream.
In principle, the newly created applications
company should be willing to spend up to
the present discounted value of this stream,
a sum that could be worth anywhere from
$40 to $100 billion dollars, if doing so would
successfully protect this income stream from
attack. In addition, the existing applications
already possess much of the functionality
that would be required for these applications
to serve as middleware that offers a complete
set of APIs to developers. No other
applications vendor has such a powerful
combination of assets—an incentive to
protect its existing revenue stream, wide
availability on user desktops, and existing
middleware functionality—for bringing
competition to PC software.

C. Advantages of a Second Company Even
in the Absence of Operating System
Competition

28. Even if the inherent rivalry between the
operating systems company and the
applications company does not lead to actual
competition in the operating system market,
the threat that each company poses to the
other will profoundly change the dynamics
in the software industry. To illustrate this
point, it is useful to consider how events
might have turned out if the separation into
an operating system company and an
applications company had taken place just
before Netscape commercialized the web
browser. Imagine that neither company had
yet taken any steps to threaten the other. In
particular, the applications company had not
yet written versions of its products for other
operating systems; the applications barrier to
entry into the operating system market had
not been reduced; no competition in this
market had materialized.

29. Imagine that in this hypothetical
scenario, Netscape is initially able to
distribute its browser freely and achieves
wide market penetration. Then, both the
operating system and the applications
company perceive the threat presented by the
Internet and the browser. The key difference
in this scenario is that this new threat is
superimposed on top of the underlying
threats and opportunities that the
applications and the operating system
companies present to each other.

30. In this situation, it is likely that one
company would work with the new entrant
in an attempt to gain an advantage over the
other. Either company could consider
forming an alliance with Netscape, giving it
an important distribution channel that
reaches many final users. This strategy might
be well worth adopting if it increased the
likelihood that one incumbent would be able
to displace the other. The applications
company could use the Netscape browser as
part of its strategy for developing full-
featured cross platform middleware.3 The
operating system company could use the
Netscape browser as a way to 3 There is
evidence that Office developers were
required to support IE preferentially over
competing browsers. In a January 1997 email,
Bill Gates made clear his priorities: “In one
piece of email people were suggesting that
Office had to work equally well with all
browsers and that we shouldn’t force Office
users to use our browser. This is wrong and
I wanted to correct this.” GX351 Later, in
July 1997, Paul Maritz noted in an email to
Gates and other executives that the Office
group (consistent with Gates” comment in
January 1997) was going to target certain
features of Office for IE, but ‘‘this was hard
decision for them (based on IE’s current
market share).” GX514. move quickly to a
position where it is the dominant vendor of
a new type of applications suite that relies on
more server-side computing or a user
interface based on the browser.

31. Looking ahead from today, rivalry
between the two companies will be
particularly important when transforming
new technologies like the browser arise. In
coming years, portable devices, wireless
communications and voice recognition may
obsolete many deeply embedded
assumptions about when, where, and how
users access digital information. At the same
time, improvements in the bandwidth of fiber
optic data communications networks and the
extension of these networks ever closer to the
desktop may narrow the gap between the
capacity of the pipe that connects two
different computers and the pipe that
connects components located inside the case
of a single computer. Either one of these
developments, and especially the two of
them together, could lay the foundation for
new software innovations as powerful as the
browser and the Web.

32. Take for example, the Palm operating
system, the first operating system that could
recognize handwriting and run for an
acceptable period of time on a small battery
powered handheld device that fit
comfortably in a shirt pocket. This new
product, which was not developed by any of
the leading players in the computer industry,
has already brought very significant benefits
to consumers. As it evolves wireless links
with the Internet and tighter links with
mobile phones, an entirely new window of
opportunity opens up. As voice recognition
software becomes more powerful, the
window opens up into an entirely new world
of unexplored possibilities.

33. As an integrated company that controls
both the Windows operating system and the
Office productivity suite, Microsoft has a
powerful set of tools that it is using to
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influence the path of competition in this new
space. It is developing a substitute operating
system, Windows CE, that competes with the
Palm operating system. It has further
indicated a willingness to change the details
of its Office applications to favor devices that
run Windows operating systems, even if
doing so disadvantages its customers who
now rely on the Palm Pilot. “

REDACTED

“RX1 (Bill Gates to senior Microsoft
executives, July 11, 1999).

34. If the companies were separate, the
applications company would try to meet
consumer demand rather than support the
strategic goals of the operating system
company. It might form an alliance with
providers of handheld computing devices
rather than aid the operating systems
company in its effort to handicap and defeat
them. For example, it could develop a client
application that runs on the Palm Pilot and
that communicates efficiently with Exchange,
the server program that stores email,
calendaring, and task scheduling
information. Because of the popularity of the
Palm handheld, these features would further
solidify the position of Office and Exchange.
Doing so would also offer larger potential
rewards to the developers of the Palm
platform, and would thereby encourage other
new entrants to strive to develop equally
innovative new products.

35. The separation might also change the
dynamics of the competition that is taking
place in the server market. Right now,
Microsoft is using security protocols that
discourage the use of non-Microsoft servers
in enterprises that install Windows 2000 on
the desktop. See Declaration of R. Henderson,
49, 119-120; Declaration of E. Felten, 78-79.
If the applications company is successful in
creating a viable alternative on the desktop—
a competing operating system, a version of
Office that runs on it, and a complementary
set of applications—these enterprises will
have the choice of switching away from the
Windows desktop operating system instead
of switching to the Windows server operating
system.

36. In fact, the discriminatory security
features would increase the chances that the
competing operating system succeeds. When
the operating systems company makes
Windows 2000 less attractive to enterprises
with non-Microsoft server operating systems,
it increases the demand for an alternative
desktop operating system. The applications
company would therefore see a larger payoff
from porting its applications to the
alternative. Other applications developers
might then try to get an early seat on the new
bandwagon. The resulting increase in
available applications would further
encourage the adoption of the new operating
system.

37. Working back, we see that if a separate
applications company existed, the operating
system company might refrain from
introducing these discriminatory security
features in the first place. In a world where
there is no separate applications company,
the discrimination features increase sales of
Windows server operating systems without
decreasing sales of desktop operating
systems. In a world with a separate

applications company, this strategy could
lead to significantly decreased sales of
desktop systems.

38. This counterfactual scenario about the
development of the browser and the forward
looking hypothetical scenarios about
handheld computing and security protocols
between the desktop and the server suggest
several general points. First, the separation of
the applications and operating systems
developers into different organizations could
increase the rate of innovation that emerges
from just these developers alone. The threat
that the incumbents pose to the other could
induce technological races that spur the rate
of innovation achieved on both sides, just as
the race with Netscape spurred innovation
within Microsoft. FOF 135.

39. Second, the separation would also
increase the expected returns to outside
innovators. It would create two distinct paths
or channels that a technologically successful
new entrant could use to reach and maintain
contact with final users. Competition
between these two organizations would give
a new entrant like Netscape or Palm much
more bargaining power than it has when it
faces a single, monolithic organization. By
playing one of the incumbents against the
other, the new entrant could therefore expect
to extract a much higher return from its
innovative effort and early market successes.

40. Finally, even an increased possibility of
competition in the market for operating
systems could deter an existing monopolist
from engaging in some anticompetitive
tactics. This benefit arises from the mere
creation of the independent applications
company. To the extent that the competition
becomes real competition instead of potential
competition, the monopolist will face even
stronger incentives not to engage in socially
harmful anticompetitive practices.

V. Effects of the Conduct Provisions

41. In addition to the reorganization, the
proposed remedy puts in place a number of
prohibitions directed at specific types of
conduct. These prohibitions can be separated
into two categories—provisions that support
the reorganization and provisions that keep
the company that controls the operating
systems monopoly from engaging once again
in the specific types of illegal behavior that
Microsoft used before, and that the successor
company might use again, to limit entry,
restrict competition, depress the rate of
innovation, and distort the operation of the
market.

A. Provisions Designed to Make the
Separation Effective

42. The proposed remedy includes several
specific provisions that are designed either to
maintain the feasibility of a separation or to
ensure that this separation is a true
separation into organizations with
independent economic interests.

43. Because its most important assets are
software and people, Microsoft could take
steps that would frustrate the ability of the
Court to implement a division of these assets.
Microsoft has already demonstrated to the
Court its willingness to impose technical
linkages on its software code without
technical justification in order to achieve
certain strategic goals (e.g. binding the
browser to the operating system). FOF 175—

77. Between now and the time when the
reorganization is implemented, Microsoft
could use these kinds of tactics to present the
court with a fait accompli that makes it
technically impossible to separate existing
applications from the operating system.
Thus, Provision 1 d of the proposed remedy
requires Microsoft to maintain the separation
between the operating system business and
the applications business that exists on the
date of entry of the Final Judgment. It further
provides that Microsoft should take no action
that makes the separation more difficult.

44. Once the companies exist as legally
separate entities, it is important that their
managers operate them as economically
independent entities. Trivially, this requires
that one company be prohibited from buying
the other (Provision 2b). The covered
shareholder provision has the same intent. It
ensures that a dominant shareholder cannot
force the managers of one company to
support the financial interests of the other
(Provision 2a). For the two companies to be
economically independent, they must not be
able to enter into any legal agreement that
would require or facilitate collusion between
them. The proposed remedy therefore
requires that the operating systems company
and the applications company file any
agreements between them with the
Department of Justice (Provision 2c). It also
specifically prohibits the two companies
from entering into special agreements
concerning distribution, discriminatory
disclosure of technical information, or
discriminatory terms for one to license the
other’s products (Provision 2b). The Court
has found that Microsoft has used these
specific acts to limit competition by other
firms or to induce other firms to participate
in its schemes to limit competition by other
firms. FOF 79, 83-89, 95-103.

B. Provisions Designed to Prevent
Continued Exploitation of Monopoly Power
in the Market for Operating Systems

45. The reorganization that is proposed
here will create conditions that make it
possible for operating system competition to
emerge, but it does not guarantee that this
will happen. For some period of time that
extends beyond the implementation of the
reorganization, the operating systems
company will continue to be a monopolist in
the market for Intel-based desktop operating
systems. The proposed remedy therefore
includes specific provisions designed to
prevent the operating systems company from
engaging in the same anticompetitive acts
that it used against Netscape’s browser and
the Java technology to undermine their
competitive potential.

1. Provisions relating to OEMs

46. The Court found that Microsoft used its
monopoly control of the operating system
market to induce OEMs to participate in its
attempts at limiting competition. Among the
specific illegal measures taken by Microsoft
were:

. making access to technical support or
information about new programs contingent
on an OEM’s support in Microsoft’s attempts
at limiting competition (FOF 128- 129);

. offering reductions in the royalty price for
Windows 95 in exchange for this kind of
support. (FOF 64, 139, 230-241);
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. threatening withdrawal of its Windows
license to OEMs if it failed to offer this kind
of support. (FOF 203-208);

. refusing to allow OEMs to reconfigure the
start-up sequence or the PC in ways that give
competitors access to final users. (FOF 209-
227);

. binding Internet Explorer to the operating
system in order to make it impossible for an
OEM that wanted to support a single browser
to select a product other than IE. (FOF 175-
77,191,192).

47. Because OEMs will be a critical
distribution channel for the separate
applications company in the early years of its
existence, the operating systems company
will be tempted to use the same kinds of
tactics to limit potential competitors, the
most important of which will be the newly
formed applications company. If the
operating systems company could succeed in
these efforts, it would undermine the
reorganization that is at the heart of this
remedy.

48. For this reason, the remedy prohibits,
for a limited period of time, specific types of
conduct by Microsoft and the successor
operating system company. All of these
provisions are designed to protect the
freedom of an OEM to choose the
applications and middleware that it ships
with a Windows operating system in
response to consumer demand. The first
provisions prohibit financial threats and
inducements. Provision 3aii (Uniform Terms
for Windows Operating System Products
Licensed to Covered OEMs) keeps the
operating systems company from using
changes in the price for an operating system
license as a means of punishing an OEM that
distributes a product supplied by another
firm or from rewarding the OEM for
refraining from distributing such a product.
Provision 3ai (Ban on Adverse Actions for
Supporting Competing Products) keeps the
operating systems company from using
marketing programs or technical support to
achieve the same end.

49. The next set of provisions frees OEMs
to configure the PCs that they sell. Provision
3f (Ban on Contractual Tying) prevents the
operating systems company from writing
licenses for the operating system that require
OEMs to distribute any other software
products. Provision 3aiii (OEM Flexibility in
Product Configuration) lets the OEMs undo
choices about such things as the boot
sequence, location of icons, and menu
choices that the operating system company
might use to force the OEM to feature, and
therefore to support, applications or
middleware supplied by the operating
systems company. Provision 3g (Restriction
on Binding Middleware Products to
Operating Systems) requires that OEMs and
end users have the ability to remove end user
access to any middleware that the operating
system company has included with its
operating system software. Provision 3i
(Continued Licensing of Predecessor Version)
gives the OEMs an alternative way to
configure its PCs. It lets them license older
versions of the Windows operating system
and add new features by adopting software
from independent vendors.

2. Provision regarding other distribution
partners

50. Microsoft also used its monopoly
power to interfere with distribution channels
other than OEMs. Among the actions taken
by Microsoft were:

. giving valuable consideration (e.g.
placement on the Windows desktop, free
licenses to software for customizing IE) at no
charge to Internet Access Providers (IAPs)
who agreed to distribute and promote IE and
restrict distribution and promotion of
competing browsers (FOF 242-310);

. giving Windows promotion to Internet
Content Providers (ICPs) such as Intuit who
agreed to restrict distribution of Navigator
and payments to Netscape (FOF 311-335);

. threatening to withhold MacOffice from
Apple unless Apple distributed IE as the
default browser on Macintosh PCs (FOF 341—
356).

51. Provision 3e (Ban on Exclusive
Dealing), which applies to any contracts with
third parties, is intended to prohibit these
and similar acts. In particular, it prohibits
any agreement that limits the distribution of
competing middleware or operating system
products.

3. Provisions regarding developers and
competitors

52. The Court also found that Microsoft
used its monopoly power to undermine
competing middleware products such as
Sun’s Java technology and Intel’s platform
level NSP software. Actions taken against
Java include efforts to create incompatibility
between its implementation of the Java
virtual machine and the Sun implementation
(FOF 387-394), inducements to ISVs to
refrain from using use or distributing non-
Microsoft Java technologies (FOF 395-402),
and impeding expansion of Java class
libraries (FOF 404—406). Microsoft also
threatened to withhold support for Intel’s
next generation of microprocessors unless
Intel agreed to stop developing platform-level
interfaces like NSP that might draw support
away from interfaces exposed by Windows.

FOF 94-103.

53. The Court’s findings demonstrate how
varied Microsoft’s anticompetitive behavior
has been in the past. Since the trial, new and
unexpected acts such as the discriminatory
security protocol built into Windows 2000
(described earlier in paragraph 35) have
already come to light. This reaffirms how
many possible anticompetitive tactics are
available and how difficult it will be to
anticipate the precise form of future tactics.
Therefore, the proposed remedy includes two
provisions that prohibit anticompetitive
behavior in general terms. Provision 3f (Ban
on Contractual Tying) lays down a blanket
prohibition against contracts that are
designed to limit competition. Provision 3¢
(Knowing Interference with Performance)
prohibits actions that are designed to degrade
the performance of competing middleware on
the Windows platform.

54. The remedy also contains a provision
that makes it possible for ISVs, OEMs, and
independent hardware vendors (IHVs), to
uncover and ameliorate a wide range of
illegal acts. Provision 3(b) (Disclosure of
APIs, Interfaces and Technical Information)
requires that Microsoft disclose to these third
parties all interfaces they need to make their
products interoperate effectively with the
Windows operating system.

55. Finally, if the operating system
company could use these kinds of
agreements with third parties to discriminate
against hardware and software vendors who
support the middleware strategy of the new
applications company or any other
middleware vendor, it could impede the
development of operating system
competition. Provision 3d (Developer
Relations) prohibits them from doing so.

4. General comments

56. Under the proposed remedy, all of
these conduct provisions apply only for a
limited period of time. Specifically, they are
in force until three years after the
reorganization becomes effective, roughly the
time it would take for one of the successor
companies to complete one product cycle.
This limitation is appropriate because the
most reliable and most effective mechanism
for preventing anticompetitive acts is market
competition that erodes, or at least threatens
to erode, the monopoly power that lies at the
heart of the problems identified in this case.
The conduct provisions support the
reorganization in its vulnerable early years of
life. They raise the probability that the
reorganization will introduce competition
into the market for operating systems. This
means that the conduct provisions will have
a social value that is much higher if they are
used in combination with the reorganization
than if they are used alone.

VI. Costs and Benefits of the Proposed
Remedy

A. Benefits of the Remedy

1. More innovation

57. As the discussion has already
suggested, the most important benefit for
society that will be created by this remedy
will come from faster innovation. Some of
the benefit will arise because constraints will
be lifted from the creative developers
working in the applications group. They will
no longer be under the control of an
operating system monopolist whose highest
priority is to maintain this monopoly. See
above footnote 3. The reorganization will free
them to respond to consumers and adopt new
technologies even if they encourage
competition for the desktop operating
system.

58. Some of the additional innovation will
arise because of the race that threatens to
breakout between the applications and
operating systems companies. Much of this
innovation may be of an incremental form,
but it can still be very valuable to consumers.
This kind of race will spur the developers in
both the successor companies, just as the
threat from Netscape spurred innovation at
Microsoft as a whole. FOF 135.

59. Finally, this remedy will significantly
increase the returns that outside innovators,
the potential new entrants, can hope to earn
if they develop and commercialize a
powerful new technology like the browser.
Because outsiders have been a critical source
of innovative energy for the software
industry, this change in expected returns has
the potential to generate large benefits for
society. One of the key lessons from the
economics of technological change is the
recognition that even in an undistorted
market, innovators earn a private return on
their efforts that is lower than the social
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return. As a result, too little innovation takes
place. This problem becomes much worse
when a powerful player like Microsoft
further depresses the return to outside
innovators through the tactics that it uses to
maintain its monopoly.

2. Price changes

60. If competition emerges in the market
for operating systems, this should have the
usual effect of reducing the price for the
operating system. Symmetrically, more
competition for office productivity
applications, which could emerge, should
also lead to reductions in prices for these
products.

61. These price changes will reduce the
extent to which consumers are exploited by
Microsoft. If so, they will lead to a large gain
for consumers and to a corresponding
reduction in the profits Microsoft derives
from its exploitation. One of the purposes of
the antitrust laws is to prevent sellers from
using monopoly power to achieve this kind
of transfer of wealth from producers to
consumers.

62. We also know that monopoly pricing
leads to reductions in social welfare to the
extent that it causes some people who might
be willing to pay more for a good than it costs
to produce it are deterred from making a
purchase. In a market where a monopolist
can charge different consumers different
prices, few such buyers may be deterred. In
practice, we know that Microsoft currently
charges different prices for academic
institutions, small and large businesses,
people who do and do not buy the Access
database program as part of the Office suite,
who do or do not buy the operating system
as part of a package from an OEM, who do
or do not buy the program as an update to
a competitive program, who use the Office
productivity suite instead of the less
complete Microsoft Works package, and who
do or do not buy a Microsoft provided
technical support contract, to name just a few
examples. As a result, there is reason to
believe that the reduction in output resulting
from Microsoft’s monopoly pricing may, on
net, be relatively small. Moreover, current
changes in technology mean that in the
future, software vendors will be better able to
use fine-tuned pricing mechanisms such as
software rental or purchases of specific
services from an application service provider.
In competitive markets these mechanisms
could bring important benefits to consumers.
In markets that are under monopoly control,
they may further reduce the number of
willing buyers who are deterred but increase
the exploitation of consumers.

B. Costs of the Remedy

63. There are several potential types of cost
associated with this remedy. The costs that
concern us most are costs to society.
However, to assess whether the remedy is
disproportionately punitive, one must also
look at the costs from the point of view of
Microsoft shareholders.

1. Corporate reorganization

64. There are real costs such as legal fees,
moving expenses, marketing and promotional
expenses that are associated with a corporate
reorganization that creates independent
business units. In the ordinary course of
business, firms voluntarily incur such costs.

Any reasonable calculation of these one-time
costs will show that these are very small
compared to the value to society of the
increased innovation that can reasonably be
expected to follow from the reorganization.

65. This reorganization does means that
people who used to work for the same legal
entity now work for different legal entities.
However, any communication that could take
place between two people when they worked
for the same firm can still take place when
they work for different firms. If, for example,
close communication between operating
systems developers and applications
developers is critical to the success of each,
both the operating systems company and all
of the applications companies, not just the
new one created by this reorganization, will
have an incentive to make sure that this
communication still takes place. Whether
this takes direct phone or email contact, or
face-to-face meeting in one person’s
workplace, or even in offsite retreats, the
companies involved will have a large
incentive to make sure that these lines of
communications remain in place. The only
change, and this presumably is a change that
will benefit society as a whole, is that the
information flows back and forth to
applications developers will now treat all
developers symmetrically and will remove
any preferential treatment that Microsoft
applications developers may now receive.

2. Conduct provisions

66. With two major exceptions, the
conduct provisions do not force Microsoft to
undertake any act. These exceptions aside,
the conduct provisions prohibit Microsoft
and the successor companies from breaking
the law, from taking actions that made it
easier for it to break the law in the past, or
from taking actions that could be used to
conceal illegal acts in the future. Assuming
that Microsoft and the successor companies
intend to comply with the law, these
prohibitions should not impose undue costs
on their legitimate business activities.

67. The first exception is the mandate that
Microsoft continue to license, on the original
terms, the previous operating system product
after the release of a major new operating
system product. See Provision 3i. The direct
cost to society from this provision is virtually
zero because the code already exists. If there
are additional costs associated with technical
support for users of the old operating system,
Microsoft is free to charge for any technical
support that it, rather than the OEM,
provides.

68. The second exception is the
requirement that Microsoft disclose all the
information about APIs and interfaces that
other developers need to be able to
interoperate with its operating systems.
Microsoft has extensive experience with the
process of designing interfaces to its
operating system in ways that make them
useful and easy to understand for outside
developers but that still protect any
intellectual property associated with the
internal workings of the operating system.
Based on this experience, it should, at
reasonable cost, be able to provide this
information about all the interfaces that it
uses.

3. Costs imposed on Microsoft
shareholders

69. A reasonable benchmark for estimating
the costs of this remedy to Microsoft
shareholders is to compare what their wealth
will be after the remedy has been imposed to
the wealth that they would have possessed if
the company had never engaged in any
illegal acts. By this standard, this remedy
may not impose any costs at all on the
shareholders. In the mid 1990s, the Netscape
browser and the Java virtual machine posed
a very serious threat that the stream of
monopoly profits that Microsoft collected
from its operating system business would be
lost. Because it did break the law, it was able
to preserve and increase these profits up
until the present. If it had obeyed the law,
some of this profit might have been lost to
operating system competition. The company
could therefore be worth less than the
combined companies will be worth after the
reorganization. Said another way, even if the
top executives at Microsoft had known that
the course of action that they were about to
undertake would lead, with certainty but also
with a delay of between five and eight years,
to the imposition of the remedy outlined
here, they may still have elected to follow
their anticompetitive course of action. The
gains from defeating the immediate threat
and from postponing the emergence of
operating system competition by five or more
years would have exceeded the low costs to
shareholders associated with the eventual
imposition of this remedy.

70. Of course, the position of the Microsoft
shareholders would be better still if the
company were able to violate the antitrust
laws. However this additional gain to
shareholders imposes large costs on society
as a whole. It is precisely these social costs
that antitrust law is intended to prevent.

VII. Conclusion

71. In any assessment of the net costs and
benefits associated with this proposed
remedy, one simple fact stands out. Because
it will raise the rate of innovation for the
economy as a whole, the remedy creates a
stream of benefits that will persist and grow
far into the future. There is genuine
uncertainty about the exact magnitudes of the
benefits and any costs. But any reasonable
calculation shows that the expected benefits
overwhelm the costs.

72. Because it will encourage competition
and innovation in the vitally important
software industry, it is my opinion that this
remedy will have a profoundly beneficial
effect on our economy.

I declare under penalty of perjury that the
foregoing is true and correct. on April 27,
2000 in Washington, DC

Executed

Paul M. Romer
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I. Qualifications and Scope of Testimony

I am Carl Shapiro, the Transamerica
Professor of Business Strategy at the Haas
School of Business at the University of
California at Berkeley where I have taught for
ten years. I also am Director of the Institute
of Business and Economic Research at U.C.
Berkeley. I have served as the Editor of the
Journal of Economic Perspectives, a leading
economics journal published by the
American Economic Association. I am also a
Senior Consultant with Charles River
Associates, an economics consulting firm.

I am an economist who has been studying
antitrust, innovation, and network industries
for roughly twenty years. My recent book
with Hal R. Varian, Information Rules.” A
Strategic Guide to the Network Economy,
discusses competitive strategy in the
information economy, emphasizing the
pricing of information, the creation of
multiple versions of information products
such as software, the switching costs and
lock-in associated with information
technology, and network economics.

I have considerable experience in the
application of economics for the purposes of
enforcing the antitrust laws. I served during
1995 and 1996 as the Deputy Assistant
Attorney General for Economics in the
Antitrust Division of the Department of
Justice. I have served on several occasions as
an expert witness or consultant to the
Antitrust Division or the Federal Trade
Commission. Over the years I have also

consulted or served as an expert witness on
numerous antitrust matters for private
companies in a range of industries, including
several companies in the hardware and
software business. My curriculum vitae is
attached to this Declaration. In this
proceeding I have been asked by the
Plaintiffs to offer an economic analysis of the
likely effects of the Plaintiffs”” proposed
remedy on competition, innovation, and
ultimately consumers.

II. General Approach to Remedy and
Ultimate Goals

A. The Court’s Findings and Remedy
Objectives

The Court has found that Microsoft
engaged in illegal and anti-competitive
conduct to maintain its monopoly in the
market for Intel-compatible PC operating
systems (‘“‘operating systems”’).

(Conclusions of Law at 9, 21) The Court
also has found that Microsoft attempted to
monopolize the market for browsers.
(Conclusions of Law at 24) Consistent with
these findings, the three primary measures by
which I am evaluating the proposed remedy
are: (1) creating conditions conducive to
entry into the market for operating systems
(or expansion by small firms already in that
market); (2) preventing Microsoft from using
its monopoly over operating systems to gain
control over adjacent markets, as it has
attempted to do in browsers; (3) restoring
competition in browsers. I also consider
whether the proposed remedy is likely to

create inefficiencies that might diminish the
benefits it generates to competition and
innovation.

Objective (1) is directly driven by the
finding that Microsoft illegally maintained its
monopoly and raised barriers to entry into
the market for operating systems. Objective
(2) flows from the fact that entry into the
market for operating systems is more difficult
if Microsoft, the monopolist in that market,
also controls products complementary to its
Windows monopoly, especially
complementary products such as the browser
that it views as strategic threats to its
Windows monopoly. Objective (2) also
follows from the finding that Microsoft used
its operating systems monopoly to distort
competition in browsers. Objective (3)
follows from the finding that Microsoft has
attempted to monopolize the browser market
and has attained its current position in that
market using anticompetitive means.

Remedy is directed towards future
competition and innovation, so all of my
analysis is done on a forward-looking basis,
even as it is informed by historical
experience drawn from this and other
markets. Microsoft has emphasized
repeatedly that the computer industry is very
fast moving and subject to ongoing
technological change. I quite agree, and for

1 As of April 2000, Microsoft’s Internet Explorer
had achieved a browser market share of at least
69%. See RX23 and the Declaration of Rebecca
Henderson.
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just this reason I urge the Court to embrace
a remedy that puts in place a market
structure conducive to competition and
innovation, so that consumers can rely as
much as possible on market forces rather
than court orders to serve their interests.
Likewise, in this fast-moving industry any
conduct provisions imposed by the Court
should be broad enough to prevent Microsoft
from engaging in a number of categories of
anticompetitive tactics in the future,
precisely because the specific tactics that
Microsoft might employ in the future are
hard to predict today in the face of changing
products and technology. So, for example,
several of the provisions of the proposed
remedy apply to the category of
“middleware,” not just to the specific types
of middleware that were featured in this case,
such as the browser or the Java Virtual
Machine. Finally, I take as a working
principle that the remedy should operate in
a dual manner: first, to prevent a recurrence
in the future of conduct by Microsoft akin to
its past anti-competitive behavior, and
second to affirmatively bolster competition,
which Microsoft has stifled.

B. Enabling Competition to Windows

Given the goal of enabling, but not
compelling, competition to Windows in the
market for operating systems, it is important
to identify, as best we can, the likely sources
of such competition in the foreseeable future,
both to make sure that Microsoft cannot
blockade operating systems rivals, and to
inform any remedial provisions designed
positively to foster operating system
competition.

Following the traditional steps used by
antitrust economists, I consider first the
current competitors in operating systems,
and then inquire into barriers to entry and
the most likely sources of entry into the
operating systems market. As the Court
found, current competition in operating
systems is virtually non-existent. In addition
to Apple, the most promising alternative to
Windows today is the Linux operating
system. Linux, while increasingly popular as
a server operating system, has limited
popularity on the desktop for two primary
reasons: (1) Linux still is regarded as overly
difficult to use for many consumers, and (2)
many of the most popular applications on
Windows, including especially Microsoft
Office, are not available on the Linux
platform. 2 In other words, Linux suffers from
the applications barrier to entry emphasized
by the Court in its Findings. And the ability
of Linux to challenge Windows is limited by
the fact that Microsoft controls Office,
making the barrier to entry even higher than
it would be if Office were owned separately
from Windows.

Moving from actual to potential
competitors, and looking farther into the
future, challenges to the Windows monopoly
may come from various directions, some of

2Microsoft has stated that “Linux as a desktop
operating system makes no sense. A user would end
up with a system that has fewer applications, is
more complex to use and manage, and is less
intuitive.” See “Linux Makes No Sense at the
Desktop,” p. 4 of “Linux Myths,” available at
www.microsoft.com/NTServer/nts/news/msnw/
LinuxMyths.asp.

which we surely cannot anticipate today. But
we can illustrate the principle of “enabling
entry” by looking at two examples of possible
challenges that can currently be seen on the
horizon. 3 One promising entry path into the
market for operating systems is via cross-
platform middleware. If such middleware
becomes widely used, more and more
applications may be written to that
middleware, making it far easier for new
operating systems to run many popular
applications. I do not believe it is possible to
identify today with any confidence the
specific middleware that will play this role
in the next several years. Therefore, the
remedy chosen by the Court should broadly
prevent Microsoft from blocking the
emergence or widespread distribution of
middleware. Establishing an entity with
strong middleware assets and broad
distribution that is independent of Windows
will clearly help support this mode of entry.
Another promising route by which entry
could occur into operating systems,
especially in the corporate setting (as
opposed to residential users), is through the
increased use of “thin clients” or “network
computers” working in conjunction with
servers. Microsoft has pointed to such client/
server architectures as a potential threat to
Windows. (Direct Testimony of Richard
Schmalensee at 151-153.) Under this
approach, network computers running non-
Microsoft operating systems would be linked
to servers, many of which run versions of the
UNIX operating system. Although the
network computer has failed to live up to its
promise so far, network computers could
displace at least some PCs if they ran the
applications desired by businesses. And such
applications could run in whole or in part on
servers, placing less burden on the client
computer. All of this suggests that entry into
operating systems will be encouraged if
applications are made available to run both
on servers and on the thin clients
themselves. ¢ Another way in which entry
into the market for operating systems may
occur is that operating systems for handheld
devices could be modified to become
substitutes for desktop operating systems.
Microsoft also has noted this source of
potential competition in the desktop
operating systems market. (Direct Testimony
of Richard Schmalensee at 154—156.) Again,
this type of entry will be promoted if key
applications are made available to run on
these “thin” operating systems outside
Microsoft’s control.

Consistent with the Court’s findings
regarding barriers to entry into the market for
operating systems, the key to success for all
of these possible entrants is their ability to
run many popular applications currently

3 The fact that we cannot confidently predict
today the most significant modes of entry in the
future supports the structural relief proposed by the
plaintiffs, which will serve to create a strong new
entity (the Applications Company) with the
economic incentives to promote or support entry
into the market for operating systems, from
whatever source such entry arises.

4 See the Declaration of Rebecca Henderson for a
further discussion of how the availability of
applications on servers would promote entry in to
the market for operating systems.

available on desktop machines running
Windows. As I discuss below, splitting off
Microsoft’s Applications Business from its
Operating Systems Business will create
incentives for the resulting Applications
Company to make important applications
such as Office available to run on rival
operating systems, thereby significantly
lowering barriers to entry.

C. Lessons about Entry from Other Markets
with Network Effects

We can learn a great deal about entry
barriers in network markets, and how they
are overcome, from historical experience in
other markets with network effects in which
dominant firms have been successfully
challenged. Consider the following examples:
Nintendo vs. Atari in Video Games: Atari was
the dominant firm in video games during the
early 1980s. Nintendo displaced Atari as the
dominant firm by the late 1980s. Nintendo
based its challenge on its strengths in two
complementary products: games designed
originally for arcades (rather than home
machines) and the provision of video game
systems in Japan.®

Microsoft Word vs. WordPerfect in Word
Processing Software: WordPerfect was the
leading supplier of word processing software
for personal computers during the provision
of programming tools and leadership in
object-oriented programming. 9

The common lesson from these and other
such episodes is this: While network
monopolies can be very strong, they are most
vulnerable to attack by firms with a strong
position in the provision of a widely-used
complementary product. In the current case
involving Microsoft, this principle implies
that the strongest threat to Windows is likely
to come from a company with a strong
position in widely-used applications
software for PCs, middleware that runs on
Windows, hardware for PCs, and/or
operating systems for devices other than PCs.
Indeed, the liability phase of this case
focused on the threat posed to the Windows
monopoly by one extremely popular
complementary middleware product running
on Windows, namely the Netscape browser.
What distinguishes the Windows story of
ongoing monopoly from the examples above
of successful entry is that Microsoft engaged
in anti-competitive conduct to fend off the
threat posed by Netscape, the dominant
browser company circa 1995-96. Microsoft is
keenly aware of the principle that companies
providing these complementary products
tend to pose the most immediate threat to
their Windows monopoly. Indeed, Microsoft
has long recognized that the best way to
avoid or defuse challenges to its desktop
dominance is by controlling more and more
functionality surrounding its desktop
operating system and to limit the
development and popularity of non-
Microsoft middleware. 10

5 Some years ago I studied competition in the
video game market during the 1980s as part of my
work on behalf of Atari Corporation in its antitrust
case against Nintendo.

91 studied competition in the market for database
software as part of my work in the early 1990s on
behalf of Borland in connection with its acquisition
of Ashton-Tate.

10Findings 68 (“Microsoft was apprehensive that
the APIs exposed by middleware technologies
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It follows that the Court can greatly
facilitate entry and competition in operating
systems by creating an independent company
with a strong set of widely-used Windows
applications, middleware, and other
complements to Windows. The Applications
Company will be most impressive in these
respects, with its unmatched complex of
Windows applications. Put differently, the
Applications Company will possess assets
sufficient to threaten the Windows
monopoly, the earlier threat from Netscape
and Sun having been eliminated through
anti- competitive means. In addition, the
Court can enable entry into operating systems
by preventing Microsoft from using its
Windows monopoly to gain control of other
complementary products, especially server
operating systems, “thin’’ operating systems,
and middleware for the Windows operating
system.

D. Evaluation of the Economic Effects of
Plaintiffs” Proposed Remedy

With these economic principles in mind, I
turn now to an evaluation of the likely
economic effects of the Plaintiffs”” proposed
remedy. I emphasize the role played by the
various provisions of the proposed remedy in
lowering the barriers to entry into the market
for operating systems. I also consider
whether the proposed remedy will inhibit
pro-competitive conduct or integration.
demolish Microsoft’s coveted monopoly
power. Alerted to the threat, Microsoft strove
over a period of approximately four years to
prevent middleware technologies from
fostering the development of enough full-
featured, cross-platform applications to erode
the applications barrier. In pursuit of this
goal, Microsoft sought to convince
developers to concentrate on Windows-
specific APIs and ignore interfaces exposed
by the two incarnations of middleware that
posed the greatest threat, namely, Netscape’s
Navigator Web browser and Sun’s
implementation of the Java technology.
Microsofts campaign succeeded in
preventing—for several years, and perhaps
permanently—Navigator and Java from
fulfilling their potential to open the market
for Intel-compatible PC operating systems to
competition on the merits.”) Findings 409
(“Microsoft also engaged in a concerted
series of actions designed to protect the
applications barrier to entry, and hence its

would attract so much developer interest, and
would become so numerous and varied, that there
would arise a substantial and growing number of
full-featured applications that relied largely, or even
wholly, on middleware APIs. The applications
relying largely on middleware APIs would
potentially be relatively easy to port from one
operating system to another. The applications
relying exclusively on middleware APIs would run,
as written, on any operating system hosting the
requisite middleware. So the more popular
middleware became and the more APIs it exposed,
the more the positive feedback loop that sustains
the applications barrier to entry would dissipate.
Microsoft was concerned with middleware as a
category of software; each type of middleware
contributed to the threat posed by the entire
category.”) Conclusions at 9 (“In this case,
Microsoft early on recognized middleware as the
Trojan horse that, once having, in effect, infiltrated
the applications barrier, could enable rival
operating systems to enter the market for Intel-
compatible PC operating systems unimpeded.

monopoly power, from a variety of
middleware threats, including Netscape’s
Web browser and Sun’s implementation of
Java. Many of these actions have harmed
consumers in ways that are immediate and
easily discernible. They have also caused less
direct, but nevertheless serious and far-
reaching, consumer harm by distorting
competition.”) See also Findings 411 (“It is
clear, however, that Microsoft has retarded,
and perhaps altogether extinguished, the
process by which these two middleware
technologies [Netscape’s Navigator and Sun’s
Java] could have facilitated the introduction
of competition into

Although the proposed remedy must be
evaluated as a package, for the purposes of
exposition I first discuss the reorganization
and then the conduct provisions.

HI. Proposed Reorganization—1, 2

The proposed remedy ( 1, 2) calls for a
reorganization of Microsoft into two separate
companies, an Applications Company
containing the Applications Business and an
Operating Systems Company containing the
Operating Systems Business. The key
economic features of the proposed
reorganization are that each company be
operated independently of the other, and that
the two companies continue to develop,
distribute, license and sell their products
independently.

My analysis of the proposed reorganization
focuses on how the economic incentives of
these two companies will differ from the
economic incentives facing a combined
company controlling both applications and
operating systems. Based on these altered
incentives, and on the limitations under
which the two companies will operate (2(b)),
we can use economic principles to make
some general predictions about how the
proposed reorganization will affect
competition and innovation. I also consider
legitimate ways in which the two companies
may need to cooperate to offer improved
products at lower prices, and whether the
limitations imposed upon them in 2(b) of the
proposed remedy will prevent them from
achieving such pro-competitive ends.

A. Lower Entry Barriers into Operating
Systems

The overarching economic effect of the
reorganization is to create a strong company,
the Applications Company, that will have the
ability and incentive to make its offerings
more ‘“‘cross- platform.” For example, the
Applications Company will have a greater
incentive to make Microsoft Office available
to run on non-Windows platforms, and to
enhance the value of Microsoft’s Visual
Studio suite of developer tools for ISVs
seeking to develop programs for non-
Windows operating systems. The improved
availability of the Application Company’s
products as complements to rival platforms
will thus help those actual and potential
rivals to Windows to overcome the
applications barrier to entry that currently
protects the Windows monopoly.

The Applications Company
unquestionably will have greater incentives
to facilitate entry and expansion by rivals to
Windows by virtue of its independence from
the Operating Systems Company. Currently,
Microsoft considers the loss of revenues and

profits from its Windows monopoly when
considering whether its Applications
Business should cooperate in various ways
with actual and potential rivals to Windows.
After the reorganization, the Applications
Company will no longer have any incentive
to protect the monopoly profits associated
with Windows. Therefore, to the extent that
the Applications Business can facilitate or
frustrate entry into the operating systems
market, such entry will be easier and more
likely as a result of the reorganization,

Indeed, after the reorganization, the
Applications Company will positively benefit
from the improved quality and lower price of
operating systems that can be expected to
result from lower entry barriers into the
market for operating systems. This follows
from a well-known economic principle: the
supplier of one product (here, Office) benefits
if a complementary product (here, Windows)
is improved or made less expensive as a
result of enhanced competition for the
complementary product.

As a tangible example of the pro-
competitive effects of the reorganization, I
expect that an independent Applications
Company today would have an incentive to
port at least some aspects of Office to Linux.
Corel has already ported its Perfect Office
suite to Linux. There is already a sizeable
installed base of Linux users. The
Applications Company could begin by
porting over those aspects of Office that are
easiest to port and/or have the greatest
demand on Linux, e.g., Excel and Word. And
the Applications Company could offer Linux
users file compatibility between Office on
Linux and Office for Windows, a very
valuable feature indeed given the size of the
installed base of Office users. 11

Another example of how the Applications
Company will have incentives to facilitate
entry by rivals to Windows relates to
Microsoft’s popular Visual Studio suite of
programming tools, which includes
Microsoft’s Java development tools, Visual
J++. My understanding is that these tools are
familiar to, and widely used by, developers
writing to the Windows platform. An
independent Applications Company will
have a greater incentive than does Microsoft
today to make these tools more valuable for
developers writing to rival platforms or to
cross-platform middleware.

As a final example of how entry barriers
will be lowered by the reorganization (and
one that is especially fitting given Microsoft’s
antitrust violations found by the Court), the
Applications Company will have a greater
incentive than does Microsoft today to make
its browser work well with operating systems
other than Windows. So, the reorganization
will help promote the original promise first
offered by Netscape Navigator, namely cross-
platform browsing functionality offered by a

11GX 514 gives one example of how Office has
been used by Microsoft to protect the Windows
monopoly by favoring Internet Explorer in
Microsoft’s battle with Netscape. This 1997 e-mail
by Paul Maritz explains that he told the Office
group ‘“‘that they will target their XL and Access
publishing features only at IE4, this was hard
decision for them (based on IE’s current market
share)”” but was done to promote the major goal of
getting browser share up to 50% or more.
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firm that is financially independent of
Windows.

B. Lessons from the Relationship Between
Intel and Microsoft

I believe we can learn a great deal from the
relationship between Intel and Microsoft
about how competition is engendered
through the healthy tension that exists
between two companies that are dominant in
their respective complementary products, 12
One can think of the reorganization as
creating a relationship between the
Applications Company (with Office) and the
Operating Systems Company (with Windows)
comparable to that which has existed for a
number of years between Microsoft (with
Windows) and Intel (with its microprocessors
such as the Pentium). Therefore, lessons from
the Intel/Microsoft relationship should be
very valuable in understanding how the
proposed reorganization will affect
competition.

The key point is that Intel has repeatedly
taken actions to strengthen operating systems
that hold out the promise of one day
becoming an alternative to Windows. The
most significant example is Intel’s strong
support for Linux. More specifically, Intel
Capital, the group within Intel that

I am invests in technology complementary
to Intel’s microprocessor products, has made
significant investments in Red Hat Software,
Inc., TurboLinux, Inc, and VA Linux
Systems, Inc. 13 All of these companies
market versions of the Linux operating
system. Following the mission statement for
Intel Capital, these investments were made to
“create and expand new markets for 14 In
addition to investing in Linux companies,
Intel also writes software drivers for Linux. 15
Beyond Linux, Intel is supporting a broad
array of operating systems on its new 64-bit
family of microprocessors, known as IA-64
chips. Intel is working with: HP to enable
HP-UX as an operating system on [A-64
chips; a number of companies through the
Trillian Project to ensure that Linux is
available on IA-64 chips; Novell to assist in
the writing of a new operating system
(Modesto) on IA-64 chips; IBM and Santa
Cruz Operation to create an enterprise-class
UNIX operating system on IA-64 chips; and
Microsoft for the Windows 2000 operating

12] consulted and testified for Intel during 1998
and 1999 in the antitrust case brought by the
Federal Trade Commission against Intel regarding
Intel’s intellectual property practices.

13 See Intel Capital Investments as of April 1,
2000 as listed on http://www.intel.com/capital/
portfolio/cspt.htm (downloaded 26 April 2000).
Intel’s investments include owning 5% of Red Hat
Software at the time Red Hat went public (See Form
S- 1 for Red Hat Software filed June 4, 1999),
owning 10.4% of VA Linux Systems, Inc. at the
time VA Linux went public (See Form S-1 for VA
Linux Systems filed October 8, 1999), and an
undisclosed investment in the private company
TurboLinux.

14 See http://wwwintel.com/capital/about/
goals.htm downloaded 26 April 2000.

15 For example, see Intel Press release “Intel
announces new Linux driver for its family of 10/
100 megabit-per-second network adapters and LAN
on motherboard products” dated March 15, 2000,
available at http://wwwintel.com/network/tech
bulletins/lin pro 100.htm

system on IA—64 chips. 16 In other words,
Intel is following its own self interest in
working with multiple operating systems. In
similar fashion, the Applications Company
will have incentives to be “platform neutral”
following the reorganization, rather than
favoring the Windows platform. We see the
same tendency on Microsoft’s part to do an
“end run”’ around Intel, i.e., to cooperate
with Intel’s rivals and thus encourage
competition in microprocessors and reduce
Microsoft’s not currently doing any work on
behalf of Intel, and am not relying in this
Declaration on any confidential Intel
information reliance on Intel chips. More
specifically, Microsoft has repeatedly
provided support for technologies
competitive to the Intel Architecture. For
example, Windows NT was written to run on
Digital’s Alpha processor soon after the
release of Windows NT Advanced Server
3.1.17 Microsoft expressed its continued
support for the Alpha architecture in 1998,
with its Alliance for Enterprise Computing
with Digital. This support included
concurrent releases of Microsoft server-based
products for Alpha and Intel systems, as well
as the development of a complete set of
Microsoft C++, Visual Basic, and Visual
Studio tools on Alpha-based systems. 18
Microsoft also has provided support for AMD
microprocessors. For example, in designing
its DirectX 6.0 software development kit,
Microsoft “optimized implementations of the
geometry and lighting pipeline for Pentium
II, MMX instructions, and the new AMD
3Dnow! Instruction set.”’19 In fact, Microsoft
recognized that it had an incentive to support
AMD’s new instruction set even though this
would likely be adverse to Intel’s interests. 20
A final key lesson from the Intel/Microsoft
relationship is that Intel, based on its strong
market position and technical skills, can play
a special leadership role in promoting new
technologies that can at least potentially
threaten Microsoft. In network markets,
where consumer confidence can be self-
fulfilling and endorsements by industry
leaders are so valuable, credible leaders can
play a critical role in breaking down entry
barriers. I am very hopeful that the
Applications Company will, like Intel, be
strong enough to play such a leadership role

16 See ““The Intel IA-64 Processor Family: A
Multi-Operating System Architecture” for a
description of these projects, available at http://
developer.intel.com/software/idap/media/pdf/esp/
IA-64 OSWP Rev2.pdf

17 See “A Brief History of the Windows NT
Operating System’” available at http://
www.microsoft.com/PressPass/features/1998/
winntfs.htm

18 See Microsoft Press Release “Digital and
Microsoft Announce Expanded Alliance to
Accelerate Adoption of Windows NT Across the
Enterprise” dated January 28, 1998, available at
http://www.microsoft.com/PressPass/press/1998/
ian98/digallpr.asp.

19 See “A Look at DirectX 6.0, Fahrenheit, and the
Future of Microsoft’s Multimedia API's” released
September 4, 1998, available at http://
msdn.microsoft.com/library/Welcome/dsmsdn/
msdn torborg.htm

20 See GX 290, in which Jim Alchin says he
would like to support AMD’s new instruction set
for its K6 processor even while noting that Intel will
be opposed to such support.

and help overcome the chicken and egg
problem faced by potential entrants into the
market for operating systems. In fact, Intel
and the Applications Company may choose
to team up in various ways to help promote
Linux, or some other partial or complete
substitute for Windows.

C. Added Competition in Browsers

The proposed reorganization also will lead
to somewhat greater competition in the
browser market, by creating two companies
immediately capable of offering browsing
functionality. The Operating Systems
Company can continue to offer the browsing
functionality already included in Windows
(so long as it does not violate the anti-binding
provision, 3(g)), and is free to develop its
own browsing software in the future. The
Applications Company will own Internet
Explorer itself, and will have incentives to
improve Internet Explorer and to support
cross-platform capabilities so that Internet
Explorer will work well on multiple
operating systems.

D. Costs of Reorganization

The benefits from the reorganization to
competition in operating systems and in
browsers can in principle be weighed against
the costs of reorganization, which come in
two general forms: (1) one-time costs
associated with implementing the
reorganization, and (2) possible ongoing costs
resulting from the separation of Microsoft
into two business entities.

I focus here on any ongoing costs,
especially costs that might cause a reduction
in the rate of innovation or an increase in the
cost of developing software. 2 In classic
economic terms, we can ask whether there
are significant and genuine efficiencies
associated with the integration of the
Operating Systems Business and the
Applications Business within a single
company. For the reasons described
immediately below, there are good reasons to
believe that the collaboration necessary
between those developing operating systems
and those developing applications to achieve
pro-competitive ends can take place across
corporate boundaries, so the reorganization
will not significantly impede the
development of either applications or
operating systems. First, one can ask whether
development of applications at the
Applications Company will be impeded by
separating applications development from
the development of operating systems. This
does not appear to be a major issue, since
Microsoft has indicated repeatedly that the
Windows platform is “open” and that
Microsoft provides the information necessary
for ISVs to develop innovative applications
on the Windows platform. 22 Conversely, one

21T would expect the one-time reorganization
costs to be modest in comparison with the market
value of Microsoft or the magnitude of commerce
involved in the operating systems market.

22 Bill Gates has written that “Windows is a piece
of intellectual property whose “facilities” are
totally open to partners and competitors alike.
Windows programming interfaces are published
free of charge, so millions of independent software
developers can make use of its built-in facilities
(e.g., the user interface) in the applications they
design.” See “Compete, Don’t Delete,” The
Economist, June 13, 1998, p. 19.
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can ask whether the development of
operating systems will be impeded by the
separation of operating systems and
applications. Again, Microsoft has stated that
its operating systems development teams are
fully capable of incorporating suggestions
from ISVs into their development process for
Windows. 23 This gives me some assurance
that the most important

Microsoft also states: ‘“Microsoft does not
simply disclose Windows APIs to third party
software developers. Rather, it actively
“evangelizes” the Windows APIs to software
developers. In fact, Microsoft devotes about
$100 million per year and 2,000 employees
(nearly 10% of the Microsoft workforce) to
developer support. No other computer
company provides anything like this level of
support to the developer community. As part
of this developer support, Microsoft offers a
free, dedicated Web Site where developers
can access information, technical support
and Software Development Kits. These tools
and support all help developers create
software that can run on the Windows
platform. Microsoft takes the extra step to
have dedicated staff designated to help
developers quickly absorb and utilize new
technologies, and other resources such as
seminars, training sessions and speakers to
communicate the information needed to
develop the most innovative software.” See
“Competition in the Software Industry,”
January 1998, p. 10, available at
www.microsoft.com/PressPass/doj/1—
98whitepaper.htm

Microsoft also states that: “Microsoft runs
an elaborate program—far and away the most
extensive in the industry—to solicit input
from the computer industry about the
development of Windows APIs.
(Traditionally, third party software
developers played little role in the
development of operating systems; their
contribution essentially being limited to
testing for bugs.) Microsoft solicits input and
feedback from other software developers
from the earliest stages of the development
process. The Win32 APIs, which are the basis
for Windows 95 and Windows NT, provide
a good example. Windows NT, the first
operating system to implement the Win32
APIs, was released in 1993. But Microsoft
had provided initial specifications for the
Win32 APIs to 25 third party software
developers three years earlier, in November
1990, and obtained valuable feedback from
them in a series of meetings that followed.
During 1991 input from applications
developers to those writing new versions of
operating systems or fixing bugs in operating
systems can take place across corporate
boundaries. Moving from product
development to pricing, there is a theoretical
concern that Microsoft today has an incentive

23 Microsoft’s economics expert, Richard
Schmalensee, has testified that Microsoft “talks to
[independent] developers about what features they
would like in view [new] versions.” (Trial
Testimony of Richard Schmalensee, June 22, 1999,
p.m. Session at 59) Michael Devlin, the President
of Rational Software Corporation, a Windows ISV,
testified at trial (Direct Testimony of Michael T.
Devlin, at 17) that “Microsoft often seeks input from
ISVs and other sectors of the software and computer
industry when it develops new APIs.”

to set a lower price for Windows and Office
together than will the Operating Systems
Company and the Applications Company
setting those prices independently
immediately following the reorganization. 24
For the reasons articulated above, as a
theoretical matter this concern is very likely
outweighed by the lowering of entry barriers
into operating systems that the reorganization
will cause, especially when one considers
non-price as well as price considerations,
specifically the innovation that will be
stimulated by the reorganization. 25 In any
event, companies selling complementary
products commonly find ways to solve the
“‘complementary monopolies” problem when
necessary, and I expect as well the Operating
Systems Company and the Applications
Company would be able to overcome this
problem if it proved to be commercially
significant.

IV. Interim Conduct Remedies— 3

The proposed conduct remedies will lower
entry barriers into the market for operating
systems until the reorganization of Microsoft
has been accomplished and the Applications
Business has Microsoft provided updates to
the Win32 APIs to more than 300 third party
software developers. By January 1992, the
Win32 APIs were posted on CompuServe,
America Online and the Internet, and in
March 1992 the Win32 APIs were published
by Microsoft Press. By the time Windows NT
was commercially released in 1993, the
Win32 APIs were the most thoroughly
reviewed set of APIs in history, ensuring
quality and increasing the likelihood that the
APIs would be widely used. Updates of the
APIs continued through the release of
Windows 95 and to date.” See “Competition
in the Software Industry,” January 1998, p.

9, available at www.microsoft.com/
PressPass/doj/1-98whitepaper.htm. had
some time, namely three years, to help enable
competitors to Windows. These interim
conduct remedies thus serve two related
purposes: (1) to force Microsoft to halt anti-
competitive conduct of the type that the
Court has already found until the
reorganization takes place; and (2) to
expressly prohibit the Operations System
Company from resuming such activity during
the delicate period following the
reorganization when it is especially vital that
there be no artificial entry barriers into the
market for operating systems.

For all of these reasons, I am confident that
any costs to consumers associated with the
proposed reorganization plan will easily be
outweighed by its pro-competitive benefits.

A. No Exclusionary Contracts—3(a), 3(d),
3(e), 3(h)

Microsoft has employed a wide range of
contracts that to a varying degree are
“exclusive,” in the sense that they prohibit
companies dealing with Microsoft from also
dealing with Microsoft’s rivals, or provide
financial disincentives to doing so. As the
Court has found, these contracts have had a

24 This theoretical possibility is known as the
“complementary monopolies” problem, or as the
problem of “double marginalization.”

25 So, for example, consumers stand to benefit as
a cheaper operating system, namely Linux, becomes
more attractive.

significant exclusionary impact. 26 As the
trial record shows, exclusivity has taken
many forms, and Microsoft has applied
pressure to a wide range of companies,
including OEMs, ISVs, IAPs, and ICPs, as
well as Apple and Intel. Examples of the
behavior that the Court found include: (1)
Exclusionary agreements with the most
important distribution channels for
browsers; 27 (2) Conditioning ISV access to
key

10. (““The core of this strategy was ensuring
that the firms comprising the most effective
channels for the generation of browser usage
would devote their distributional and
promotional efforts to Internet Explorer
rather than Navigator. Recognizing that pre-
installation by OEMs and technical
information on exclusive use of Microsoft
technology through “First Wave”
agreements; 28 (3) Exclusive agreements with
ICPs in exchange for coveted placement on
the “Channel Bar;’29 and (4) Conditioning

26 Findings 410 (”...by enticing firms into
exclusivity arrangements with valuable
inducements that only Microsoft could offer and
that the firms reasonably believed they could not
do without, Microsoft forced those consumers who
otherwise would have elected Navigator as their
browser to either pay a substantial price (in the
forms of downloading, installation, confusion,
degraded system performance, and diminished
memory capacity) or content themselves with
Internet Explorer.”) See also Findings 296
(concluding that the “marked increase” in the
proportion of AOL subscribers using AOL software
that included Internet Explorer (from 34% to 92%)
“resulted in no small part from AOL’s efforts to
convert its existing subscribers to the newest
version of its client software” following agreements
entered into between AOL and Microsoft), and
Findings 309 (stating that Internet Explorer’s
weighted average share of shipments of browsing
software by ISPs who agreed to make Internet
Explorer their default browser was 94% by the end
of 1997, compared to 14% share for ISPs who made
no such agreement).

27 Findings 230-38 and Conclusions at 11
(“Microsoft used incentives and threats to induce
especially important OEMs to design their
distributional, promotional and technical efforts to
favor Internet Explorer to the exclusion of
Navigator.”) and Findings 143 and Conclusions at

28 Findings at 401-02 and Conclusions at 19
(...Microsoft impelled ISVs, which are dependent
upon Microsoft for technical information and
certifications relating to Windows, to use and
distribute Microsoft’s version of the Windows JVM
rather than any Sun-compliant version.”) and
Findings 339—40 (stating that Microsoft promised
“preferential support, in the form of early Windows
98 and Windows NT betas, other technical
information, and the right to use certain Microsoft
seals of approval, to important ISVs that agree to
certain conditions. One of these conditions is that
the ISVs use Internet Explorer as the default
browsing software for any software they develop
with a hypertext-based user interface. Another
condition is that the ISVs use Microsoft’s “HTML
Help,” which is accessible only with Internet
Explorer, to implement their applications” help
systems. By exchanging its vital support for the
agreement of leading ISVs to make Internet Explorer
the default browsing software on which their
products rely, Microsoft has ensured that many of
the most popular Web-centric applications will rely
on browsing technologies found only in Windows
and has increased the likelihood that the millions
of consumers using these products will use Internet
Explorer rather than Navigator.”)

29Findings 311-36.
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continued development of the Mac Office
Suite on Apple’s making Internet Explorer
the default browser in Mac OS software
releases. 30 Exclusivity in network industries
can be especially pernicious, given the
importance of complements and the self-
fulfilling aspects of expectations: consumers
can easily lose confidence in a new product
that is denied access to critical complements,
and this loss of confidence can then become
self-fulfilling, creating a vicious cycle of
decline or disrupting a virtuous cycle of
increasing adoptions. 31 Netscape’s browser
faced this threat as a consequence bundling
with the proprietary software of IAPs led
more directly and efficiently to browser
usage than any other practices in the
industry, Microsoft devoted major efforts to
usurping those two channels.”)

The specific provisions in the proposed
order relating to exclusive dealing all serve
to insure that complements are indeed
available to those offering Platform Software
that is competitive with Windows. These
complements include distribution through
OEMs, preserved by preventing Microsoft
from striking exclusive relationships with
OEMs, as well as applications software,
preserved by preventing Microsoft from
striking exclusive relationships with ISVs.
Nothing in the proposed order prevents
Microsoft from competing on the merits to
make it attractive for OEMs, ISVs, IHVs,
IAPs, or other companies doing business
with Microsoft to support, use, or promote
Microsoft software, or to develop
complements to Microsoft software. Nor is
Microsoft enjoined from making investments
in ISVs in order to provide them with the
resources to develop software that works well
with Microsoft’s software. The purpose of
these provisions is simply to prevent
Microsoft from denying rival Platform
Software access to complements.

1. OEMs— 3(a)

With respect to OEM relations, 3(a)(i)
prevents Microsoft from providing financial
incentives that discourage any OEM’s action
to “use, distribute, promote, license, develop,
produce or sell any product or service that

30Findings 351, quoting Apple’s Technology
Agreement with Microsoft (“While Apple may
bundle browsers other than Internet Explorer with
such Mac OS system software releases, Apple will
make Internet Explorer for Macintosh the default
selection in the choice of all included internet
browsers (i.e., when the user invokes the “Browse
the Internet” or equivalent icon, the Mac OS will
launch Internet Explorer for Macintosh).”)

31For a further discussion of how exclusive
agreements can raise entry barriers in network
industries, see Carl Shapiro, “Exclusivity in
Network Industries,” 7 George Mason Law Review
673; David A. Balto, “Networks and Exclusivity”
Antitrust Analysis to Promote Network
Competition,” 7 George Mason Law Review 523,
and Carl Shapiro, “Antitrust in Network of
Microsoft’s strategy to deny Navigator access to
OEMs and IAPs. The economic implication is that
an effective remedy should assure new entrants into
the market for operating systems of access to
complements (OEMs, ISVs, IAPs, and IHVs) by
including a broad ban on exclusive dealing by
Microsoft. The need for a ban on exclusionary
contracts is accentuated because Microsoft has
already established a pattern of employing
exclusionary tactics to blockade rival software that
threatens its Windows monopoly.

competes with any Microsoft product or
service.” Clearly, this provision is closely
linked to the anti-competitive conduct in
which Microsoft has already engaged.
Microsoft has proven that it can apply
enormous pressure to OEMs, including IBM,
a very large and strong OEM, to prevent
OEMs from supporting rival software.
Industries,” Antitrust Division, U.S.
Department of Justice, March 1996, available
at usdoj.gov/atr/public/speeches/shapir.mar.

The requirement of 3(a)(ii) that Microsoft
offer uniform terms for Windows to the top
20 OEMs, i.e., the requirement of
“transparent pricing,” prevents Microsoft
from punishing a large OEM for supporting
rival software. This provision should
improve the enforcement of the “no
retaliation” rule embodied directly in 3(a).

2. ISVs and IHVs—3(d), 3(h)

Section 3(d) of the proposed remedy
prohibits Microsoft from providing financial
incentives that discourage an ISV from
developing or supporting software that either
is competitive to Microsoft software or works
with non-Microsoft platform software. This
provision will prevent Microsoft from
making promising software or hardware
unavailable to work with rival Platform
Software, and thus will prevent Microsoft
from continuing to raise entry barriers into
the market for operating systems.

Section 3(h) of the proposed remedy
prohibits Microsoft from inducing any actual
or potential Platform Software competitor to
refrain from offering software competitive
with Microsoft platform software. This
provision operates together with Section 3(d)
to prevent Microsoft from using its
significant resources to pay a potential
competitor to refrain from challenging
Microsoft’s Platform Software.

The proposed order permits Microsoft to
offer financial incentives for ISVs or IHVs to
develop software or hardware that works
with Microsoft’s Platform Software, e.g., by
helping to fund independent development
efforts or by taking minority ownership
stakes in software or hardware development
houses. Such investments can easily be pro-
competitive, so long as the ISV or IHV retains
the right to make products that work with
non-Microsoft Platform Software.

3. General Prohibition on Exclusive
Dealing—3(e)

Microsoft has employed exclusionary
contracts with a range of companies besides
OEMs and ISVs, including IAPs, ICPs, and
Apple. Section 3(e) of the proposed remedy,
which is a general ban on exclusive dealing,
will prevent Microsoft from interfering with
the availability of complements for non-
Microsoft Platform Software. Since Microsoft
has dealings with a wide range of companies,
and since it is difficult to predict precisely
which trading partners Microsoft might
otherwise seek to tie up under exclusive
arrangemems in the next several years, a
general ban on exclusionary contracts will
serve to lower entry barriers more effectively
than would more limited provisions directed
at specific categories of trading partners.

B. Disclosure of Interface Information—3(b)

Interfaces typically play a critical role in
industries subject to network effects.
Challengers often seek to interconnect with

the dominant network to achieve
compatibility as a way of overcoming barriers
to entry based on network effects. For
example, interconnection has long been
important to the survival of smaller firms in
transportation and communications
networks, from railroads to telephones to the
Internet. In the software industry, Borland
sought to make its Quattro Pro spreadsheet
software compatible with the then-dominant
Lotus 1-2—3 spreadsheet software during the
1980s, and Microsoft made it as easy as
possible for WordPerfect users to transfer
their WordPerfect files and training to
Microsoft Word when Microsoft was
attacking WordPerfect’s strong position in the
market for word processing software. 32
Interface information about Windows 33 is
extremely valuable to a wide range of ISVs,
IHVs, and OEMs. As a result, Microsoft can
exert a great deal of influence over the
success or failure of products that are
complementary to Windows by virtue of its
control over such interface information.
Indeed, the Court has found that Microsoft
strategically withheld interface information
to stave off competition from platform
software that Microsoft regarded as a threat
to Windows. 34

To prevent Microsoft from disadvantaging
rival platform software, the proposed remedy
requires Microsoft to disclose to ISVs, THVs,
and OEMs the information they need to
interoperate effectively with Windows. The
operative principle is equality of disclosure
between Microsoft’s own developers of
middleware and applications, on the one
hand, and outside companies seeking that
information on the other hand.

This disclosure requirement directly
addresses the Court’s core concern about
barriers to entry by non-Microsoft Platform
Software in two ways, which I now discuss
in turn.

1. Enabling Non-Microsoft Software to
Work Efficiently with Windows Mandatory
disclosure of interface information will
prevent Microsoft from disadvantaging rival
software by denying it the ability to
interoperate as effectively with Windows as

32For an extended discussion of compatibility,
interconnection, and interfaces in network markets,
see Chapters 7, 8, and 9 in Information Rules.

33 See the proposed order for a more precise
definition of*“APIs,” “Communications Interfaces,”
and “Technical Information.” From an economic
(rather than technical) perspective, interface
information encompasses all information used by
Microsoft’s own applications and middleware to
interoperate with Windows. The operative
economic principle is that ISVs, IHVs, and OEMs
should be placed on equal footing to Microsoft’s
own developers for the purposes of developing,
licensing, and supporting products that interoperate
with Windows.

34 Microsoft delayed release of the “Remote
Network Access” API in Windows 95 to Netscape
for three months while trying to convince Netscape
to limit the APIs exposed to software developers.
Findings 91 (‘“Despite Netscape’s persistence,
Microsoft did not release the API to Netscape until
late October, i.e., as Allard had warned, more than
three months later. The delay in turn forced
Netscape to postpone the release of its Windows 95
browser until substantially after the release of
Windows 95 (and Internet Explorer) in August
1995. As a result, Netscape was excluded from most
of the holiday selling season.”)
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does Microsoft software. As noted above,
delay or denial of interface information is
one method Microsoft has employed to
discourage the widespread adoption of non-
Microsoft middleware, and thus raise entry
barriers into the market for operating
systems.

2. Preventing Microsoft from Anti-
Competitively Controlling Complements
Mandatory disclosure of interface
information also will prevent Microsoft from
using its Windows monopoly power to gain
control of complementary applications and
middleware. Such anti-competitive conduct
not only raises entry barriers, but denies
consumers choice of complementary
products and stifles innovation surrounding
the Windows platform. Two especially
important software products today that are
complementary to the Windows operating
system on personal computers are operating
systems on handheld devices and operating
systems on servers. As many observers have
noted, and as Microsoft has pointed out,
ongoing hardware improvements, along with
the increased networking of computers,
combined with the increased use of wireless
technologies, are greatly expanding the
possibilities for both handheld devices and
client-server architectures. Thus, PCs
running Windows are increasingly
communicating with servers and handheld
devices.

As a result of these shifts in the technology
of computing and communications, Microsoft
can greatly advantage its own operating
systems for servers (Windows 2000 Server)
and for handheld devices (Windows CE) by
introducing proprietary links between
Windows on the desktop and Windows for
servers or Windows for handheld devices. 35
In this context, and looking forward to
competition over the next several years, the
disclosure by Microsoft of interface
information called for specifically in 3(b)(iii)
of the proposed remedy is vital to prevent
Microsoft from using the power associated
with its Windows monopoly on the PC to
gain control over two critical adjacent
software products: operating systems for
servers and/or operating systems for
handheld devices. Indeed, a good case can be
made that the most significant threat to
Windows in the next several years will come
from client/server architectures. Making sure
that Microsoft cannot subvert this threat
using undisclosed proprietary interfaces is
thus central to an effective remedy in this
case. Provision 3(b)(iii) in particular will
operate to prevent such anti-competitive
conduct by Microsoft.

3. Feasibility and Enforcement of
Mandatory Disclosure

As I noted above, Microsoft has clearly
stated that its APIs are “open,” i.e., disclosed
to ISVs, and Microsoft has well-established
procedures for the release of APIs and the
provision of associated technical support to
ISVs. Therefore, Microsoft will not need to
construct a new business regime to

35 For more information on Microsoft’s incentives
to use its Windows monopoly to prevent threats
emerging from software running on servers and
handheld devices, see the Declaration of Rebecca
Henderson. Microsoft’s recent tactics regarding
Kerberos, which are described by

implement API disclosure, and mandatory
disclosure of APIs should not impose any
significant burden on Microsoft. Having said
this, I do not expect a regime of mandatory
disclosure of interface information to be free
of disputes and difficulties, especially since
timeliness and completeness of Microsoft’s
disclosures are very important to ISVs. There
is a very real and practical danger that
Microsoft will strategically delay disclosure,
or disclose only part of the information
needed by ISVs. For just this reason, I regard
the secure facility provided for in 3(b) of the
proposed remedy as very helpful for the
purposes of insuring the Microsoft meets its
disclosure obligations.

C. OEM Flexibility in Product
Configuration—3(a)(iii)

Microsoft has used its monopoly power to
control the boot sequence and the user
interface offered by OEMs. These restrictions
have made it more difficult for rival
middleware to gain presence on the desktop
and thus compete more effectively with
Microsoft middleware. The Court has found
that these restrictions go beyond the
protections afforded to Microsoft as a result
of its Windows copyright. 36

By insuring that OEMs have much greater
flexibility to configure their products than
Microsoft has permitted them in the past,
3(a)(iii) of the proposed remedy will stop
Microsoft from blocking or impeding the
OEM distribution channel for non-Microsoft
software. The result will surely be greater
choice for consumers in terms of the look and
feel of their computers, and greater
opportunity for innovative software to reach
consumers and thus face a market test
undistorted by the exercise of Microsoft’s
monopoly power.

D. No Performance Degradation for Rival
Middleware—3(c)

Microsoft has demonstrated its ability and
incentive to hinder the adoption of rival
middleware through a variety of exclusionary
tactics such as it employed against
Netscape’s browser. Once Microsoft is
enjoined from employing the tactics it has
already used, Microsoft will have an
incentive to switch to new, substitute tactics
having the same effect. One such tactic is to
intentionally degrade the performance of
rival middleware interoperating with
Windows)7 Section 3(c) of the proposed
remedy will make it more difficult for
Microsoft to evade the proposed remedy by
degrading the performance of rival
middleware. Given the danger that Microsoft
might repeat this conduct, but recognizing
that some such degradation may be difficult
Professor Henderson, are an excellent
example of how Microsoft is able to use
Windows proprietary interfaces strategically.

E. Contractual Tying and Binding—3(]),
3(g)

1. Ban on Contractual Tying—3(f)

Microsoft has anti-competitively tied
middleware to Windows by contract, both to
defend its Windows monopoly and in an

36 Conclusions at 13 (“Microsoft has presented no
evidence that the contractual (or the technological)
restrictions it placed on OEMs” ability to alter
Windows derive from any of the enumerated rights
explicitly granted to a copyright holder under the
Copyright Act.”)

attempt to monopolize the market for
browsers. (Findings of Fact § 158-60) Section
3(f) of the proposed remedy prohibits such
tying, and thus forces Microsoft’s products to
compete directly on the merits with rival
software products. This provision should
enhance OEM and consumer choice of
software, and encourage innovation in
software categories complementary to
Windows.

2. Restrictions on Binding Middleware to
Operating Systems—3(g)

There has been a great deal of talk about
“technological tying” in this case. Microsoft
has argued strenuously that its right to
improve its operating system should not be
compromised. Holding aside the specifics of
how Microsoft added browser functionality
to Windows, I accept the proposition that
innovation often takes place in the computer
industry through the integration of various
capabilities or functions into a single piece
of hardware or software. However, if such
integrated capabilities are indeed beneficial
to consumers, there is no need to force users
to adopt all of the functions offered in an
bundled product.

I believe that 3(g) strikes an excellent
balance between the consumer benefits that
can arise when Microsoft adds functionality
to its operating system and the benefits that
consumers enjoy when new and improved
software is developed independently of
Microsoft, especially if that software may
serve a role in eroding Microsoft’s monopoly
position. By allowing OEMs to choose
whether to make Microsoft’s Middleware
Products or rival software directly available
to end users, OEMs will have the incentive
to experiment to best serve consumers”
interests. If a particular piece of Microsoft
software is superior to rival offerings, OEMs
will simply load on their machines a version
of Windows that includes End-User Access to
that software. If some consumers prefer the
Microsoft software and others do not, OEMs
can configure their machines to suit the
tastes of their customers, or allow customers
to configure their own machines using add-
remove utilities. And if the non-Microsoft
software is clearly superior, OEMs will
presumably insist that Microsoft provide
them a version of Windows in which End-
User Access to the Microsoft software can be
removed, and offer End-User Access to the
superior, non-Microsoft product. This is
competition at work.

I understand that requiring Microsoft to
offer a version of Windows in which all
means of End-User access to middleware can
be readily removed by OEMs and by end
users will not impose any significant costs on
Microsoft or prevent Microsoft from adding
new capabilities to its Operating System
Products.38

In my opinion, 3(g) will clearly promote
innovation. It should be evident that this
provision will increase the incentives of ISVs
to develop middleware, knowing that OEMs
will have an incentive to adopt their
middleware if it offers superior performance
to Microsoft’s competitive Middleware
Product. At the same time, Microsoft will
have an even stronger incentive to innovate

38 See the Declaration of Edward W. Felten.
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if it is forced to compete to provide new
functionality to users. Plus, Microsoft is not
prohibited from making improvements by
integrating more capabilities into the
operating system if that integration serves
consumer interests. Ultimately, Microsoft
will be pushed to make better software
because it will be forced to compete to win
consumer adoptions of its Middleware
Products. Provision 3(g) is pro-competition
and pro-innovation.

F. Licensing of Legacy Code—4(0

Microsoft has asserted that it must
continue to innovate to compete effectively
against its own installed base. (Direct
Testimony of Richard Schmalensee, (60) To
date, competition between Microsoft and its
own installed base of Windows has been
modest at best since most Microsoft
Windows sales are for new machines.39
Clearly, buyers of a new PC require an
operating system for that machine, and
Windows licenses do not permit the user to
transfer the O/S from a previous machine.4?
We also observe that Microsoft raises the
price and/or reduces the availability of
previous versions of Windows when a new
version is released.#1Through this pricing
and distribution strategy, Microsoft can be
assured that the functions it offers in its latest
release of Windows are widely used and
distributed, whether or not consumers prefer
the newest version of Windows with those
features to a prior version of Windows,
perhaps used in conjunction with rival
middleware that Microsoft is attempting to
displace. Section 3(i) of the proposed remedy
requires Microsoft to continue licensing the
predecessor version of Windows (without
raising the royalty rate) when a major new
version is released. This provision will give
OEMs, and thus consumers, the choice of
using the predecessor version, perhaps in
conjunction with rival middleware, or the
newest Microsoft operating system. This
provision will encourage innovation in two
ways.

First, 3(i) will encourage software
developers to create middleware that is
complementary to Windows: the return to
such development activities is increased by
the assurance that the current version of
Windows will continue to be available for

39Findings 10 (“The largest part of its MS-DOS
and Windows sales, however, consists of licensing
the products to manufacturers of PCs (known as
“original equipment manufacturers” or “OEMs’),
such as the IBM PC Company and the Compaq
Computer Corporation ("Compagq’).

40Findings at 57 (“The license for one of
Microsoft’s operating system products prohibits the
user from transferring the operating system to
another machine, so there is no legal secondary
market in Microsoft operating systems.”’)

41Findings at 62 (”...Microsoft raised the price
that it charged OEMs for Windows 95, with trivial
exceptions, to the same level as the price it charged
for Windows 98 just prior to releasing the newer
product.”) and Findings at 57 (‘“Microsoft takes
pains to ensure that the versions of its operating
system that OEMs pre-install on new PC systems
are the most current. It does this, in enhanced
incentives to develop middleware will tend to
lower the entry barriers into the market for
operating systems and make it more likely that
successful cross-platform middleware will emerge
in the years ahead.

OEMs and consumers to load onto new PCs
for at least three years, and even after
Microsoft introduces a major new operating
system release that incorporates some of the
functionality offered by the software
developer. As a bonus, these

An OEM typically installs a copy of
Windows onto one of its PCs before selling
the package to a consumer under a single
price.”) See Direct Testimony of Frederick R.
Warren-Boulton at n. 7, citing Appendix B to
Microsoft’s Responses to Interrogatories,
March 23, 1998 (“In 1997, 87.6% of all
copies of the Microsoft’s [sic] Windows 95
operating system product were installed by
OEMs, while 7.3% were sold through retail
channels as upgrades. Windows 95 is
available at retail only as an upgrade from a
Microsoft licensed operating system.”)

Second, 3(i) also will encourage innovation
by Microsoft, since Microsoft will have to
add valuable new functionality to support an
increase in the price of Windows: unless the
new release of Windows offers new functions
that consumer truly value, consumers will
simply pick the predecessor version of
Windows at the prevailing price. Effectively,
Microsoft has enhanced incentives to
improve its Windows product to compete
against its own predecessor version. Finally,
this legacy code provision should make it
more difficult for Microsoft to use its
Windows monopoly power to gain control
over adjacent markets: if a new version of
Windows favors Microsoft’s complementary
products, OEMs and consumers will at least
have the choice to use the predecessor
version, perhaps in conjunction with non-
Microsoft complementary products.42part, by
increasing the price to OEMs of older
versions of Windows when the newer
versions are released.”)

V. Conclusions

The remedy entered by the Court in this
matter will have a major influence on the
nature of competition and the path of
innovation in the information technology
sector of the economy. In my opinion, the
primary objective of the remedy should be to
lower entry barriers into the market for PC
operating systems and thus start to remedy
the harm to competition caused by
Microsofl’s anti-competitive conduct. As
explained above, there are strong reasons to
believe— based on economic principles and
based on the experience of this and other
industries—that the proposed reorganization
of Microsoft into separate applications and
operating systems businesses will lower
entry barriers, encourage competition and
promote innovation.

I declare under penalty of perjury that the
foregoing is true and correct. Executed on
April 28, 2000 in Washington, DC
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The remedy entered by the Court in this
matter will have a major influence on the
nature of competition and the path of
innovation in the information technology

42 For example, consumer choice would be
enhanced, and Microsoft’s opportunities for using
its desktop monopoly power to gain control over
server operating systems using Windows 2000.
would be diminished, if Microsoft were required to
continue to license Windows NT 4.0 for three years
after the release of Windows 2000.

sector of the economy. In my opinion, the
primary objective of the remedy should be to
lower entry barriers into the market for PC
operating systems and thus start to remedy
the harm to competition caused by
Microsoft’s anti-competitive conduct. As
explained above, there are strong reasons to
believe— based on economic principles and
based on the experience of this and other
industries—that the proposed reorganization
of Microsoft into separate applications and
operating systems businesses will lower
entry barriers, encourage competition and
promote innovation.

I declare under penalty of perjury that the
foregoing is true and correct. Executed on
April 28, 2000 in Washington, DC

EXHIBIT 8

TO THE COMMENTS OF RELPROMAX
ANTITRUST INC.

AFFIDAVIT OF JOHN V. TUNNEY

STATE OF CALIFORNIA ) ) SS:

COUNTY OF LOS ANGELES )

JOHN V. TUNNEY, being first duly sworn
upon his oath, deposes and says:

1. The following facts are known to me of
my own personal knowledge and, if called as
a witness, I could and would competently
testify thereto.

2. From 1971 to 1977, I represented the
State of California as a United States Senator
in Congress.

3. While serving as a member of the
3udiciary Committee of the United States
Senate during the 93rd Congress, I authored
that certain bill described below, and acted
as the Floor Manager of the legislation during
its consideration by the full Senate. That
legislation was passed by Congress and
signed into law by the President of the
United States. That portion of the law to
which I refer below is codified as Section 2(g)
of the Antitrust Procedures and Penalty Act,
15 U.S.C. 16(g), arid is a subsection of the
law now commonly referred to as the
“Tunney Act.”” This legislation was signed
into law December 21, 1974.

4.1 authored the following language, which
was included in the final version of the
legislation:

Not later than 10 days following the date
of the filing of any proposal for a consent
judgment under subsection (b), each
defendant shall file with the district court a
description of any and all written or oral
communications by or on behalf of such
defendant, including any and all written or
oral communications on behalf of such
defendant, or other person, with any officer
or employee of the United States concerning
or relevant to such proposal, except that any
such communications made by counsel of
record alone with the Attorney General or the
employees of the Department of Justice alone
shall be excluded from the requirements of
this subsection. Prior to the entry of any
consent judgment pursuant to the antitrust
laws, each defendant shall certify to the
district court that the requirements of this
subsection have been complied with and that
such filing is a true and complete description
of such communications known to the
defendant or which the defendant reasonably
should have known.

5. Recently, I was asked to review the
Tunney Act and certain public documents on
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file in the ease of the United States vs.
Microsoft Corporation, Civil Action No. 98—
1232 (CKK), in the United States District
Court for the District of Columbia. Among the
documents I reviewed was one filed by
Microsoft Corporation entitled, “Defendant
Microsoft Corporation’s Description of
Written or Oral Communications Concerning
The Revised Proposed Final Judgment and
Certification of Compliance Under 15 U.S.C.
See. 16(g),” purportedly to comply with the
provision set forth in paragraph 4, above.

6. With respect to this provision of the
Antitrust Procedures and Penalties Act, it is
clear that Congress intended that there
should be full disclosure of all
communications by a defendant or on behalf
of a defendant with any officer or employee
of the United States, except for
communications made by counsel of record
alone with the Attorney General or the
employees of the Department of Justice. It is
equally clear that by “government official,”
Congress meant ‘“‘members of the Executive,
Legislative, and Judicial branches of
government”’. Congress specifically intended
to cover communications by officers of a
defendant corporation, lawyers of such
corporation, lobbyists of such corporation, or
anyone else acting on behalf of such
corporate defendant. If I had not been
satisfied this was the plain meaning of the
statute, I, as the principal author of the
legislation, would not have pressed the
legislation through to final passage. I am
satisfied that the clear language of the statute
ensures disclosures of the type described in
this paragraph. The legislative history and
intent of its author buttress these
conclusions.

7. In my opinion, it is essential that all
discussions between the defendant
corporation and the government (with the
specific exception noted in paragraph 6,
above) in an antitrust case that might have
led to a proposed settlement decree be
disclosed. If a defendant corporation did not
have to disclose any contacts or
communications with the government until
such-time as there is an actual decree, the
very purpose of the disclosure would be
defeated. The Tunney Act was never
intended to allow for a situation where, in
theory, prolific lobbying could be conducted
by the defendant prior to the time the
presiding judge has ordered settlement
negotiations, without public disclosure. If
allowed, the Tunney Act would not have
reformed the practices utilized in settlement
of the ITT case, which in significant fashion
demonstrated the need for the legislation in
the first instance. The disclosure provisions
were designed to help ensure that no
defendant can ever achieve through political
activities what it cannot obtain through the
legal process. Failure to comply with these
provisions raises an inference or, at a
minimum, an appearance of impropriety.

8. Contrary to some press reports, the
Tunney Act was not intended in any way to
prevent the Department of Justice from
entering into settlements in antitrust suits,
especially before trial where litigation risk is
generally present. The Act in fact recognized
the propriety of such settlements, and merely
proscribed procedures to ensure that such
settlements were reached on the merits.

9. The legislative history and plain
language make clear that Congress intended
that a judge make an independent assessment
of whether any such settlements are in the
public interest, precisely because the policy
objective was to ensure that lobbying
contacts did not influence the law
enforcement function of the Antitrust
Division of the Department of Justice. I
remain convinced that the policy objective
was correct.

10. The language of the Act was clearly
drawn and was intended to be inclusive and
not exclusive. In my opinion, the filing of
“Written or Oral Communications” by
Microsoft Corporation, referred to in
paragraph, 5, above, is inadequate to satisfy
the clear language and intent of the Tunney
Act.

FURTHER, AFFLANT SAYETH NAUGHT.
SUBSCRIBED AND SWORN to before this
day of .2002.

NOTARY PUBLIC in and for said County
and State ELEANOR McKENNA Natary
Public, State of New York; No. 31-4973011
Qualified in New York County. Commission
Expires October 40459139.1

EXHIBIT 9

TO THE COMMENTS OF RELPROMAX
ANTITRUST INC.

Congress of the United States

Washington, DC 20515

August 9, 2001

The Honorable John Ashcroft

U.S. Attorney General

Department of Justice

Tenth Street and Constitution Avenue, NW

Washington, DC 20530

Mr. Steve Hallmer

Chief Executive Officer

Microsoft Corporation

ONe Microsoft Way

Redmond, WA 98052

The Honorable Tom Miller

Iowa Attorney General

Department of Justice

1305 E. Walnut Street

Des Mones, 1A 50319

Dear Sirs:

Following the recent Court of Appeals
decision, we are pleased that all sides in the
Microsoft antitrust litigation have begun
settlement discussions. Today we write to
encourage these discussions with the hope
that a settlement can be reached at the
earliest possible date and on reasonable
terms that support competition and
innovation. Antitrust enforcement should be
about protecting the American consumers,
not deciding ?? and loacers among wealthy
competitors. Now is the time for all parties
to the litigation to address the remaining
issues and provide some finality that protects
consumers and allows the American high-
tech industry to innovate an prospect. This
industry offers extraordinary promise to 77
exciting new technologies to the American
consumer and the global marketplace, and
the resolution of this protracted litigation
will greatly serve to further that goal.

While not expressing a view on the merits,
we respectfully urge all parties to reach a just
and speedy conclusions to this case.

Best Regards,

Signatories Of Letter In Favor Of
Settlement

Jennifer Dunn -R
Jay Inslee -D

Dick Armey—R
Henery Hyde -R
Anna Eshoo -D
Stophen Horn—R
Charles Taylor—R
Charles Norwood—R
Thomas Petri—R
Sonny Callahan—R
Timothy Johnson—R
Deborah Pryce—R
Mark Green- R
Ernle Fletcher—R
Pat Toomey—R
Anne Northup—R
Phil English—R
George Nethercult Jr.-R
Greg Walden- R
Eric Cantor -R

J.C. Watts-R

Rick Keller-R

Ron Kind -R

Tim Holden- D
Maurice Hichey-D
Barney Frank—D
Louis Gtierrez-D
Cal Dooly—D

Mike Ross-D

Lane Evans—D
Henry Waxman—D
Robert Matsui—D
Michael McNulty- D
Gene Green—D
Bud Kramer—D
Norman Dicks—D
Baron Hill—D

Wm Lacy Clay- D
Virgil Goods- I

Joel Hefley—R
Richard Porabo—R
Mark Foley—R
Melissa Hart—R
Kay Granger- R

Jim Gibbons—R
Dave Hobson—R
Jim Greenwood—R
John Shadegg—R
Henry Bonilla—R
Alicee Hastings—D
John Doolittle—R
Bob Goodlatte- R
Steve Buyer—R
Charlie Bass—R
Sam Farr—D

J. Randy Forbes—R
Shelley Moore Capito -R
Roy Blunt—R
Steve Chabot—R
Chip Pickering -R
C.L. Otter—R

Ear] Blumenauer-D
Ted Strickland-D
Eddie Bernice Johnson- D
Gary Ackerman- D
David Phelps-D
John Sprati- D
Mike Mclntyre -D
Jim Moran—D
Tammy Baldwin-D
Allen Boyd-D
Steny Hoyer- D
John Lewis -D

Jim Matheson-D
Jim McDermott-D
Rick Larsen-D
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Gregory Mecks-D TO THE COMMENTS OF RELPROMAX
Elijah Cummings-D ANTITRUST INC., IN THE UNITED STATES
James Harcia-D DISTRICT COURT FOR THE DISTRICT OF
John Oliver-D COLUMBIA UNITED STATES OF AMERICA

) Plaintiff, ) v. ) MICROSOFT

Nancy Pelosi-D CORPORATION, ) Defendant. ) Filed: January

Bill Detahunt -D

k 24, 2002
Patrick Kennedy-D CIVIL ACTION NO. 98-1232 (CKK)
Martin Frost-D STATE OF NEW YORK ex rel. Attorney
Tom Sawyer-D General ELIOT SPITZER, et al., Plaintiffs, V.
EXHIBIT 10 MICROSOFT CORPORATION, Defendant.
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IN THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA ) Plaintiff, v.
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CIVIL ACTION NO. 98-1232 (CKK) Filed:
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MICROSOFT CORPORATION,) Defendant.

CIVIL ACTION NO. 98-1233 (CKK)

Next Court Deadline:

March 4, 2002

Pre-hearing Conference

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF THE
MOTION OF RELPROMAX ANTITRUST
INC. FOR LIMITED PARTICIPATION AS
AN AMICUS CURIAE AND FOR AN
EXTENSION OF TIME

I. INTRODUCTION

The Antitrust Procedures and Penalties Act
(Tunney Act) was signed on December 21,
1974, to remedy one of the many abuses of
power which led to the adoption of the
second of three Articles of Impeachment of
the President by the Committee on the
Judiciary of the United States House of
Representatives on July 27, 1974, and to the
only Presidential resignation in the history of
our nation on August 9, 1974. The Tunney
Act is not merely some procedural nicety.
The Tunney Act is discussed in greater detail
below (see section III.B., pp. 18-22, The
Tunney Act Was
Intended To Prevent An Abuse Of Power In

The Current Situation”).

Defendant Microsoft Corporation
(“Microsoft”) has not complied with the
disclosure requirements of the Tunney Act,
specifically 15 U.S.C. § 16(g), or this Court’s
Order dated November 8,2001. Pursuant to
15 U.S.C. § 16(b) and (g), anyone has the
statutory right to comment on the Revised
Proposed Final Judgment (“RPFJ”) in
captioned Civil Action 98-1232 for fifty (50)
days after Microsoft complies with 15 U.S.C.
§ 16(g). Relpromax Antitrust Inc.
(“Relpromax”) hereby asserts its statutory
right, which is also the statutory right of all
Americans, to consider for fifty (50) days a
true and complete disclosure by Microsoft
pursuant to 15 U.S.C. § 16(g) and then to file
with the United States such written

comments as it deems appropriate with
respect to the RPFJ in light of the information
disclosed pursuant to 15 U.S.C. § 16(g).

Accordingly, Relpromax seeks an order:

1) granting Relpromax status as an amicus
curiae with the right of limited participation
in proceedings so it can assist, if necessary,
in obtaining, inter alia, the statutorily
required (and Court ordered) disclosure;

2) compelling Microsoft to comply with the
statute and the November 8, 2001, order; and,

3) extending the time for comments to
provide Relpromax and all interested parties
with their statutory rights.

II. FACTUAL AND PROCEDURAL
BACKGROUND

From 1993 through 1996, Microsoft
contributed a total of about $366,000 to
federal parties and candidates) Declaration of
Brian Dautch (“Dautch Dec.”), 2- 3 and
Attachments 1 and 2. (A copy of the Dautch
Declaration is attached hereto as Exhibit A.)

The total includes contributions directly to
candidates or political action committees
reported as made by individuals who listed
Microsoft as an employer.

On May 18, 1998, these civil actions were
filed.

From 1997 through July 31, 2001,
Microsoft contributed a total of over $6.8
million to federal parties and candidates.
Dautch Dec., 2, and Attachment 1.

From 1997 through June 30, 2001, in
addition to about $6.8 million in
contributions Microsoft spent an additional
$17.6 million on lobbyists who contacted
many federal agencies and Members of the
House and Senate seeking support for
Microsoft’s antitrust policies. Dautch Dec., 2,
and 8—42 and Attachments 1, and 9—43.
Given that Microsoft contributed to the
campaigns of 38 U.S. Senators and 124 U.S.
Representatives in 2001 alone (a non-election
year), it is even possible that some of the
federal legislators contacted by Microsoft
about its antitrust problems had received,
and/or may have been seeking, Microsoft
campaign contributions. Dautch Dec., 2 and
Attachment 1.

On July 6, 1998, Charles F. Rule, Esq.,
became a registered lobbyist for Microsoft.
From approximately 1986 to 1989, Mr. Rule
was the Assistant Attorney General in charge

2, 4-6, 8-10, 23-24

15
5,12
12

22
27
21

18
20

of the Antitrust Division of the United States
Department of Justice. Dautch Dec., 4, and
Attachment 7. In 1998, Mr. Rule was a
partner with the lobbying firm 2 of Covington
& Burling of Washington, DC On July 6, 1998,
Covington &Burling filed a Lobbying
Registration, pursuant to 2 U.S.C.
§1603(a)(2), indicating that Mr. Rule was
among the firm’s “employees” who had acted
or expected to act as lobbyists for Microsoft
Corporation.3 On page 2 of the Lobbying
Registration, Covington & Burling reported
that the lobbyists expected to lobby on issues
including [c]lompetition matters affecting See
2 U.S.C. §1602(9).

3. The Lobbying Registration (dated June
29, 1998) is known as Form LD-1 which is
required to be filed by 2 U.S.C. § 1603
(Section 4 of the Lobbying Disclosure Act of
1995). The Lobbying Registration was filed
with the Office of the Clerk of the U.S. House
of Representatives. A copy of this Lobbying
Registration is Attachment 4 to the Dautch
Dec.
computer industry software.”

On August 12, 1999, Covington & Burling
filed a mid-year 1999 Lobbying Report (Form
LD-2) indicating that for the period from
January 1, 1999, through June 30, 1999, the
firm received $40,000 from Microsoft for
lobbying. On page 6 of the form, Covington
& Burling reported that Charles F. Rule
lobbied the U.S. House of Representatives
and the U.S. Senate for Microsoft on
“[clompetition issues affecting computer
software industry.”

On September 28, 2001, this Court
docketed an order requiring the parties to
engage in intensive settlement negotiations
until November 2, 2001. A copy of the order
is attached hereto as Exhibit B.

From on or about October 1, 2001, to
November 6, 2001, according to written
unsworn testimony by lobbyist Rule, he was
one of the principal representatives for
Microsoft in the negotiations with respect to
the RPFJ. Dautch Dec., 4 and Attachment 3.

On November 6, 2001, the United States
and Microsoft filed a Stipulation and
attached form of Revised Proposed Final
Judgment. The Stipulation was signed on
behalf of the United States by Charles A.
James, Assistant Attorney General in charge
of the Antitrust Division of the United States



29316

Federal Register/Vol. 67, No. 86/Friday, May 3, 2002/ Notices

Department of Justice. (A copy of the
Stipulation is attached hereto as Exhibit C.)
In the Stipulation, Microsoft agreed to make
the disclosure required by 15 U.S.C. § 16(g).
Stipulation, 3.

The Lobbying Report (dated August 10,
1999) is on a form known as Form LD-2
which form is required to be filed by 2 U.S.C.
§ 1604 (Section 5 of the Lobbying Disclosure
Act of 1995). The Lobbying Report was filed
with the Secretary of the United States
Senate. The Lobbying Report is Attachment
23 to the Dautch Dec.

The Stipulation was also signed on behalf
of certain plaintiffs in the companion Civil
Action No. 98-1233 (i.e., the States of
Illinois, Kentucky, Louisiana, Maryland,
Michigan, New York, ,North Carolina, Ohio,
and Wisconsin) (hereinafter referred to as
“Settling States”).

On November 8, 2001, this Court ordered
Microsoft to make the disclosure required by
15 U.S.C. § 16(g) “‘within ten days of the
publication of the proposed Final Judgment
in the Federal Register.” (A copy of the
Court’s Order dated November 8, 2001, is
attached hereto as Exhibit D.)

On November 15,2001, lobbyist Charles F.
Rule, Esq., apparently attempted to become a
counsel of record for Microsoft in Civil
Action No. 98-1232 pending before this
Court. On November 15,2001, a document
titled “Notice Of Entry Of Appearance” for
Charles F. Rule was filed with this Court and
is recorded as electronic docket entry number
29 in Civil Action No. 98-1232. (A copy of
the Notice Of Entry Of Appearance is
attached hereto as Exhibit E.) According to
the court docket for Civil Action No. 98—
1232, the Notice Of Entry Of Appearance for
Mr. Rule was signed and filed by Bradley
Smith and not by Mr. Rule. According to the
official docket, no document filed on behalf
of Microsoft in this civil action (or Civil
Action No. 98-1233) from November 15,
2001, through January 18, 2002, has been
signed by Mr. Rule on behalf of Microsoft.

On November 16, 2001, an item appeared
on the front page of The Wall Street Journal
which item stated in full:

LEGAL LOOPHOLE: Microsoft tries to
shield its top Washington lawyer, Charles F.
Rule, from having to reveal some contacts
with the administration before the negotiated
the company’s controversial antitrust
settlement. He was formally named a counsel
of record yesterday, exempting him from
disclosures otherwise demanded under a
1974 law requiring court review of antitrust
deals.

There is no indication in the electronic
docket, which is the only docket available for
this stage of Civil Action No. 98-1232, that
Mr. Rule has signed any pleading described
in Rule 7(a), F.R.Civ.P., in ink and then
caused the document to be filed
electronically by someone else with the
Court.

(A copy of the item from The Wall Street
Journal, November 16, 2001, page 1, is
Attachment 5 to the Dautch Dec.)

On November 28, 2001, the RPF] was
published in the Federal Register along with
a copy of a document titled “Competitive
Impact Statement which was filed with this
Court on November 15, 2001.

On December 10, 2001, Microsoft filed
Defendant Microsoft Corporation’s
Description Of Written Or Oral
Communications Concerning The Revised
Proposed Final Judgment And Certification
Of Compliance Under 15 U.S.C. § 16(g)
(“Microsoft’s Description”). (A copy of
Microsoft’s Description is attached hereto as
Exhibit F.) The Description purported to
reveal “any and all written or oral
communications by or on behalf of”
Microsoft “with any officer or employee of
the United States concerning or relevant to”
the RPF] with the exception only of
“communications made by counsel of record
alone with the Attorney General or the
employees of the Department of Justice alone
[emphasis added].” Microsoft Description,
PP. 1-2. Microsoft’s Description reveals only:
1) that unnamed ‘“‘counsel for Microsoft”
(n.b. as opposed to “counsel of record for
Microsoft”) met with plaintiffs”
representatives and mediators from
September 27, 2001, through November 6,
2001, and that a Mr. William Poole of
Microsoft participated in some of the
meetings from October 29, 2001, through
November 2, 2001; and, 2) that at an October
5,2001, meeting, technical questions were
discussed by Ms. Linda Averett, and Messrs.
Michael Wallent, Robert Short, and Chad
Knowlton (all of Microsoft) with plaintiffs”
representatives and plaintiffs” technical
expert Professor Edward Felten. Microsoft
certified that with the submission of the
Microsoft Description, Microsoft “has
complied with the requirements of 15 U.S.C.
§ 16(g) and that this submission is a true and
complete description of such
communications known to Microsoft.”

Microsoft’s Description was electronically
signed by John Warden, Esq., of the law firm
of Sullivan & Cromwell. The name of Charles
F. Rule appears on the document apparently
as Counsel for Microsoft. There is no
signature line on the document for Mr. Rule’s
signature. Other than the appearance of Mr.
Rule’s name well below and to the left of Mr.
Warden’s name, there is no mention of Mr.
Rule by name in the Microsoft Description or
of any communications Mr. Rule had on
behalf of Microsoft with any officer of
employee of the United States concerning or
relevant to the RPFJ (for example, oral or
written communications or promises during
the course of the intensive month-long
negotiations which led to the RPFJ or drafts
of proposed language for the RPF]).

On December 12,2001, Mr. Rule appeared
(along with Assistant Attorney General
Charles

A. James and others) and submitted written
testimony (not under oath) on behalf of
Microsoft concerning the RPF] before the
Committee on the Judiciary of the United
States Senate. Dautch Dec., 4, Attachment 3.
In this testimony concerning the captioned
civil actions, Mr. Rule (referring to the RPFJ
as “PF]J”) stated (p. 1, sentences 3—4):

““As this committee is aware, I am counsel
to Microsoft in the case [n.b. Civil Action
Nos. 98-1232 and 98-1233] and was one of
the principal representatives for the company
in the negotiations that led to the proposed
consent decree. The PF] was signed on
November 6th after more than a month of

intense, around-the-clock negotiations with
the Department and representatives of all the
plaintiff states.”

III. ARGUMENT

A. THE TUNNEY ACT REQUIRES FULL
DISCLOSURE BY MICROSOFT

The relevant portions of the Tunney Act
are now codified as Title 15 U.S.C. § 16(b)-
(h).

The Tunney Act applies to the current
proposal for a consent judgment (RPF]) by
the United States in captioned Civil Action
No. 98-1232 which was brought by the
United States under the antitrust laws. 15
U.S.C. § 16(b). To cast sunlight on any
potential abuse of power, to provide the
public with information necessary both to
understanding the full context of the RPFJ
and to providing as insightful comments as
possible (as allowed by 15 U.S.C. § 16(d)),
and to provide the Court with information
the Court must have prior to determining
whether entry of the RPFJ is in the public
interest (as required by 15 U.S.C. § 16(e)),
Microsoft must make the disclosures required
by 15 U.S.C. § 16(g) which provides in full
that [emphasis added below]:

“Not later than 10 days following the date
of any proposal for a consent judgment under
subsection (b) of this section, each defendant
shall file with the district court a description
of any and all written or oral
communications by or on behalf of such
defendant, including any and all written or
oral communications on behalf of such
defendant, or other person, with any officer
or employee of the United States concerning
or relevant to such proposal, except that any
such communications made by counsel of
record alone with the Attorney General or the
employees of the Department of Justice alone
shall be excluded from the requirements of
this subsection. Prior to the entry of any
consent judgment pursuant to the antitrust
laws, each defendant shall certify to the
district court that the requirements of this
subsection have been complied with and that
such filing is a true and complete description
of such communications known to the
defendant or which the defendant reasonably
should have known.”

Both the Tunney Act and this Court’s
November 8, 2001, Order setting forth the
schedule to be followed to comply with the
Tunney Act in this case clearly grant the
public fifty (50) days to prepare and file
comments on the RPFJ after defendant’s true
and complete disclosure of all
communications specified by 15 U.S.C.
§16(g).

As is shown below, the Microsoft
Description of December 10, 2001, did not
meet the requirements of 15 U.S.C. § 16(g).

There are at least five broad categories of
communications which should have been
disclosed: 1) oral or written communications
by or on behalf of Mr. Rule acting in any
capacity for Microsoft; 2) oral or written
communications in Mr. Rule’s presence
(these communications were not made by
counsel of record alone); 3) oral or written
communications which may have induced
the Deputy Chief of Staff to the Attorney
General of the United States (David Israelite,
who recused himself from any involvement
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with Microsoft matters due to a conflict of
interest) to place a predawn telephone call on
October 9, 2001, to a lobbyist for a Microsoft
competitor complaining about the
competitor’s support for the retention of
independent private counsel by the States
suing Microsoft in Civil Action No. 98-1233;
4) oral or written communications or
promises by Microsoft lobbyists (other than
Mr. Rule) or Microsoft personnel to officers
or employees of the United States; and, 5)
communications made at Microsoft’s request
or suggestion to officers or employees of the
United States (e.g., communications by
Members or employees of either House of
Congress to officers or employees of the
Executive Branch).

1. Mr. Rule’s Undisclosed Conversations
Prior to November 15, 2001 Are Not
Exempted from Disclosure

a. Mr. Rule Was Not Counsel Of Record For
Microsoft Prior to November 15, 2001

The statute, 15 U.S.C. § 16(g), exempts
from disclosure only two types of oral or
written communications with any officer or
employee of the United States. First, the
statute exempts communications between
counsel of record and the Attorney General
alone (i.e., outside the presence of Microsoft
personnel and other Justice Department
officers or employees). Second, the statute
exempts communications between counsel of
record and employees of the Department of
Justice alone (i.e., outside the presence of
Microsoft personnel and non-employees of
the Justice Department). The statute does not
provide for a lobbyist (or other person who
is not counsel of record) to conduct
negotiations with the Attorney General and/
or Justice Department employees and then,
after reaching agreement on a consent
judgment, convert from a lobbyist into a
counsel of record in order to shield from
disclosure communications and negotiations
conducted when he was not counsel of
record.

At a minimum, the term ““officer or
employee” in 15 U.S.C. § 16(g) should
include any officer or employee of the
Executive Branch. It is clear that offices and
employees of the Executive Branch are
within the scope of the statute because the
two classes of exclusions are of officers or
employees of the Executive Branch (i.e., the
Attorney General and employees of the
Department of Justice). Arguably, the term
“officer or employee” in 15 U.S.C. § 16(g)
could also include any “officer or employee”
of the Legislative Branch. The precise scope
of the term “officers and employees” within
the meaning of 15 U.S.C. § 16(g) appears to
be a matter of first impression in this Court.
Given the control of the Justice Department
budget by the Congress, the importance of
disclosing communications by Microsoft
with Members of Congress or their staff
concerning or relating to the RPFJ is
manifest. In any event, the statute makes
clear that any communication concerning or
relating to the RPFJ made on behalf of
Microsoft (whether by Microsoft, a Senator,
or anyone else) to an Executive Branch
officer or employee must be disclosed under
15 U.S.C. § 16(g).

Mr. Rule was not a counsel of record prior
to November 15,2001. Accordingly, any oral

or written communications made by him, or
on his behalf, concerning or relevant to the
RPFJ to any officer or employee of the United
States must be disclosed. Clearly,
communications made in the negotiations
which resulted in the RPFJ both concern the
RPFJ and are relevant to the RPF]J.

Mr. Rule was the Assistant Attorney
General in charge of the Antitrust Division
long after the Tunney Act became the law.
While the disclosure requirements of 15
U.S.C. § 16(g) would apply to Mr. Rule’s
client even if Mr. Rule were totally
unfamiliar with antitrust law, the disclosure
requirements should be applied strictly given
that Mr. Rule was the principal law
enforcement officer of the United States
charged with enforcing this precise statute
for about three (3) years.

If Mr. Rule’s testimony to the effect that he
was a principal negotiator on behalf of
Microsoft of the RPFJ is accurate, then there
are clearly undisclosed communications
made by Mr. Rule or in his presence.

Typically, a principal representative in
negotiations would have made oral
comments to the negotiators for the United
States. Further, the principal negotiator
would have submitted written drafts of
language (whether in electronic, magnetic, or
paper form) to be used in the RPF]J.

Also, there is the matter of Lobbyist Rule’s
contacts with the Administration which
contacts were reported by The Wall Street
Journal. What precisely does Microsoft want
to conceal? Why does Microsoft want to
conceal these communications? Discovery (or
a true and complete disclosure under 15
U.S.C. §16(g)) is needed to provide the
American people and this Court with the
answer to these questions.

b. Mr. Rule Was Not Counsel Of Record For
Microsoft Even After November 15, 2001

If Microsoft’s position is that Mr. Rule’s
communications prior to and during
settlement negotiations did not have to be
disclosed because on the date the Microsoft
Description was filed Mr. Rule was a counsel
of record, that position is both untenable and,
as discussed above, contrary to the plain
language of the statute.

Local Civil Rule 83.6(a) governs the
process by which an attorney becomes a
counsel of record and provides in full that:

“An attorney eligible to appear may enter
an appearance in a civil action by signing any
pleading described in Rule 7(a), Federal
Rules of Civil Procedure, or by filing a
written notice of the entry of an appearance
listing the attorney’s correct address,
telephone number and bar identification
number.”

As mentioned above, as of the date of this
Memorandum, Mr. Rule has not in
connection with the captioned civil actions
signed any pleading described in Rule 7(a) of
the Federal Rules of Civil Procedure (i.e.,
basically, various types of complaints and
answers).

The typical written notice of entry of an
appearance is signed by the attorney entering
the appearance. For example, when
appearances were entered by Douglas Davis,
Esq., Steven Kuney, Esq., and Brendan
Sullivan, Esq., each of these attorneys signed
and flied a written notice of appearance

containing the necessary information.
(Copies of the notices of appearance for
Messrs. Douglas, Kuney, and Sullivan are
attached hereto as Exhibits G, H, and I,
respectively.) Mr. Rule did not sign or file
what purports to be his written notice of
entry of appearance. The written notice
attempting to enter an appearance for Mr.
Rule was signed and filed by Bradley Smith,
Esq., of Sullivan & Cromwell.

As noted above, Mr. Rule has not, in
connection with the captioned Civil Actions,
signed any pleading described in Federal
Rule of Civil Procedure 7(a).

Thus, arguably Mr. Rule was not a counsel
of record even when the Microsoft
Description was filed on December 10, 2001.
Accordingly, any oral or written
communications Mr. Rule had with officers
or employees of the United States concerning
or relating to the RPF] must be disclosed.

2. The Undisclosed Conversations of
Microsoft’s other Lobbyists With Executive
Or Legislative Branch Officials Or Employees
Are Not Exempted From Disclosure

Even if Mr. Rule’s testimony to the effect
that he was a principal negotiator on behalf
of Microsoft of the RPF] were inaccurate and
even if Mr. Rule had absolutely no oral or
written communications at any time of any
type, kind, or description with any officer or
employee of the United States (whether in
the Executive or Legislative Branch), it is still
likely that there were other undisclosed oral
or written communications made by or on
behalf of Microsoft concerning or relevant to
the RPF.

In addition to Mr. Rule, Microsoft has a
substantial number of other inside and
outside federal lobbyists who were paid on
the order of $17,645,000 from 1997 through
June 30, 2001.

A partial list of some known lobbying
expenditures and contacts includes the
following:

1. From January 1, 1999, through June
30,2001, according to the official reports
required by Section 5 of the Lobbying
Disclosure Act of 1995, 2 U.S.C. 1604, the
lobbying firm of Barbour Griffith & Rogers,
Washington, DG, reported receiving
$1,380,000 from Microsoft for lobbying the
House and Senate concerning issues
including “the Justice Department’s Antitrust
inquiry.” Dautch Dec., {9 8-12 and
Attachments 9-13.

2. The official reports show that from July
1, 1997 to June 30, 2001, the lobbying firm
of Clark & Weinstock, New York, New York,
received $1,480,000 from Microsoft for
lobbying the House and Senate concerning
issues including Microsoft’s position on the
Department of Justice antitrust suit against
Microsoft. Dautch Dec., ] 13-19 and
Attachments 14-20.

3. The official reports show that from
January I, 1998 to June 30, 1999, the lobbying
firm of Covington & Burling received
$140,000 from Microsoft for lobbying the
House and Senate concerning, inter alia,
competition issues affecting the computer
software industry. Dautch Dec., ] 20-22
and Attachments 21-23.

4. The official reports show that from July
1, 1997, to June 30, 2001, the lobbying firm
of Downey Chandler, Inc. (at times known as
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Downey McGrath Group), received $560,000
from Microsoft for lobbying the Office of the
Vice President, the Departments of Justice,
State, and Commerce, and the House and
Senate concerning issues including the
Department of Justice’s antitrust suit against
Microsoft. Dautch Dec., ] 23-30 and
Attachments 24-31.

5. From July 1, 1999 to June 30, 2001, the
official reports show that McSlarrow &
Associates, at times known as McSlarrow
Consulting, L.L.C., received $200,000 from
Microsoft for lobbying the House and Senate
concerning issues including competition in
the software industry. Dautch Dec., 1] 32-35
and Attachments 33-36.

6. From January 1, 2000 to June 30, 2000,
the official report shows that Microsoft itself
spent $3,340,000 on lobbying the National
Security Agency, Federal Bureau of
Investigation, Senate, House, the
Departments of Justice, Commerce, and
Defense concerning issues including
competition in the software industry.7
Dautch Dec., ] 36 and Attachment 37.

7. From July 1, 1997 to June 30, 2001, the
official reports show that Preston Gates Ellis
& Rouvelas Meeds received $1,380,000 from
Microsoft for lobbying the White House, the
Vice President, the National Security Agency,
the Central Intelligence Agency, the National

7 On November 5, 1999, this Court entered
Findings of Fact adverse to Microsoft. U.S. v.
Microsoft, 84 F.Supp.2d 9 (D.DC 1999). On
April 3, 2000, this Court entered Conclusions
of Law holding Microsoft to be in violation
of the antitrust laws. U.S. v. Microsoft, 87
F.Supp.2d 30 (D.DC 2000). On June 7, 2000,
this Court entered an order requiring
Microsoft to devise a plan to split itself into
an operating systems business and an
applications business. U.S. v. Microsoft, 97
F.Supp.2d 59 (D.DC 2000).

Security Council, the Office of Science and
Technology Policy, the Federal Bureau of
Investigation, the U.S. Trade Representative,
the National Economic Council, the Office of
Management and Budget, the Departments of
Justice arid Commerce, and the House and
Senate concerning issues including
competition in the software market. Dautch
Dec., 9 37—42 and Attachments 38—43.

The massive amount of money spent on
lobbying raises a number of issues relevant
to the Tunney Act disclosure Microsoft
should have made including, but not limited
to, those mentioned below.

First, given that Microsoft was ably
represented by accomplished in-house
counsel and the distinguished law firm of
Sullivan & Cromwell upon whom all
opposing parties were required to serve all
documents pursuant to Federal Rule of Civil
Procedure 5, why was it necessary to spend
over $1.3 million for Barbour Griffith &
Rogers to monitor the same civil action?
Where did the money really go? What did the
money really buy? Did Barbour Griffith &
Rogers discuss the Microsoft antitrust
litigation with any officer or employee of the
United States while the RPF] was being
negotiated?

Second, as of June 30, 2001, Microsoft, its
employees, and its outside lobbyists had
spent upwards of $20,000,000 over several
years lobbying, and where possible making

campaign contributions, to many officers and
employees of the United States. It is difficult
to believe that when negotiations intensified
and were conducted around-the-clocks in
October, 2001 not one of the legions of
Microsoft lobbyists in whom the company
invested millions made a single call to any
officer or employee of the United States
concerning or relevant to the RPFJ. In
particular, it is difficult to imagine that no
United States Representative and no United
States Senator was asked

8 Statement of Charles F. Rule to the
Committee on the Judiciary, US. Senate,
December 12, 2001 (Dautch Dec., Attachment
3, 19 2).

to contact the Executive Branch in support
of Microsoft.

3. Additional Undisclosed Conversations
May Have Caused A PredawnTelephone Call
From A Senior Aide To The Attorney General
To A Lobbyist

The New York Times of November 2, 2001,
reported (“States Biding for Time to Study
Microsoft Settlement Plan” by Stephen
Labaton, pp. C1 and C4) that:

“Some of Microsoft’s largest competitors
voiced bitter disappointment about the terms
of the proposed deal and asserted that the
company had used its political influence
with a Republican administration to try to
quickly put an end to the case.”

“The rivals said that during court hearings
that will be required on the proposed
settlement, they intended to provide
evidence of what they say was an improper
discussion between a senior aide to Attorney
General John Ashcroft who had been a top
official in the Republican Party and a
Republican lobbyist for AOL—Time Warner
that demonstrated Microsoft’s political
muscle. In a statement issued today,
Representative John Conyers Jr., Democrat of
Michigan, also indicated that he would be
examining that incident, word of which has
been circulating widely in recent days among
lawyers, lobbyists and executives following
the case?”

“The aide to Mr. Ashcroft, David Israelite,
had been the political director of the
Republican National Committee, which
received hundreds of thousands of dollars
from Microsoft during the 2000 presidential
campaign. Mr. Israelite, now Mr. Ashcroft’s
deputy chief of staff, has recused himself
from any involvement in the Microsoft
antitrust case because he owns 100 shares of
Microsoft stock.”

“The lobbyist involved in the discussion
was said to be Wayne Berman, who is also
a top Republican fundraiser.”

“According to the notes of a person briefed
about the conversation on Oct.

9, the day it is said to have occurred, Mr.
Israelite called Mr. Berman.”

“Are you guys behind this business of the
states hiring their own lawyers in the
Microsoft case?”” Mr. Israelite asked Mr.
Berman in the predawn conversation,
according to the notes. “Tell your clients we
wouldn’t be too happy about that.”

“. . .According to people who were later
briefed on the conversation by an AOL
executive, Mr. Israelite then complained that
AOL, a leading Microsoft rival, had been
trying to “radicalize” the states to oppose a

settlement.” (A copy of the article from The
New York Times of November 2, 2001, is
Attachment 8 to the Dautch Declaration.)9

Given the impact of the RPF] on an
important sector of the economy and the
over-riding importance of maintaining public
confidence in the integrity of both public
officials and the judicial process, it would be
reasonable to inquire of both Messrs. Israelite
and Berman either at a hearing before the
Court or at a deposition whether any
conversation such as that set forth in the
article published on November 2, 2001, by
The New York Times ever occurred. The
conversation, if it occurred, was not
privileged. Because Mr. Israelite is recused
from taking official action with respect to
Microsoft, the inquiry would also not require
any intrusion into the reasons for any of his
authorized official actions. If the
conversation occurred at the request of
Microsoft, this Court and

9 In addition to the Microsoft stonewall,
the Justice Department is apparently
stonewalling the ranking minority member of
the House Judiciary Committee, Rep. John
Conyers, Jr., concerning the reported
Israelite-Berman predawn conversation. On
Nov. 6, 2001, Rep. Conyers wrote a letter to
the Attorney General inquiring about the
alleged conversation. (A copy of a press
release containing the text of the letter from
Rep. Conyers is Attachment 44 to the Dautch
Dec.) As far as can be determined, no
response had been received by Rep. Conyers
from the Attorney General as of January 22,
2002.
the public have a statutory right to know that

fact. B. THE TUNNEY ACT WAS

INTENDED TO PREVENT AN ABUSE OF

POWER IN THE CURRENT SITUATION

1. The Lawful $200,000 ITT Pledge Related
To One Of The Impeachable Abuses Of
Power In The Early 1970’s Was Equivalent To
About $650,000 In 2001 Dollars Which
Amount Is Vastly Exceeded By Over $23
Million Microsoft Has Lawfully Spent On
Federal Campaign Contributions and
Lobbying Since 1997

a. The ITT Litigation and the Kleindienst
Nomination

In 1969, the United States filed three civil
antitrust actions against the International
Telephone and Telegraph Corporation
(“ITT”’) challenging the acquisition by ITT of
three corporations (Canteen Corporation,
Hartford Fire Insurance Company, and
Grinnell Corporation).

Statement Of Information, Hearings Before
The Committee On The Judiciary House Of
Representatives, Ninety-Third Congress,
Second Session, Pursuant To H. Res. 803,
Book V, Part I, Department Of Justice ITT
Litigation—Richard Kleindienst Nomination
Hearings (“Statement Of Information” or
“OI”), pages 3—4. (A copy of the basic
statement of facts in the Statement Of
Information is attached as Attachment 45 to
the Dautch Declaration.)

Attorney General John Mitchell was
recused because his former law firm had
represented an ITT subsidiary; Deputy
Attorney General Richard Kleindienst acted
as Attorney General in connection with the
litigation and sought and received approval
from Counsel to the President John
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Ehrlichman before filing the first civil action.
S01, p. 3.

On December 31, 1970, ITT won a
judgment in the Grinnell case after a trial.
SO, p. 13.

From April to June, 1971, a substantial
amount of political pressure was applied by
the President and his assistants to Deputy
Attorney General Kleindienst and Assistant
Attorney General in charge of the Antitrust
Division Richard McLaren to convince them
to forego an appeal and settle the ITT cases.
SOI pp. 17-31.

On July 21, 1971, ITT-Sheraton pledged up
to $200,000 to bring the 1972 Republican

National Convention to San Diego, California.

SOL, p. 32. There is no suggestion that this
contribution by itself was illegal.

On July 31, 1971, a settlement of the ITT
litigation was announced. SOI, p. 34.

On February 15, 1972, the President
nominated Richard Kleindienst to be
Attorney General. SOI, p. 36.

On February 29, March 1 and March 3,
1972, three columns by columnist Jack
Anderson were published alleging a
connection between the ITT-Sheraton pledge
and the ITT antitrust settlement and alleging
the involvement of Messrs. Mitchell and
Kleindienst. SOI, p. 39. (Copies of the
Anderson columns and a memorandum
allegedly written by an ITT lobbyist, Ms. Dita
Beard, all of which were included in the
evidentiary material supporting the
Statement Of Information are attached as
Attachment 46 to the Dautch Declaration.) As
a result of publication of the first two
Anderson columns, Mr. Kleindienst asked
that his confirmation hearings be re-opened.
SOI, p. 39.

At the hearings in 1972 on his nomination
to be Attorney General, Mr. Kleindienst
denied talking to all the President’s men
other than casually about the ITT matter and
also denied receiving any suggestions from
them about the action the Justice Department
should take in the ITT cases. SOI, p. 42.

On June 12, 1972, Richard Kleindienst
became Attorney General. SOI, p. 61.

On May 16, 1974, Richard Kleindienst
pleaded guilty to one count of refusing or
failing fully to respond to questions
propounded to him by the Senate Committee
on the Judiciary during the hearings in 1972
on his nomination to be Attorney General.
SOI, p. 66.

On August 9, 1974, the President resigned.

b. The Impeachment Resolution

The second Article of Impeachment
(adopted by a vote of 28—10 in the House
Judiciary Committee on July 27, 1974)
charged the President with using the powers
of his office in violation of his constitutional
oath, disregarding his constitutional duty to
take care that the laws be faithfully executed,
and repeatedly engaging in five (5) types of
conduct violating the constitutional rights of
citizens, impairing the due and proper
administration of justice and the conduct of
lawful inquiries, or contravening the laws
governing agencies of the executive branch
and the purpose of those agencies.

The specification of the fourth type of
allegedly improper conduct stated in full
with respect to the President that (emphasis
added):

“He has failed to take care that the laws
were faithfully executed by failing to act
when he knew or had reason to know that
his close subordinates endeavoured to
impede and frustrate lawful inquiries by duly
constituted executive, judicial and legislative
entities concerning the unlawful entry into
the headquarters of the Democratic National
Committee, and the cover-up thereof, and
concerning other unlawful activities
including those relating to the confirmation
of Richard Kleindienst as Attorney General of
the United States, the electronic surveillance
of private citizens, the break-in into the
offices of Dr. Lewis Fielding, and the
campaign financing practices of the
Committee to Re-elect the President.”

House Report 93—-1305, August 20, 1974,
pp. 139-183.

(the Tunney Act), Senator Tunney said:

“The genesis of this legislation came
during the hearings held by the Senate
Judiciary Committee on the nomination of
Richard Kleindienst, the hearings which
quickly became known as the ITT hearings,
because the major issue involved allegations
that a massive behind-closed-doors campaign
resulted in halting the Justice Department’s
prosecution of the ITT case and its hasty
settlement favorable to the company. During
these hearings, I became concerned with the
apparent weaknesses of the consent decree
process, which could allow this kind of
corporate pressures to be exercised.” Cong.
Rec. Senate, December 9, 1974, page 38585.

c. Since 1997 Microsoft Has Spent Over
$23 Million On Federal

Lobbying And Campaign Contributions

As mentioned above, since 1997, Microsoft
has spent in excess of $23,000,000 on federal
campaign contributions and lobbying with
substantial effort devoted to lobbying
concerning the captioned civil actions. The
ITT pledge of $200,000 in 1971 is the
equivalent of about $650,000 in 2001 dollars.
Dautch Dec., { 43.

There is no suggestion that any of
Microsoft’s expenditures by themselves are
illegal.

In the instant matter, the Justice
Department won at trial and on appeal. The
Department has agreed to what some have
characterized as a “sweetheart” settlement
negotiated behind closed doors by a lobbyist
for Microsoft which, so far, has not revealed
information the Tunney Act (and this Court’s
order) require it to reveal.

2. The Tunney Act Was Intended To
Protect The Consuming Public From The
Type Of Forces At Work Today In
Connection With The RPF]

The point is not that an unfortunate
chapter in our nation’s history has repeated
itself or might repeat itself precisely but
rather that the same type of economic forces
at work in connection with the ITT litigation
are at work today. In the United States, the
presence of strong economic forces tends to
bring about the involvement of political
forces.

In 2001 dollars, the amount ITT pledged to
buy influence and access in 1971 is greatly
exceeded by the amount spent by Microsoft
in the last few years on lobbying and
campaign contributions. The impact ITT had
on the 1971 economy while substantial pales

in comparison to the impact Microsoft and its
products have on the 2002 economy. The
forces at work today may be stronger than
those in play thirty years ago.

The problem was aptly summarized in the
following quotations (by Senator Tunney
during Senate debate) from testimony before
the Senate Judiciary Committee by United
States Circuit Judge J. Skelly Wright, Chief
Judge of the United States Court of Appeals
for the District of Columbia Circuit:

“By definition, antitrust violators wield
great influence and economic power. They
often bring significant pressure to bear on
government, and even on the courts, in
connection with the handling of consent
decrees. The public is properly concerned
whether such pressure results in settlements
which might shortchange the public interest
. . . Because of the powerful influence of
antitrust defendants and the complexity and
importance of antitrust litigation, the public
reasonably asks in many instances whether
in reaching a settlement, the government
gave up more than it need have or should
have. Some response to this public concern
is desirable, in my opinion, not only to
ensure that the compromise struck by the
Justice Department is fair from the public’s
point of view, but also to alleviate fears
which, even if unfounded, are unhealthy in
and of themselves.”

Cong. Rec. Senate, July 18, 1973, pp.
24597-24598.

C. ON THE PRESENT RECORD THE
UNITED STATES WILL NOT BE ABLE TO
COMPLY WITH THE COURT ORDER OF
NOVEMBER 8, 2001, REQUIRING
CERTIFICATION BY THE UNITED STATES
OF COMPLIANCE WITH TUNNEY ACT
PROCEDURES

On November 8, 2001, this Court ordered
the United States to file, when appropriate,
a certification of compliance with the
Antitrust Procedures and Penalties Act
(Tunney Act). Given the apparent failure of
Microsoft to comply with the Tunney Act
and the United States” knowledge of this
apparent compliance failure, it would appear
to be difficult, if not impossible, for the
United States to provide the required
certification in good faith. This difficulty
provides another reason for the Court to
order compliance by Microsoft with the
terms of 15 U.S.C. § 16(g).

D. THE COURT SHOULD AGAIN ORDER
FULL DISCLOSURE, ALLOW FULL
DISCOVERY OF THE NECESSARY FACTS,
AND EXTEND THE TIME FOR COMMENTS
OR TERMINATE CONSIDERATION OF THE
RPF]

Even if Microsoft chooses to amend the
Microsoft Description in an attempt to
comply with a second court order (after
defying the first court order) with respect to
15 U.S.C. § 16(g), the Court should consider
allowing limited discovery by Relpromax
Antitrust Inc., as an amicus curiae, into the
communications revealed and into the issue
of whether all communications were in fact
revealed in order to avoid the prospect that
Microsoft’s initial reticence infects a
disclosure which purports to be in accord
with the terms of a second disclosure order.

Alternatively, in the interests of judicial
economy, the Court may terminate all
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consideration of the RPFJ at this time and
deny entry of the RPFJ on the grounds that
the Court has not been provided with the
information the statute requires the
defendant to provide as a condition
precedent to approval of a consent judgment
in these circumstances.

E. IF THE COURT DOES NOT ORDER
FULL DISCLOSURE NOW, ENTRY OF THE
RPF] COULD BE REVERSED ON APPEAL
FOR THAT REASON ALONE; HOWEVER, IF
THE COURT ORDERS ADDITIONAL
DISCLOSURE AND THEN ENTERS THE
RPFJ, THERE WOULD BE A LOWER
POSSIBILITY OF REVERSAL DUE TO
DEFENDANT’S FAILURE TO COMPLY
WITH THE DISCLOSURE PROVISIONS OF
THE TUNNEY ACT

Given the procedural history of this case
(i.e., Judges Sporkin and Jackson were
removed from this case or its predecessors by
the Court of Appeals), it would indeed be
unfortunate if the Court were to allow
Microsoft to withhold information to which
the public has a statutory right, determine
that entry of the RPFJ is in the public
interest, and then be reversed on appeal due
to the failure of Microsoft to comply with 15
U.S.C. § 16(g) (necessitating re-
commencement of the Tunney Act
procedures with respect to the current RPFJ
several years from now). Alternatively, if the
Court were to order full compliance with the
Tunney Act now, the delay would be
minimal (on the order of sixty (60) days) and
(assuming Microsoft made a true and
complete disclosure) any decision to enter
the RPFJ could not be reversed due to
Microsoft’s failure to comply with its
disclosure obligations under the Tunney Act.

F. RELPROMAX AS THE ONLY PARTY
OR PROPOSED AMICUS CURIAE WITH AN
EXPRESSED INTEREST IN OBTAINING A
FULL DISCLOSURE FROM MICROSOFT
SHOULD BE GRANTED THE RIGHT TO
LIMITED PARTICIPATION AS AN AMICUS
CURIAE IN THE TUNNEY ACT
PROCEEDINGS

Clearly, Microsoft, the United States, and
the Settling States have little or no interest
in inquiring into the communications
Microsoft should have disclosed pursuant to
15 U.S.C. §16(g) or into the adequacy of the
Microsoft Description. Their only interest
(explicitly expressed so far) is in obtaining
Court approval of the RPFJ as fast as possible.
In particular, the United States Department of
Justice presumably already has knowledge, at
a minimum, of certain undisclosed
communications made to the Justice
Department by Microsoft lobbyist Charles F.
Rule from on or before October 1,2001,
through November 6, 2001.

The Litigating States10 (the governments
which did not settle in Civil Action No. 98—
1233) are not parties to Civil Action No. 98—
1232. While they and their citizens of course
have Tunney Act rights, the Litigating States
have, so far, expressed little interest on the
record of Civil Action No. 98-1232 in
obtaining for their citizens” consideration
during the comment period the information
from Microsoft to which the public is entitled
under the Tunney Act.

Given his responsibility for the Antitrust
Division and his signature on the Stipulation

filed with the RPFJ on November 6, 2001, the
Assistant Attorney General in charge of the
Antitrust Division knew, or in the exercise of
reasonable care should have known, that
lobbyist Rule was one of Microsoft’s
principal representatives during the
negotiations which led to the RPFJ and was
not, at the time, counsel of record for
Microsoft. As far as can be determined from
the public court record of this case, the
United States has not exerted itself in any
way to obtain a proper disclosure from
Microsoft or to encourage Microsoft to amend
the Microsoft Description.

The attitude of the Justice Department has
changed under the leadership of Attorney
General John Ashcroft.1? The Department’s
attitude toward this civil action was perhaps
best expressed by Assistant Attorney General
James at the December 12,2001, Senate
Judiciary Committee hearing.

Due to a roll call vote, Mr. James was given
just a few moments for his opening remarks
of the day.

The Litigating States are the District of
Columbia, California, Connecticut, Florida,
Towa, Kansas, Massachusetts, Minnesota,
Utah, and West Virginia.

The first point he chose to make was
“some argue that the case never should have
been filed.” 12

Another reason for the statutory
requirement of fifty (50) days to consider the
defendant’s communications is that the
significance of any individual
communication in light of the RPF] may only
be apparent to one person or a few persons.
The consideration time allows interested
persons either to consult with others or
experts or to conduct additional informal or
(with the Court’s approval) formal inquiries
into the facts in order to be able to advise
both the United States and the Court of the
full implications of the disclosures in light of
the RPF]J. Given the carefully crafted
statutory arrangement, the Congress realized
that the Court on its own can not be expected
either to uncover or understand all the
implications of Microsoft’s communications
for the RPFJ without the assistance of persons
at least interested enough in the RPFJ, the
nule of law, and/or the avoidance of another
impeachment inquiry due to, inter alia, an
abuse of the antitrust settlement power to
devote their time to the public interest in this
matter.

Given that Relpromax is an interested
person and, in particular, interested in
obtaining the information to which it has a
statutory right pursuant to 15 U.S.C. § 16(g),
it would be appropriate and in the public
interest for the Court to enter an order,
pursuant to 15 U.S.C. § 16(f)(3), in the form

11 David Israelite, Mr. Ashcroft’s Deputy Chief of
Staff, reportedly owns 100 shares of Microsoft stock
worth about $6,610 at the close of trading on
January 18, 2002. Dautch Dec., 44 and Attachment
8. David Israelite recused himself from any
involvement in the antitrust suit against Microsoft.
The President’s campaign, his Inaugural fund,
Attorney General Ashcroft, and his various
campaign committees received about $180,000 in
contributions from Microsoft and its employees in
1999 and 2000. Dautch Dec., { 2 and Attachment
1. Mr. Ashcroft has not recused himself from any
involvement in the antitrust suit against Microsoft.

submitted herewith authorizing limited
participation by Relpromax in proceedings
before the court.

The Court has extended itself to make all
of Microsoft’s communications available to
the entire nation by instituting electronic
filing for the captioned civil actions. This
means that anyone anywhere with Internet
access and a PACER (‘“Public Access to Court
Electronic Records”) account is able to read
Microsoft’s Description of its
communications concerning and relevant to
the RPFJ without having to travel all the way
from one end of the country to the
courthouse.

The full preliminary transcript is attached
as Attachment 49 to the Dautch Dec. The
remarks referred to appear on page 10.

It is now time for Microsoft to comply with
the statute.

In Senate debate which preceded adoption
of the Tunney Act, Sen. John Tunney quoted
the words of Supreme Court Justice Louis
Brandeis to sum up the meaning and purpose
of the Act: “Sunlight is the best
disinfectant.” 13

REQUEST FOR ORAL HEARING

The Court may order an oral hearing on
this motion pursuant to 15 U.S.C. § 16(0(5)
which provides in full that:

“In making its determination under
subsection (e) of this section, the court may—
. . (5) take such other action in the public
interest as the court may deem appropriate.”
It is in the public interest that the proper
statutorily required disclosure be made. It is
further in the public interest that the public
be allowed their statutory right to consider
the full ramifications of the RPFJ for fifty (50)
days after a true and complete disclosure by
Microsoft of all non-exempt communications
with officers or employees of the United
States concerning or relevant to the RPFJ.

Accordingly, pursuant to 15 USC sec.
16(f)(5), movant requests an oral hearing on
this motion at the Court’s earliest
convenience.

Respectfully submitted

January 24, 2002

Peter Peckarsky (DC Bar No. 266171)

1615 L Street, NW, Suite 850

Washington, DC 20036

Telephone: (202) 785-0100

Telecopier: (202) 408-5200

Attorney for Relpromax Antitrust Inc.

13 Cong. Rec. Senate, July 18, 1973, p.
24599.
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EXHIBIT A

IN THE UNITED STATES DISTRICT
COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

CIVIL ACTION NO. 98-1232 (CKK)

Plaintiff, V. MICROSOFT CORPORATION,
Defendant.

STATE OF NEW YORK ex rel.

Attorney General ELIOT SPITZER, et al.,

Plaintiffs, v. MICROSOFT CORPORATION,
Defendant.

CIVIL ACTION NO. 98-1233 (CKK)

Next Court Deadline:

March 4, 2002

Pre-hearing Conference

DECLARATION OF BRIAN DAUTCH

1. My name is Brian Dautch. I am a law
clerk for Peter Peckarsky, Esq. I have
personal knowledge of the facts testified to
below and if called as a witness could testify
to those facts.

2. Attached hereto as Attachment 1 is a
copy of an article dated September 6, 2001
and titled “Microsoft Antitrust Case: An
Update on the Company’s Lobbying and
Campaign Contributions’ and related
information which was downloaded from the
website (www.opensecrets.org) of The Center
For Responsive Politics (“CRP”). The chart
on page 2 of Attachment 1 shows that
Microsoft an its employees contributed about
$6.8 million to national political parties and
federal candidates from 1997 through July
31,2001. The chart on page 3 of Attachment
1 shows that Microsoft spent about $17.1
million on federal lobbying from 1997
through December 31, 2000. The CRP
reported it had found $161,250 in
contributions from Microsoft or its
employees to the Bush campaign or the Bush-
Cheney Inaugural Fund. The CRP also
reported it had found $19,250 in
contributions in 1999 and 2000 to the
campaign of Attorney General Ashcroft and
to the Ashcroft Victory Committee. The
listings and dates for $19,000 of these
contributions are shown in Attachment 1
hereto.

3. Attached hereto as Attachment 2 is a
copy of a copy of the mission statement of
the Center For Responsive Politics which was
downloaded from the website
(www.opensecrets.org) of The Center For
Responsive Politics.

4. Attached hereto as Attachment 3 is a
copy of the unsworn Statement of Charles F.
(Rick) Rule, presented on December 12,2001,
to the Senate Judiciary Committee. Attached
hereto as Attachment 4 is a copy of a
Lobbying Registration for registrant
Covington & Burling dated June 29, 1998.
Attached hereto as Attachment 7 is a copy of
Charles F. “Rick’” Rule’s resume, which I
obtained from the website of Fried, Frank,
Harris, Shriver, and Jacobson (www.
friedfrank.com).

5. Attached hereto as Attachment 5 is a
copy of an item from the front page of the A
section of The Wall Street Journal, dated
November 16, 2001.

6. Attached hereto as Attachment 6 is a
copy of the preliminary transcript of the
December 12,2001 Senate Judiciary

Committee hearing concerning the proposed
settlement of the Microsoft antitrust case.

7. Attached hereto as Attachment 8 is a
copy of an article titled ““States Biding for
Time to Study Microsoft Settlement Plan” by
Stephen Labaton which appeared in The
New York Times, November 2, 2001, on
pages C1 and C4.

8. Attached hereto as Attachment 9 is a
copy of Form LD-2 dated August 5, 1999, in
which Barbour, Griffith, and Rogers (“BGR”)
reported that during the first half of 1999, it
received $300,000 from Microsoft for
lobbying.

9. Attached hereto as Attachment 10 is a
copy of Form LD-2 dated February 13, 2000,
in which BGR reported that during the last
half of 1999, it received $320,000 from
Microsoft for lobbying.

10. Attached hereto as Attachment 11 is a
copy of Form LD-2 dated August 12, 2000,
in which BGR reported that during the first
half of 2000, it received $300,000 from
Microsoft for lobbying.

11. Attached hereto as Attachment 12 is a
copy of Form LD-2 dated February 14, 200
I, in which BGR reported that during the last
half of 2000, it received $240,000 from
Microsoft for lobbying.

12. Attached hereto as Attachment 13 is a
copy of Form LD-2 dated August 14, 2001,
in which BGR reported that during the first
half of 2001, it received $220,000 from
Microsoft for lobbying.

13. Attached hereto as Attachment 14 is a
copy of Form LD-2 dated February 6, 1998,
in which Clark and Weinstock (“CW”’)
reported that during the last half of 1997, it

received $80,000 from Microsoft for lobbying.

14. Attached hereto as Attachment 15 is a
copy of Form LD-2 dated August 4, 1998, in
which CW reported that during the first half
of 1998, it received $160,000 from Microsoft
for lobbying.

15. Attached hereto as Attachment 16 is a
copy of Form LD-2 dated February 11, 1999,
in which CW reported that during the last
half of 1998, it received $220,000 from
Microsoft for lobbying.

16. Attached hereto as Attachment 17 is a
copy of Form LD-2 dated August 9, 1999, in
which CW reported that during the first half
of 1999, it received $220,000 from Microsoft
for lobbying.

17. Attached hereto as Attachment 18 is a
copy of Form LD-2 dated August 11, 2000,
in which CW reported that during the first
half of 2000, it received $280,000 from
Microsoft for lobbying.

18. Attached hereto as Attachment 19 is a
copy of Form LD-2 dated February 9, 2001,
in which CW reported that during the last
half of 2000, it received $280,000 from
Microsoft for lobbying.

19. Attached hereto as Attachment 20 is a
copy of Form LD-2 dated August 9, 2001, in
which CW reported that during the first half
of 2001, it received $240,000 from Microsoft
for lobbying.

20. Attached hereto as Attachment 21 is a
copy of Form LD-2 dated August 4, 1998, in
which Covington & Burling (“CB”’) reported
that during the first half of 1998, it received
$40,000 from Microsoft for lobbying.

21. Attached hereto as Attachment 22 is a
copy of Form LD-2 dated February 4, 1999,

in which CB reported that during the last half
of 1998, it received $60,000 from Microsoft
for lobbying.

22. Attached hereto as Attachment 23 is a
copy of Form LD-2 dated August 10, 1999, in
which CB reported that during the first half
of 1999, it received $40,000 from Microsoft
for lobbying.

23. Attached hereto as Attachment 24 is a
copy of Form LD-2 dated February 13, 1998,
in which Downey Chandler, Inc. (“DCI”)
reported that during the last half of 1997, it
received $60,000 from Microsoft for lobbying.

24. Attached hereto as Attachment 25 is a
copy of Form LD-2 dated August 7, 1998, in
which DCI reported that during the first half
Of 1998, it received $80,000 from Microsoft
for lobbying.

25. Attached hereto as Attachment 26 is a
copy of Form LD-2 dated February 16, 1999,
in which DCI reported that during the last
half of 1998, it received $60,000 from
Microsoft for lobbying.

26. Attached hereto as Attachment 27 is a
copy of Form LD-2 dated July 30, 1999, in
which DCI reported that during the first half
of 1999, it received $80,000 from Microsoft
for lobbying.

27. Attached hereto as Attachment 28 is a
copy of Form LD-2 dated February 14, 2000,
in which DCI (now called Downey McGrath
Group, Inc., or “DMG”), reported that during
the last half of 1999, it received $100,000
from Microsoft for lobbying.”

28. Attached hereto as Attachment 29 is a
copy of Form LD-2 dated August 11, 2000, in
which DMG reported that during the first half
of 2000, it received $80,000 from Microsoft
for lobbying.

29. Attached hereto as Attachment 30 is a
copy of Form LD-2 dated February 14, 2001,
in which DMG reported that during the last
half of 2000, it received $40,000 from
Microsoft for lobbying.

30. Attached hereto as Attachment 31 is a
copy of Form LD-2 dated August 14, 2001, in
which DMG reported that during the first half
of 2001, it received $60,000 from Microsoft
for lobbying.

31. Attached hereto as Attachment 32 is a
copy of Form LD-2 dated August 14, 2000, in
which Lackman & Associates, L.L.C.,
(“L&A”) reported that up to June 30, 2000,
it received $17,500 from Microsoft for
lobbying.

32. Attached hereto as Attachment 33 is a
copy of Form LD-2 dated January 21, 2000,
in which McSlarrow & Associates, L.L.C.
(“MA”) reported that during the last half of
1999, it received $40,000 from Microsoft for
lobbying.

33. Attached hereto as Attachment 34 is a
copy of Form LD-2 dated August 10, 2000, in
which MA (now known as McSlarrow
Consulting, L.L.C., or “MC”) reported that
during the first half of 2000, it received
$40,000 from Microsoft for lobbying.

34. Attached hereto as Attachment 35 is a
copy of Form LD-2 dated February 2, 2001,
in which MC reported that during the last
half of 2000, it received $60,000 from
Microsoft for lobbying.

35. Attached hereto as Attachment 36 is a
copy of Form LD-2 dated August 12, 2001, in
which MC reported that during the first half
of 2001, it received $60,000 from Microsoft
for lobbying.
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36. Attached hereto as Attachment 37 is a
copy of Form LD-2 dated August 11, 2000, in
which Microsoft reported that during the first
half of 2000, it spent $3,340,000 for lobbying.

37. Attached hereto as Attachment 38 is a
copy of Form LD-2 dated February 17, 1998,
in which Preston, Gates, Ellis, & Rouvelas
Meeds, L.L.P. (“PGERM”) reported that
during the last half of 1997, it received
$220,000 from Microsoft for lobbying.

38. Attached hereto as Attachment 39 is a
copy of Form LD-2 dated August 14, 1998, in
which PGERM reported that during the first
half of 1998, it received $360,000 from
Microsoft for lobbying.

39. Attached hereto as Attachment 40 is a
copy of Form LD-2 dated February 14, 2000,
in which PGERM reported that during the
last half of 1999, it received $200,000 from
Microsoft for lobbying.

40. Attached hereto as Attachment 41 is a
copy of Form LD-2 dated August 14, 2000 in
which PGERM reported that during the first
half of 2000, it received $220,000 from
Microsoft for lobbying.

41. Attached hereto as Attachment 42 is a
copy of Form LD-2 dated February 14,2001,
in which PGERM reported that during the
last half of 2000, it received $260,000 from
Microsoft for lobbying.

42. Attached hereto as Attachment 43 is a
copy of Form LD-2 dated August 14, 2001, in
which PGERM reported that during the first
half of 2001, it received $120,000 from
Microsoft for lobbying.

43. On January 14, 2001, I called the
Bureau of Labor Statistics to inquire about
changes in the Consumer Price Index. The
BLS advised me that a Consumer Price Index
of 100 on January 1, 1972 would equate to
a CPI of 326 on January 1, 2001.

44. According to the Wall Street Journal of
January 21,2002, p. C8, the closing price of
Microsoft common stock on January 18, 2002
was $66.10 per share.

45. Attached hereto as Attachment 44 is a
copy of a press release dated November 6,
2001, from Congressman John Conyers, Jr.,
which appears to contain the text of a letter
dated November 6, 2001, from Rep. Conyers
to The Honorable John Ashcroft, Attorney
General of the United States.

46. Attached hereto as Attachment 45 is a
copy of the basic statement of facts in the
Statement Of Information, Hearings Before
The Committee On The Judiciary House Of
Representatives, Ninety-Third Congress,
Second Session, Pursuant To H. Res. 803,
Book V, Part I, Department Of Justice ITT
Litigation—Richard Kleindienst Nomination
Hearings.

47. Attached hereto as Attachment 46 are
copies of pages 614-615, 634—636 from the
Supporting Evidence in Statement Of
Information, Hearings Before The Committee
On The Judiciary House Of Representatives,
Ninety-Third Congress, Second Session,
Pursuant To H. Res. 803, Book V, Part II,
Department Of Justice ITT Litigation—
Richard

Nomination Hearings. A two (2) page
memorandum dated June 25, 1971, from D.
D. Beard to W. R. Merriam is on pages 614—
615. Columns by Jack Anderson dated
February 29, 1972, March 1, 1972, and March
3, 1972, appear on pages 634—-636,
respectively.

I declare under” penalty of perjury that the
foregoing is true and correct, executed in
Washington, DC, on January 23, 2002.

Brian Dautch

ATTACHMENT 1

TO THE

DECLARATION OF BRIAN DAUTCH
News Alert 9/6/01: Microsoft
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Congress Alerts: 104th Congress Holly Bail
202-857-202-857

Microsoft Antitrust Case: An Update on the
Company’s Lobbying and Campaign
Contributions After more than three years of
investigations, litigation and intensive
lobbying, the Justice Department today
announced it Prepared would no longer seek
a break-up of the computer giant Microsoft,
ending one aspect of a landmark case that
sent the company’s campaign contributions
soaring and formally introduced the
computer industry to Washington politics.

FORMAT TO PRINT
E-MAIL TO A FRIEND

The decision by the Bush administration to
vacate the lawsuit that was first initiated in
1998 by the Clinton Justice Department is
considered a major victory for Microsoft,
which nearly tripled its campaign
contributions and more than doubled its
lobbying expenditures during its fight against
the antitrust case.

THE CENTER FOR RESPONSIVE POLITICS

During the 1999-2000 election cycle,
Microsoft contributed more than $4.7 million
in soft money, PAC and individual
contributions to federal candidates and
parties—almost three times what the
company contributed during the previous
three election cycles combined. More than
half that money went to Republicans.

The Bush campaign reported $61,250 in
contributions from Microsoft employees
during 1999-2000. Attorney General John
Ashcroft, a former U.S. Senator from
Missouri, reported just $9,250 in
contributions from Microsoft during the last
elections, though the company did contribute
$10,000 to the Ashcroft Victory Committee,
a soft money account run jointly by the
Ashcroft campaign and the National
Republican Senatorial Committee.

But that’s not all the money that Microsoft
has thrown around Washington in recent
years. During the calendar year 2000 alone,
Microsoft spent almost $6.4 million to lobby
Congress and the Clinton administration,
according to reports filed with the U.S.
Senate. That’s a significant increase over the
$4.9 million in lobbying expenditures the
company reported in 1999. And Microsoft
also was a major contributor to the Bush-
Cheney Inaugural Fund, donating $100,000
to the gala last January.

Just months into the 2001-02 election
cycle, Microsoft already ranks as a significant
contributor, giving just over $700,000 to
federal parties and candidates, split almost
evenly between the two major parties. (This
includes contributions reported to the FEC
through the end of July.)

However, the lawsuit’s most significant
impact on campaign finance extends beyond
Microsoft itself. The antitrust lawsuit proved
to be a major turning point in the tech
industry’s involvement in Washington
politics.

News Alert 9/6/01: Microsoft Page 2 of 2

Shortly after the Justice Department
launched its lawsuit, Microsoft became one
of the first computer companies to open
lobbying offices in Washington and was one
of the first to contribute major soft money
dollars to the political parties. By the year
2000, computers and Internet companies
ranked No. 7 on the list of the biggest
industry givers on the federal level,
contributing more than $39.7 million. Since
1997, Microsoft has been the industry’s
biggest contributor.

Click here for a look at Microsoft’s
contributions to:

Members of the House in 1999-2000
Members of the House in 2001
Members of the Senate in 1995—00
Members of the Senate in 2001

And click here for the company’s lobbying
expenditures dating back to 1997.

Microsoft Soft Money, PAC & Individual
Contributions to Federal Parties and
Candidates, 1993—-2001* ??

*Based on FEC data downloaded 9/1/01.
The totals for the 2002 election cycle
“including fund-raising numbers reported to
the FEC through July 31,2001.

Microsoft Antitrust Case

MICROSOFT LOBBYING EXPENDITURES,
1997-00*

Calendar year Lobby total

1997 $2,120,000.
1998 $3,740,000.
1999 $4,860,000.
2000 $6,360,000.

*Based on filings with the US Senate.

CONTRIBUTIONS TO THE SENATE,

2001*
Name Total
Wayne Allard (R-Col0) ......ccccceene. $1,500
Max Baucus (D-Mont) ..... 1,000
Evan Bayh (D-Ind) .............. 2,000
Robert F. Bennett (R-Utah) ... 1,000
Joseph R. Biden Jr (D-Del) 1,000
Maria Cantwell (D-Wash) ... . 35,250
Jean Carnahan (D-Mo) ................. 1,000
Max Cleland (D-Ga) .......cccccevenn 1,000
Hillary Rodham Clinton (D-NY) .... 1,000
Thad Cochran (R-Miss) 3,000
Susan Collins (R-Me) ...... 2,000
Larry E. Craig (R-ldaho) ..... 2,000
Pete V. Doreen ¢ (R-NM) ... 2,000
Byron L. Dorgan (D-ND) ............... 1.000
Richard J. Durbin (D-lll) ................ 1,000
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CONTRIBUTIONS TO THE SENATE,

2001*—Continued

CONTRIBUTIONS TO THE SENATE,

1995-00.—Continued

CONTRIBUTIONS TO THE HOUSE,

2001*—Continued

Name Total Name Total Name Total*
Michael B. Enzi (R-Wyo0) .............. 1,000 Lincoln D. Chafee (R-R??) 3,000 Peter Deutsch (D-FIB) .................. 1,000
Phil Gramm (R-Texas) ................ 1,000 Byron L. Dorgan (D-ND) ..... 2,500 Norm Dicks (D-Wash) ... 4.000
Charles E. Grassley (R-lowa) ...... 1,000 Daniel K. Akaka (D-Hawaii) 2,500 John D. Dingell (D-Mich) 1,000
Chuck Hagel (R-Neb) .........c.c....... 2,000 Gordon Smith (R-Ore) ........ 2,500 Cal Dooley (D-Calif) ......... 4,500
Tom Harkin (D-lowa) ...... . 1,000 Arlen Specter (R-Pa) ........cccceeneee. 2,500 Jennifer Dunn (R-Wash) ............... 2,000
Tim Hutchinson (R-Ark) ..... 4,000 Tim Hutchinson (R-ArK) ................ 2,000 Chet Edwards (D-Texas) .............. 1,000
James M. Inhofe (R-OkKla) .... 1,000 Barbara Boxer (D-Calif) ... . 2,000 Robert L. Ehrlich Jr (R-Md) .......... 1,000
Daniel K. Inouye (D-Hawaii) . 500 Evan Bayh (D-Ind) ........... 2,000 Jo Ann Emerson (R-MO) .............. 500
Tim Johnson (D-SD) ............. . 2,000 Chuck Hagel (R-Neb) ..........ccc....... 2,000 Anna G. Eshoo (D-Calif) .............. 2,000
Mary L. Landrieu (D-La) ............... 3,500 Ted Stevens (R-Alaska) ............... 2,000 Bob Etheridge (D-NC) ......cccccceenne 1,000
Patrick J. Leahy (D-Vt) ................ 250 Richard J. Durbin (D-IIl) ...... 2,000 Sam Farr (D-Calif) ..cccococevvevennann. 1,000
Carl Levin (D-Mich) ....c.ccoovininee 3,000 Pete V. Domenici (R-NM) 2,000 Mike Ferguson (R-NJ) .................. 500
Blanche Lambert Lincoln (D-Ark) 1,000 John D. Rockefeller IV (D-WVa) .. 2,000 Mark Foley (R-FIB) ....ccceceveveveene. 1,000
Mitch McConnell (R-Ky) ............... 9,750  Jeff Sessions (R-Al@) .........cccevee.. 2,000 J. Randy Forbes (R-Va) ............... 1,000
Patty Murray (D-Wash) ( ... 3,000) Charles E. Grassley (R-lowa) ...... 2,000 Harold E. Ford Jr (D-Tenn) .......... 52,000
Jack Reed (D-RI) .............. 1,000 Robert F . Bennett (R-Utah) ......... 2,000 Vito J. Fossella (R-NY) .....coounee. 1,000
Pat Roberts (R-Kan) ..................... 1,000  Jim Bunning (R-KY) ..ccccoveverirnne. 1,500 Martin Frost (D-Texas) ................ 1,000
John D. Rockefeller IV (D-WVa) .. 1,000 George V. Voinovich (R-Ohio) ..... 1,500 Elton Gallegly (R-Calif) ................. 1,000
Jeff Sessions (R-Ala) ................... 3,000 Robert C, Byrd (D-WVa) .............. 1,500 George W. Gekas (R-Pa) ............. 500
Gordon Smith (R-Ore) ... 4,000 Blanche Lambert Lincoln (D-Ark) 1,500 Richard A. Gephardt (D-Mo) ........ 5,000
Robert C. Smith (R-NH) .............. 1,000 Thomas R. Carper (D-Del) ........... 1,500 Jim Gibbons (R-NevV) .................... 500
Deborah  Ann  Stabenow (D- John Kerry (D-Mass) ......c.c.cceo.e.e. 1,250 Benjamin A. Gilman (R-NY) ......... 1,000
MIC??) o 1,000 Carl Levin (D-Mich) ......ccccoevvenn. 1,250 Robert W. Goodlatte (R-Va) ......... 1,000
Ted Stevens (R-Alaska) 6,000 Bill Nelson (D-Fla) .............. 1,000 Bart Gordon (D-Tenn) ...... 1,000
N Christopher S. Bond (R-Mo) 1,000 Lindsey Graham (R-SC) 4,500
Based on FEC data downloaded 9/1/01. Fred Thompson (R-Tenn) ............. 1.000 Sam Graves (R-MO) .....ccccceeveenen. 2,000
John B. Breaux (D-La) ................. 1,000 Mark Green (R-WiS) ....cccccvveeunenn. 1,500
CONTRIBUTIONS TO THE SENATE, Bob Graham (D-Fla) ........... 1,000 Jane Harman (D-Calif) ................. 500
1995-00. Strom Thurmond (R-SC) ... 1,000 Melissa A. Hart (R-Pa) ................. 1,500
Larry E, Craig (R-ldaho) ..... 1,000 Dennis Hastert (R-Ill) ..........ccc....... 1,000
Name Total Paul S. Sarbanes (D-Md) ... 1,000 David L. Hobson (R-Ohio) ............ 1,000
Don Nickles (R-OKla) .......... 1,000 Rush D. Holt (D-NJ) .....cccoeevvennen. 1,500
Patty Murray (D-Wash) $48,236. Peter G. Fitzgerald (R-Ill) ... 1,000 Mike Honda (D-Calif) .......ccceeeneeee. 1,000
John McCain (R-Ariz) ...ccccceveeeenen. 47,449 Robert G. Torricelli (D-N)) ............ 1,000 Arno Houghton (R-NY) ......cccceee.. 2,000
Maria Cantwell (D-Wash) .. . 25,350 Frank H. Murkowski (R-Alaska) ... 1,000 Steny H. Hoyer (D-Md) ................. 1,000
Conrad Burns (R-Mont) ................ 20,250 Tim Johnson (D-SD) ......cccceevvvvnnne 1,000 Kenny Hulshof (R-MO) .................. 1,000
Edward M. Kennedy (D-Mass) ..... 15,000 Wayne Allard (R-Colo) .... 1,000 Jay Inslee (D-Wash) .........ccccueeneee. 28,500
Bill Frist (R-Tenn) .......cccccoeevevienne 12,500 Judd Gregg (R-NH) ......... 1,000 John H. Isakson (R-Ga) ............... 500
Dianne Feinstein (D-Calif) ............ 12,000 Craig Thomas (R-Wy0) ................ 1,000 Sheila Jackson Lee (D-Texas) ..... 1,000
Jon L. Kyl (R-Arz) .cccooeiiiiiiienn. 2,000 Ben Nighthorse Campbell (R- William J. Jefferson (D-La) ........... 1,000
Jeff Bingaman (D-NM) . 12,000 COI0) oo 1,000 Nancy L. Johnson (R-Conn) . 2,000
Rick Santorum (R-Pa) 11,000 N Sam Johnson (R-Texas) 1,000
Joseph I. Lieberman (D-Corm] ... 10,500 Based on FEC data downloaded 9/1/01. Ric Keller (R-FIa) ........cccccovevvernene. 1,000
John Ensign (R-Nev) .......cccoceenee. 10,000 Mark Kennedy (R-Minn) ............... 500
Mike OeWine (R-Ohio) ... 10,000 CONTRIBUTIONS TO THE HOUSE, 2001* patrick J. Kennedy (D-RI) 1,000
Max Baucus (O-Mont) .......... 10,000 Jim Kolbe (R-Ariz) ............ 1,500
Olympia J. Snowe (R-Maine) ....... 10,000 Name Total* Rick Larsen (D-Wash) ...... 15,500
Deborah Ann Stabenow (D-Mich) 8,250 John B. Larson (D-Conn) . 500
Patrick J. Leahy (D-Vt) ......cccocu.... 7,150 Dick Armey (R-Texas) .......c.ccoco... $2.500 Sander M. Levin (D-Mich) 3,000
Ron Wyden (D-Ore) .......... . 6,000 Spencer Bachus (R-Ala) . 1,000 berry Lewis (R-Calif) ......... 1,000
Ernest F. Hollings (D-SC) .. 6,000 Joe L. Barton (R-Texas) 1,500 Zoe Lofgren (D-Calif) ....ccovrevennnne 1,000
Trent Lott (R-Miss) ...... 6,000 Xavier Becerra (D-Calif) 500 William P. “Bill” Luther (D-Minn) .. 500
George Allen (R-Va) ... 5,500 Ken Bentsen (D-Texas) ................ 1,000 Robert T. Matsui (D-Calif) 2,000
Kent Conrad (D-ND) ... 5,500 Howard L. Berman (D-Calif) 1,000 Jim McDermott (D-Wash) . 2,000
Max Cleland (D-Ga) ... 5,250 Michael Bilirakis (R-FIB) ..... 1,000 Scott Mc??nnis (R-Colo) ...... 1,000
Mary L. Landrieu (D-La) .... . 5,000 Henry Bonilla (R-Texas) ............... 1,000 Gregory W. Meeks (D-NY) ........... 1,000
Ben Nelson (D-Neb) ........cccceeenne 5,000 Mary Bono (R-Calif) .......cccueeeneen. 1,000 George Miller (D-Calif) 1,000
Hillary Rodham Clinton (D-NY) .... 5,000 Rick Boucher (D-Va) ....... 1,500 Dennis Moore (D-Kan) 1,000
Charles E. Schumer (D-NY) ......... 5,000 Kevin Brady (R-Texas) .... 500 James P. Moran (D-Va) 1,000
Tom Daschle (D-SD) .......ccceeueneee. 5,000 Sherrod Brown (D-Ohio) .. 500 Sue Myrick (R-NC) ....coceevvvvverennee. 1,000
Robert C. Smith (R-NH) ............... 4,500 Ed Bryant (R-Tenn) ......... 1,000 George Nethercutt (R-Wash) ....... 2,000
Christopher J. Dodd (D-Conn) ..... 4,000 Richard M. Burr (R-NC) ... 1.500 Bob Ney (R-Ohi0) ....cccovvvevevreeinne 2.000
Kay Bailey Hutchison (R-Texas) .. 4,000 Steve Buyer (R-Ind) ......... 2,500 Jim Nussle (R-lowa) 1,000
Phil Gramm (R-Texas) .......ccccoue. 3,800 Lois Capps (D-Calif) ........ 1,000 Douglas A. Ose (R-Calif) .............. 1,000
Jack Reed (D-R?7?) ..cccovvevvreeienns 3,500 Steve Chabot (R-Ohio) .... 1,500 C. L. “Butch” Otter (R-ldaho) ....... 1,000
Michael D. Crapo (R-Idaho) . . 3,500 Barbara Cubin (R-Wyo0) ................ 2,000 Michael G. Oxley (R-Ohio) ........... 1,500
James M. Jeffords (R-Vt) ..... 3,250 Randy “Duke” Cunningham (R- Nancy Pelosi (D-Calif) .......ccceeuees 1,000
Sam Brownback (R-Kan) ... 3.000 Calif) oo 1,500 Charles W. “Chip” Pickering Jr .... 1,000
Zell Miller (D-GA) ......... 3,000 Jim Davis (D-FIB) ............... 500  (R-MiSS) .eooveviiviiiiniieiiesiceeeniees | e
Mitch McConnell (R-KY) ... . 3,000 Thomas M. Davis Il (R-Va) 500 Earl Pomeroy (D-NO) .... 1,000
Richard G. Lugar (R-Ind) .............. 3,000 Diana Degette (D-Col0) ................ 1,000 David E. Price (D-NC) 1,000
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Name Total* Name Total* Name Total*

Deborah Pryce (R-Ohio) ............... 1,000 Jim Kolbe (R-Arz) ....ccccoovrieenenen. $4,500 Thomas Gerard Tancredo (R-
Jim Ramstad (R-Minn) ................. 500 Henry J. Hyde (R-Ill) ........... $4,000 (0] 1o ) ISR PS $2,000
Denny Rehberg (R-Mont) .. 500 George W. Gekas (R-Pa) ... $4,000 William J. Jefferson (D-La) ........... $2,000
Harold Rogers (R-Ky) ........ 1,000 Tim Roamer (D-Ind) ......cccecueeneeen. $4,000 Sheila Jackson Lee (D-Texas) ..... $2,000
Mike Rogers (R-Mich) 500 Charies W, “Chip” Pickering Jr Eddie Bernice Johnson (D-Texas) $2,000
Ed Royce (R-Calif) ..... 300 (R-MISS) .vveiviieiiieiiecie e $4,000 Felix J. Grucci Jr (R-NY) .............. $2,000
Paul D. Ryan (R-Wis) . 3,000 Heather A. Wilson (R-NM) . $4,000 Mark Kennedy (R-Minn) ............... $2,000
Max Sandlin (D-Texas) ... 500 Bob Etheridge (D-NC) ........ $4,000 Charles W. Stenholm (D-Texas) .. $2,000
Tom Sawyer (D-Ohi0) ........c....c.... 2,000 James E. Clyburn (D-SC) ............. $4,000 Steny H. Hoyer (D-Md) ................. $2,000
F. James Sensenbrenner Jr (R- Howard Coble (R-NC) .................. $4,000 Darlene Hooley (D-Ore) ............... $2,000
WIS) v 1,000 David Vitter (R-La) ......cccccveveveneee. $4,000 Chet Edwards (D-Texas) ............. $2,000
John Shadegg (R-Ariz) ... 1,000 Christopher R. Cannon (R-Utah) .. $3,500 Jane Harman (D-Calif) ................ $2,000
John M. Shimkus (R-Ill) .. 1,000 Lois Capps (D-Calif) .....ccceovvrreeee. $3,500 Jeff Flake (R-AMZ) ..ccoovevevereinnn. $2,000
Adam Smith (D-Wash) ................. 10,500 Harold E. Ford Jr (D-Tenn) ... $3,500 Robin Hayes (R-NC) .......ccc......... $2,000
Lamar Smith (R-Texas) ................ 1,000 Paul D. Ryan (R-Wis) ......... $3,500 Mark Foley (R-FIa) ......cccccccounnee. $2,000
Cliff Stearns (R-Fla) ...................... 1,000 Adam Putnam (R-Fla) ..... $3,500 Bobby L. Rush (D-lll) ..........cc........ $2,000
Charles W. Stenholm (D-Texas) .. 1,000 Ed Schrock (R-VB) ............. $3,500 Henry A. Waxman (D-Calif) .. $2,000
John E. Sununu (R-NH) ............. 3,500  Jim McDermott (D-Wash) ... $3,500 Tammy Baldwin (D-Wis) ............... $2,000
John Tanner (D-Tenn) ....... . 500 Nancy L. Johnson (R-Corm) .. $3,500 Joe L. Barton (R-Texas) ............... $2,000
Ellen O. Tauscher (D-Calif) .. 2,000  Anne Northup (R-Ky) ....ovece... $3,500 Dennis Moore (D-Kan) ................ $2,000
W. J. “Billy” Tauzin (R-La) ... 2,500  Jim McCrery (R-La) ...... $3,000 Gary G. Miller (R-Calif) ................. $2,000
Todd Tiahrt (R-Kan) .......... 500 Rick Boucher (D-Va) .........ccco....... $3,000 Dan Miller (R-FIa) ........ccccovevirnnes $2,000
Edolphus Towns (D-NY) ... 2,000 Martin T. Meehan (D-Mass) ......... $3,000 Richard W. POmbo (R-Calif) ......... $2,000
Fred Upton (R-Mich) ....... 2,000 Howard L. Berman (D-Calif) ......... $3,000 Earl Pomeroy (D-ND) ....... $2,000
Greg Walden (R-Ore) . 1,500 Ken Bentsen (D-Texas) $3,000 Michael Bilirakis (R-Fla) ... $2,000
J. C. Watts Jr (R-OKla) ...... . 1,000  william P. “Bill” Luther (D-Minn) .. $3,000 David E. Bonior (D-Mich) ............. $2,000
Henry A. Waxman (D-Calif) .......... 1,000 spencer Bachus (R-Ala) ............... $3,000 Adam Schiff (D-Calif) .................... $2,000
Anthony Weiner (D-NY) ............. 500 Mary Bono (R-Calif) ......... $3,000 Patrick J. Kennedy (D-RI) ............ $2,000
Jerry Weller (R-1ll) ............ . 1,000 Richard M. Burr (R-NC) $3,000 J. C. Watts Jr (R-OKla) ................. $2,000
Edward Whitfield (R-Ky) ... 1,000 steve Buyer (R-ind) $3,000. RoN Lewis (R-KY) ...oooovevvverceeinnns $2,000
Heather A. Wilson (R-NM) ........... 1,000 chris John (D-La) ............ $3,000 H. James Saxton (R-NJ) .............. $2,000
Frank R. Wolf (R-Va) ..........cccoeee. 1,000 Ralph M. Hall (D-Texas) .. $3,000 Bob Clement (D-Tenn) ................ $2,000
Don Young (R-Alaska) ................. 1,000 Mark Green (R-Wis) ........ $3,000 Sander M. Levin (D-Mich) ............ $2,000
. Bud Cramer (D-Ala) ...... $3,000 Fred Upton (R-Mich) .......cccoevenenne $2,000
Based on FEC data downloaded 9/1/01. ppii"\t " crane (R-II) ... | $3000 Steve Largent (R-OKIa) ... $2.000
Jim Gibbons (R-NeV) .......ccccccu..e. $3,000 Jim Langevin (D-R??) ....ccccoovernenne $2,000
CONTRIBUTIONS TO THE HOUSE, Randy “Duke” Cunningham (R- Christopher Cox (R-Calif) ............. $2,000
1999-00* Calif) cooveeeeeeeeeeeeeeeee e $3.000 Don Young (R-Alaska) ................. $2,000
Diana Degette (D-Colo) ... $3,000 Douglas A. Ose (R-Calif) .............. $2,000
Name Total* Elton Gallegly (R-Calif) .... $3,000 Richard E. Neal (D-Mass) ............ $2,000
Vito J. Fossella (R-NY) .... $3,000 Donald L. Sherwood (R-Pa) . $1,500
Jay Inslee (D-Wash) ........cccccuee... $131,600 Ron Kind (D-Wis) ............ $3,000 Pete Sessions (R-Texas) $1,500
Brian Baird (D-Wash) .................. $39,900 John Shadegg (R-Ariz) ................. $3,000 Greg Ganske (R-lowa) ................. $1,500
Rick Larsen (D-Wash) .......cc.cc..... $35,600 Edward Whitfield (R-Ky) ............... $3,000 Robert L. Ehrlich Jr (R-Md) .......... $1,500
Adam Smith (D-Wash) ... . $31,750 Edolphus Towns (D-NY) ..... $3,000 Vernon J. Ehlers (R-Mich) ............ $1,500
Jennifer Dunn (R-Wash) . $15,450 Bennie Thompson (D-Miss) $3.000 John E. Sununu (R-NH) ............... $1,500
Cal Dooley (D-Calif) ............. $12,500 Bill Thomas (R-Calif) ........ccccceveee $3,000 Jo Ann Davis (R-Va) ........cceceeeee $1,500
Robert W. Goodlatte (R-Va) .... $11,750 W. J. “Billy” Tauzin (R-La) ........... $3,000 Barney Frank (D-Mass) ................ $1.500
George Nethercutt (R-Wash) ....... $10,000 John Tanner (D-Tenn) ........ $3,000 Ander Crenshaw (R-Fla) .............. $1,500
Richard “Doc” Hastings (R-Wash) $9,500 E. Clay Shaw Jr (R-Fla) $3,000 C. L. “Butch” Otter (R-ldaho) ....... $1,500
Norm Dicks (D-Wash) .................. $7,500 Lindsey Graham (R-SC) $2,750 Greg Walden (R-Ore) ................... $1,500

Ellen O. Tauscher (D-Calif) .. $7,500 F. James Sensenbrenner Jr (R- Henry Brown (R-SC) 51,500.

Anna G. Eshoo (D-Calif) ...... $7,000 WIS) it $2,749 Michael G. Oxley (R-Ohio) ........... $1,S00
Roy Blunt (R-Mo) ............... $7,000 Xavier Becerra (D-Calif) .. $2.500 Charles Bass (R-NH) .........ccccouee. $1,500
Charles B. Rangel (D-NY) . $7,000 Harold Rogers (R-Ky) ...... $2,500 Charlie Norwood (R-Ga) ............... $1,500
Barbara Cubin (R-Wyo) ..... $6,500 Melvin Watt (D-NC) ...... $2.500 Rush D. Holt (D-NJ) .....ccccvvvenene $1,500
Robert T. Matsui (D-Calif) . $6,500 Jim Davis (D-Fla) ....... $2,500 Jim Ryun (R-Kan) .......ccccccvvernene 51.500
James P. Moran (D-Va) .... $6,500 Cliff Stearns (R-Fla) ... $2,500 Amo Houghton (R-NY) ......cceevene $1.500
Steve Chabot (R-Ohio) ...... . $6,000 Darrell Issa (R-Calif) ..... $2,500 Scott Mc??nnis (R-CoI0) .............. $500
Martin Frost (D-Texas) ......cc.cco.... $6,000 Mike Honda (D-Calif) .......cceevrneenne $2,500 J. D. Hayworth (R-Ariz) .....cccccc... $1.500
Dick Armey (R-Texas) .......ccceeuees $5,000 Kenny Hulshof (R-MO) ................. $2,500 Loretta Sanchez (D-Calif) ............. 51,500
John T. Doolittle (R-Calif) .. $5,000 Tom Sawyer (D-Oh(o) $2,500 iron Paul (R-Texas) .......... 51,250
Tom DelLay (R-Texas) .......... . $5,000 Porter J. Goss (R-Fla) $2,500 Saxby Chambliss (R-Ga) 51,000
Richard A. Gephardt (D-Mo) ........ $5,000 Sam Farr (D-Calif) ...cccovevvveeniennnne. $2,500 Edward J. Markey (D-Mass) ......... $1.000
Bart Gordon (D-Tenn) ........c......... $5,000 Melissa A. Hart (R-Pa) ................. $2,500 Dan Burton (R-Ind) .......cccceveenne $1,000
John Conyers Jr (D-Mich) .... $5,000 Constance A, Morella (R-Md) ....... $2,500 Jim Ramstad (R-Minn) .. $1.000
Carolyn McCarthy (D-NY) .... $5,000 Dennis Hastert (R-ll) .............. $2,500 Ken Lucas (D-Ky) .......... $1,000
Zoe Lofgren (D-Calif) ......... $5,000 C. W. Bill Young (R-Fla) .. $2,500 Eric Cantor (R-Va) ......... $1.000
Ed Bryant (R-Term) .............. $5,000 Gene Green (D-Texas) .... $2,000 Maxine Waters (D-Calif) ... $1,000
Thomas M. Davis Ill (R-Va) .. . $4,500 Ric Keller (R-Fla) ............. $2,000 Deborah Pryce (R-Ohio) ... $1,000
John D. Dingell (D-Mich) .............. $4,500 Robert Adernolt (R-Ala) ................ $2,000 John Lewis (D-Ga) .......cccceerveenen. $1,000




Federal Register/Vol. 67, No. 86/Friday, May 3, 2002/ Notices

29325

CONTRIBUTIONS TO THE HOUSE,

1999-00*—Continued

Name Total*
Todd AKIn (R-MO) ....oeovevrrerrnann 51,000
William “Lacy” Clay (D-Mo) ......... $1,000
Jerry Lewis (R-Calif) ............. 51,000
lledna Ros-Lehtinen (R-Fla) . . $1,000
Mark Udall (D-COl0) ........coooerrernn.. $1.000
Jim Turner (D-Texas) .......cccceeee.. $1.000
Brad Carson (D-Okla) ..... $1,000
Roger Wicker (R-Miss) ......... $1,000
Thomas M. Barrett (D-Wis) .. $1,000
John P. Murtha (D-Pa) ... $1,000
Albert R. Wynn (D-Md) ... $1,000
Mike Pence (R-Ind) .... $1,000
Frank R. Wolf (R-Va) .. $1,000
Jack Quinn (R-NY) ..... $1,000
David E. Price (D-NC) .......... $1,000
Leonard L. Boswell (D-lowa) $1,000
Henry Bonilla (R-Texas) ....... $1,000
Karen McCarthy (D-MO) ............... $1,000
Mike Ross (D-Ark) .....cccccvevveninenns $1,000
Sue Myrick (R-NC) .. $1,000
Bob Ney (R-Ohio) .............. $1,000
James A. Barcia (D-Mich) ............ $1,000
Marion Berry (D-Ark) .....cccceveiennene $1,000
Bill Jenkins (R-Term) ...... $1,000
Lamar Smith (R-Texas) $1,000
Vic Snyder (D-Ark) ............ $1,000
Jo Ann Emerson (R-Mo) ... $1,000
Baron P. Hill (D-Ind) .......... $1,000
David L. Hobson (R-Ohio) .... $1,000
John M. Spratt Jr (D-SC) ..... $1.000
Gary A. Condit (D-Calif) ... $1.000
Jack Kingston (R-Ga) ..... $1.000
Mike Ferguson (R-NJ) ....... 51.000
Lincoin Diaz-Balart (R-Fla) . $1.000
Lane Evans (D-1ll) ...cccoovevevveniennnne $1,000
John M. Shimkus (R-Ill) .......c........ $1,000
Bart Stupak (D-Mich) 51,000
Nancy Pelosi (D-Calif) $1,000
John Thune (R-SD) .....ccccvvveennen. 51.000
Frank Pallone Jr (D-NJ) ............... $1,000
:Charlie Gonzalez (D-Texas) 51,000
Marge Roukema (R-NJ) ....... 51,000
Peter Deutsch (D-Fla) ....... 51,000
John Culberson (R-Texas) ........... $1,000
Lucille Roybal-Allard (D-Calif) $1,000
David R. Obey (D-WiS) ......c.cocu... $1,000
Brian D. Kerns (R-Ind) ....... $1.000
Sam Johnson (R-Texas) ... $1.000
Jim Nussle (R-lowa) .......... $1.000
Nathan Deal (R-GB) ... $1,000
John L. Mica (R-FIB) ......... $500
Paul E. Gillmor (R-Ohio) .............. $500”
Lynn Woolsey (D-Calif) ......c.ccce... $500
Max Sandlin (D-Texas) ... $500
Wally Herger (R-Calif) .......... $500
Sanford D. Bishop Jr (D-Ga) ........ $500
Robert Wexler (D-FIB) ......ccccvevue. $500
Anthony Weiner (D-NY) ..... $500
John H. Isakson (R-Ga) .... 5500
Dave Camp (R-Mich) ............ 5500
Benjamin L. Cardin (D-Md) .. $500
Eva Clayton (D-NC) .............. $500
Joseph Crowley (D-NY) .. $500
Brad Sherman (D-Calif) .. $500
Peter T. King (R-NY) ......... 5500
Lloyd Doggett (D-Texas) ... . 500
David WU (D-Ore) ....o..ovveevrreenen. 5250

*Based on FEC data downloaded 9/1/01.

Results: Presidential Donors Search

75 records found in .0g seconds.

SEARCH

CRITERIA:

O Sort by Name

Donor name: (all contributors)

Donor zip code: (any zip) (,—) Sort by Date
Donor employer/occupation: Microsoft
Election cycle(s): 2000 Sort by Amount

J Change Sort Order

Start another search

Records I—49:

Contributor Occupation Date Amount

Recipient Bush, George

EISLER, CRAIG, REDMOND, WA 98053,
MICROSOFT, 7/14/1999 $2,000 W

MATHEWS, MICHELLE ], MICROSOFT
CORP 7/22/1999 $2,000 Bush, George,
BELLEVUE, WA 98004

PETERS, G CHRISTOPHER, MICROSOFT
CORPORATION, 7/14/1999, $2,000
Bush, George W MEDINA, WA 98039

FERNANDEZ, ROLAND L MR,
WOODINVILLE, WA, 98072,
MICROSOFT CORPORATION/
ENGINEER, 2/29/2000, 52,000 Bush,
George W.

BRESEMANN, JOHN K MR, MICROSOFT/
SOFTWARE ENGINEER, 10/12/2000,
$2,000 Bush, George W, REDMOND, WA
98053

NIELSEN, TOD MR, MICROSOFT/VICE
PRESIDENT, 12/27/1999, $2,000 George
W. Bush, REDMOND, WA 98053

SIMONYI, CHARLES DR, MICROSOFT, 8/
17/1999, $1,000 Bush, George W.
BELLEVUE, WA 98009

SHAW, GREGORY M, MICROSOFT, 7/14/
1999 51,000 Bush, George W.
BELLEVUE, WA 98004, I

SAMPLE, WILLIAM J, MICROSOFT, 7/14/
1999, $1,000 Bush, George, REDMOND,
WA 98053

MICROSOFT DAVID, MICROSOFT, 7/14/
1999 $1,000 Bushs’ George, SEATTLE,
WA 98112

KOSS, MICHAEL C, MICROSOFT, 7/14/
1999, $1,000 W, BOTHELL, WA 98052

EMANUELS, BRIAN D, Bush, George,
MERCER ISLAND, WA 98040,
MICROSOFT, 8/17/1999, $1,000

BRUNTON, DEBORAH, MICROSOFT, 7/21/
1999, 51,000 Bush, George, KIRKLAND,
WA 98033

HURLBUT, CLARK K, MICROSOFT, 6/24/
1999, 51,000 Bush, George, RENO, NV
89511

FLAAT, CHRISTOPHER, MICROSOFT, 3/31/
1999, 51,000 W-s George, BELLEVUE.
WA 98007

SPENCER, WILLIAM A, MICROSOFT/
MARKETING MANAGER, 11/8/1999
$1,000 Bush, George REDMOND, WA
98052

MR BRYAN WILLMAN, MICROSOFT/
PROGRAMMER, 3/7/2000 $1,000 W,
KIRKLAND, WA 98034

MR WOODRUFF, BRYAN A, MICROSOFT/
SOFTWARE DESIGN ENGINEER, 2/29/
2000, $1,000 Bush, George W,
REDMOND, WA 98053

WORLEY, TERENCE MR, PLEASANTON, CA
94566, MICROSOFT/SOFTWARE,
ENGINEER, 5/17/2000, $1,000 Bush,
George W

BARON WERNER MR, MICROSOFT, Bush,
George, REDMOND, WA 98052,
CORPORATION/MARKETING, 2/28/

2000, $800

MASTERS, JERRY R, Bush, George,
WOODINVILLE, WA, MICROSOFT, 8/4/
1999, $500, W, I, 98072

Bush, George,

JORGENSEN, ERIK M, MICROSOFT, 7/16/
1999, $500 W; SEATTLE, WA 98101,
Bush George

HERBOLD, ROBERT], MICROSOFT CORP, 7/
14/1999, $500 W; BELLEVUE, WA 98015

WOODINVILLE, WA, MICROSOFT CORP, 7/
27/1999, $500 Bush George, 98072

BERENSON, HAROLD & BUSH GEORGE, MR
MICROSOFT CORP./ENGINEER, 1/20/
2000, $500 W, WOODINVILLE, WA,
98072, 1

HERBOLD, ROBERT J, MICROSOFT CORP./
EXECUTIVE VP & I Bush, George MR
CO0o, 1/12/2000, $500, I, w

BELLEVUE, WA 98015, SHAUGHNESSY,
Bush, George MICROSOFT CORP./
PRODUCT & 7/14/2000, $500 W

WILLIAM T MR, BUSINESS, REDMOND,
WA 98052, Bush, George,
SHAUGHNESSY, MICROSOFT CORP./
PRODUCT & 2/29/2000, $500 W

WILLIAM T, MR BUSINESS, REDMOND,
WA 98052

KESTER, CHARLES G, MR MICROSOFT
CORP./TEAM MANAGER, 3/8/2000,
$500 Bush, George, LAKE FOREST
PARK, W, WA 98155

MCEACHRON, BRIAN L MICROSOFT
CORPORATION, 7/14/1999, $500 ! Bush,
George, REDWOOD, WA 98052, W

Nest set of records 2000 cycle data

downloaded from FEC on November 1, 2001.

Date of request: January 2, 2002

WORLEY, TERENCE, PLEASANTON, CA,
MICROSOFT, 6/30/1999, $1,000 Bush,
George W, 94566, Bush, George

SPIX, GEORGE A, MICROSOFT CORP, 7/14/
1999, $1,000 W, REDMOND, WA 98052

SANDERSON, JEFFREY, P, MICROSOFT
CORP, 8/12/1999, $1,000, Bush, George
W, BELLEVUE. WA 98004

PIMENTEL, ALBERT, Bush, George, MONTE
SERENO, CA, MICROSOFT CORP, 7/8/
1999, $1,000, W, 95030

MURPHY, R BARRY, MICROSOFT CORP, 7/
13/1999, $1,000 Bush, George,
REDMOND, WA 98052 W

HARTNECK, RALF, MICROSOFT CORP, 8/
11/1999, $1,000 Bush, George,
SEATTLE, WA 98144 W

FIRMAN, THOMAS R, MICROSOFT CORP,
7/14/1999, $1,000 Bush, George,
BELLEVUE, WA 98005, W

ASHMUN, D STUART, MICROSOFT CORP
8/10/1999, $1,000 W, SEATTLE, WA
98177

BERENSON, HAROLD, Bush, George, MR
MICROSOFT CORP./ENGINEER, 6/15/
2000, $1,000 W, WOODINVILLE, WA
98072

HARTENECK, RALF MR, MICROSOFT
CORP./VICE PRESIDENT, 5/11/2000,
$1,000 Bush, George, SEATTLE, WA
98144 W

BOYLE, MICHAEL P, MICROSOFT
CORPORATION, 7/21/1999, $1,000
Bush, George, BELLEVUE, WA 98005, W

DERMODY, CHARLES W, MR MICROSOFT
CORPORATION/ENGINEER, 6/26/2000,
I, $1.000 Bush, George, w, REDMOND,
WA 98052
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PIMENTEL, ALBERT, MR MICROSOFT,
MONTE SERENO, CA, 7/31/2000, $1,000
Bush, George, CORPORATION/
EXECUTIVE, W, 195030

SHERWOOD, DAVID E, Bush, George,
WOODINVILLE, WA, MICROSOFT/
ATTORNEY, 6/8/2000, $1,000 W, !
98072

BLANKENBURG, ERIC P, Bush, George, MR
MICROSOFT/CONSULTANT, 2/24/
2000, $1,000, W, ! CARNATION, WA
98014

HERBOLD, ROBERT J, MR MICROSOFT/
COO0, 11/22/1999 $1,000, Bush. George
W, BELLEVUE, WA 98005

MASTERS, JERRY R MR, Bush, George,
WOODINVILLE, WA, MICROSOFT/
FINANCE, 7/31/2000, $1,000,

W, 98072

SANDERSON. JEFFREY, Bush, George, P,
MR, MICROSOFT/MARKETING, 5/17/
2000, $1,000, W, ‘BELLEVUE, WA,
98004,

MATHEWS, MICHELLE, Bush, George,
IMRS, MICROSOFT/MARKETING, 5/17/
2000, $1,000, W, BELLEVUE, WA, 98004

DOUGLAS, DEDO, MR’ MICROSOFT/
MARKETING, MANAGER, 3/30/2000,
$1,000, Bush, George, REDMOND, WA,
98053, W,

SEARCH, CRITERIA:

Donor name: (all contributors)

Donor zip, code: (any zip)

Donor employer/occupation: Microsoft
Election cycle(s): 2000

BRIAN, MCEACHRON, I Bush, MICROSOFT,
CORPORATION, 4/14/1999, $500,
George, W, JJREDWOOD’, WA 198052,

PEASE, MATTHEW, Bush, M MICROSOFT
ING, 9/30/1999, $500, George, W,
WALNUT, CREEK, CA 94595

KELLY, JOHN, MR, Bush, KIRKLAND, WA,
MICROSOFT/ATTORNEY, 2/29/2000,
$500, 98033, George, W

NIELSEN, TOD, MR, Bush, REDMOND, WA,
MICROSOFT/DEVELOPING/
MARKETING, 12/23/1999, 5500, George,
W .98_530,

RAVANI, ANTHONY, Bush, MR
MICROSOFT/EXECUTIVE, 2/29/2000,
$500, George, W

NIXON, TOBY, L, MR, KIRKLAND, WA,
MICROSOFT/MANAGER, 2/29/2000,
S500, Bush, George, W, 98034

YANG, LIANMR, WOODINVILLE, WA,
MICROSOFT/SOFTWARE, DESIGN
ENGINEER, 112412000, $500, Bush,
George, W, 98072

JAKSTADT, ERIC, MR, Bush,
WOODINVILLE, WA, MICROSOFT/
SOFTWARE DEVELOPER, 3/7/2000,
$500, George, W, 98072 ..... LT

JAKSTADT, ERIC J, MR MICROSOFT/
SOFTWARE DEVELOPER, I, 1/31/2000,
$500, Bush, WOODINVILLE, WA, George
W, 98072

GREGG, DIANNE L, ‘Bush, SUDBURY, MA,
MICROSOFT INC, 9/14/1999, $400,
George, W, 01776

HOKE, STEVE J, :Bush, tKIRKLAND, WA,
MICROSOFT, 6/30/1999, $300, George
W, 98034 1

IHARRISON, Bush, ARTHUR, B, MR
MICROSOFT/SOFTWARE ENGINEER, t,
2/29/2000, $300 I, George W,
CHARLOTTE, NC 28277, MICROSOFT

CORP/ENGINEER, Bush

LINDELL, STEVE MR, 10/11/2000, $250,
BELLEVUE, WA, George W j98008

WARD, I MR JAMES I, CHARLOTTE, NC,
MICROSOFT CORPORATION/
TECHNICAL MAN, 3/8/2000, $250 Bush,
28270, George W

REMALA, RAO V, Bush, WOODINVILLE,
WA, MICROSOFT ING, 9/30/1999, $250
198072, George W

WURDEN, $250 Bush, FREDERICK L MR,
MICROSOFT/MANAGER, 2/29/2000,
REDMOND, WA, jGeorge W, J98053, I

NIXON, TOBY L MR, KIRKLAND, WA,
MICROSOFT/MANAGER, 4/13/2000,
$200 J Bush, 98034, ] George W

MASTERS, JERRY R, MR MICROSOFT/
FINANCE, 9/18/2000, —$500 Bush,
WOODINVILLE, WA :George W, 198072

EISLER, CRAIG,

Bush, REDMOND, WA, MICROSOFT, 8/4/
1999, —$1,000, 98053, George W

MATHEWS, MICHELLE ], MICROSOFT
CORP, 8/12/1999, —$1,000, Bush,
BELLEVUE, WA, George W, 98004

BERENSON, HAROLD MR Bush,
MICROSOFT CORP., 8/1/2000, —$1,000,
WOODINVILLE, WA, George W, 98072

PETERS, G CHRISTOPHER Bush,
MICROSOFT CORPORATION, 8/18/
1999, —$1,000 MEDINA, WA, George W,
98039

FERNANDEZ, ROLANDLMR, Bush,
MICROSOFT CORPORATION/
ENGINEER, 4/21/2000, — $1,000,
WOODINVILLE, WA,George W, 98072

BRESEMANN, JOHN, ] Bush, REDMOND,
MR WA MICROSOFT/SOFTWARE
ENGINEER, 11/6/2000, — $1,000, George
W 98053

NIELSEN, TOD MR J, REDMOND, WA,
MICROSOFT/VICEPRESIDENT, :2/2/
2000, —$1,000, Bush, t George W, 98053

2000 cycle data downloaded from FEC on

November 1, 2001. Date of request: January

2,2002

Opensecrets.org—PAC Contributions to John

Ashcroft (R)

THE CENTER FOR RESPONSIVE POLITICS
2000 CYCLE I 2002 CYCLE

John Ashcroft (R) 1999-2000 PAC
Contributions: $2,025,323

Based on data released by the FEC on
Thursday, November 01, 2001.
Agribusiness $154,937
Communic/Electronics $204,899
I
Printing & Publishing $27,000
1-V/Movies/Music $47,499
Telephone Utilities $60,450
Telecom Services & Equipment $26,450
Electronics Mfg & Services $6,000
Computer Equipment & Services $37,500
3 Corn Corp $1,000
Amazon.com $1,000
AmericaOnline $5,000
Cable & Wireless USA $1,000
Ceridian Corp $2,00C
Compaq Computer $1,000
Computer Sciences Corp $2,00,(2
EDS Corp $1,00c
Gateway Inc $4,50C
Intel Corp $3,00C
Microsoft Corp $9,00C
3/2/1999 $1,00C
6/16/1999 $1,00C

6/28/1999 $1,0,0C

9/29/1999 $1,000

12/9/1999 $1,00*

2/9/2000 $1,006

5/12/2000 $1,000

6/20/2000 $1,00C

9/712000 $1,00C

Oracle Corp $1,000

Storage Technology Corp $1,000

Sun Microsystems $2,000

Technology Network

Federal PAC

Construction

Defense

Energy/NatResource

Finance/Insur/RealEst

Health

Lawyers 8, Lobbyists

Transportation

Misc Business

Labor

Ideology/Single-Issue

Other

Unknown

$2,00C

$3,00(;

$123,00C

$17,000

$210,550

$329,208

$140,00(;

$69,023

$209,05(;

$304,666

$9,000 $251,89C I $1,10C $1,00

Contributor, Occupation, Date, Amount,
Recipient

MICROSOFT

WASHINGTON, DC, 4/16/2001, $15,000,
DNC/Non-Federal Corporate 20036
612712000, $100,000, RNC/Repub National
State, REDMOND, WA 98052 Elections
Crate

3/31/2000, $55,000, NRSC/Non-Federal,
REDMOND, WA 98052

RNC/Repub National State 1/6/2000,
$35,000, Elections Crate, REDMOND,
WA 98052

16/30/2000, $5,000, Ashcroft Victory Cmte
Non-Federal REDMOND, WA 98052

WASHINGTON, DC 20036 7/29/1999,
$5,000, DNC/Non-Federal Corporate

RNC/Repub National State 1011712001,
$25,000, Elections Crate, REDMOND,
WA 98052

RNC/Repub National State, 10/13/2000,
$25,000, Elections Cmte, REDMOND,
WA 98052

RNC/Repub National State, 611612000,
$25,000, Elections Cmte, REDMOND,
WA 98052

RNC/Cmte to Preserve, 4/12/2000, $5,000,
Eisenhower Ctr, REDMOND, WA 98052

RNC/Repub National State, 5/5/1999,
$25,000, Elections Crate, REDMOND,
WA 98052

WASHINGTON, DC 20036, 12/31/1999
$45,000 NRSC/Non-Federal

12/31/1999, $32,500, DCCC/Non-Federal
Account 1, REDMOND, WA 98052

10/13/2000, $20,000, RNC/Repub National
State, REDMOND, WA 98052 Elections
Crate

WASHINGTON, DC 20036, 8/10/2000,
$15,000, DNC/Non-Federal Corporate

WASHINGTON, DC 20036, 813111999,
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$15,000, DNC/Non-Federal Corporate

REDMOND, WA 98052, 51611999, $15,000,
DNC/Non-Federal Corporate

613011999, $15,000, DNC/Non-Federal
Corporate, REDMOND, WA 98052

RNC/Repub National State, 12/17/1999,
$15,000, Elections Crate, REDMOND,
WA 98052

9/23/1999, $10,000, DCCC/Non-Federal
Account 1, REDMOND, WA 98052

1012011999, $10,000, DCCC/Non-Federal
Account 1, REDMOND, WA 98052

3110/1999, $10,000, DCCC/Non-Federal
Account 1, REDMOND, WA 98052

RNC/Repub National State, 31612001,
$5,000, Elections Cmte, REDMOND, WA
98052

RNC/Repub National State, 12/16/1999,
$10,000 Elections Crate, REDMOND, WA
98052

RNC/Repub National State, 7/29/1999,
$10,000, Elections Cmte, REDMOND,
WA 98052

RNC/Repub National State, 13112001,
$7,900, “Elections Crate, REDMOND,
WA 98052

1/25/2001, $10,000, RNC/Repub National
State, REDMOND, WA 98052, Elections
Crate

RNC/Repub National State, “2/1512001,
$10°000 Elections Crate, REDMOND, WA
98052

WASHINGTON, DC 20036, 6/27/2001,
$10,000; DNC/Non-Federal Corporate

MICROSOFT CORP

111712001, $15,000, NRSC/Non-Federal,
REDMOND, WA 98052

9/26/2001, $20,179, NRSC/Building Fund,
REDMOND, WA 98052

3/30/2001, $50,000, NRSC/Non-Federal,
REDMOND, WA 98052

REDMOND, WA 98052, 5/17/1999, $60,000,
NRSC/Non-Federal

RNC/Repub National State, 911412000,
$5,831, Elections Crate, REDMOND, WA
98052

WASHINGTON, DC 20036, 612812000,
$30,000, NRSC/Non-Federal

6/712000, $321, National Abortion Rights
Action League, REDMOND, WA 98052

1012612000, $25,000, NRSC/Non-Federal
REDMOND, WA 98052

10/26/2000, $25,000, NRSC/Non-Federal,
REDMOND, WA 98052

REDMOND, WA 98052, 3/30/2001, $25,000,
NRSC/Non-Federal

REDMOND, WA 98052, 6/4/2001, $25,000,
NRSC/Non-Federal

REDMOND, WA 98052, 6/4/2001, $25,000,
NRSC/Non-Federal

REDMOND, WA 98052, 8/17/1999, $25,000,
NRSC/Non-Federal

WASHINGTON, DC 20036, 8/11/2000,
$50,000, NRSC/Non-Federal

WASHINGTON, DC 20036, 7/11/2000, $200,
NRSC/Non-Federal

1/29/2001, $202, NRSC/Non-Federal,
REDMOND, WA 98052

1/18/2001, $250, DSCC/Non-Federal Mixed,
REDMOND, WA 98052

2/12/2001, $250, DSCC/Non-Federal Mixed,
REDMOND, WA 98052

5/23/2001, $40,000, 2001 President’s Dinner/
Non-Fed Trust, REDMOND, WA 98052

8/21/2001, $50,000, RNC/Repub National
State, Elections Crate, REDMOND, WA

98052
3/30/2001, $50,000, DSCC/Non-Federal
Corporate, REDMOND, WA 98052

2000 cycle data downloaded from FEC on
November 1, 2001.

2002 cycle data downloaded from FEC on
January 1, 2002. Date of request: January 20,
2002.

http://www.opensecrets.org/indivs/cgi-
win/indivs.exe
DSCC/Non-Federal, REDMOND, WA 98052,

61812001, $50,000, Corporate
NRCC/Non-Federal, WASHINGTON, DC
20036, 6/16/1999, $350, Account
DSCC/Non-Federal, REDMOND, WA 98052,
10/20/2000, $60,000, Corporate
NRCC/Non-Federal, WASHINGTON, DC
20036, 3/30/2000 $35,000, Account
REDMOND, WA 98052, 4/11/2000, $33,690,
NRSC/Non-Federal
4/4/2000, $30,000, 2000 Republican HIS,
REDMOND, WA 98052, Dinner Trust
Non-Fed
1999 Republican S/H, 7/26/1999, $30,000,
Dinner Trust Non-Fed, REDMOND, WA
98052
REDMOND, WA 98052, 12/31/1999, $5,000,
Ashcroft Victory Cmte, Non-Federal
DSCC/Non-Federal, REDMOND, WA 98052,
313012001, $2,500, Corporate
DSCC/Non-Federal, 911311999, $5,000,
Mixed, REDMOND, WA 98052
DSCC/Non-Federal, 11/29/1999, $25,000,
Corporate, WASHINGTON, DC 20036
DSCC/Non-Federal, 11/3/1999, $25,000,
Corporate, REDMOND, WA 98052
DCCC/Non-Federal, 8/2/2000, $2,500,
Account 1, REDMOND, WA 98052
NRCC/Non-Federal, 8/30/2000, $25,000,
Account, WASHINGTON, DC 20036
NRCC/Non-Federal, 3/27/2000, $25,000,
Account, WASHINGTON, DC 20036
NRCC/Non-Federal, 10/22/1999, $25,000
Account, WASHINGTON, DC 20036
NRCC/Non-Federal, 3/23/1999, $25,000
Account, WASHINGTON, DC 20036
NRCC/Non-Federal, 6/22/2000, $2,500
Account, WASHINGTON, DC 20036
NRCC/Non-Federal, 312311999, $2,500
Account, WASHINGTON, DC 20036
4/21/2000, $698 : NRSC/Non-Federal,
REDMOND, WA 98052
NRCC/Non-Federal, 6/30/2000, $5,000
Account, WASHINGTON, DC 20036
RNC/Repub National, 111312000, $25,000’
State Elections Cmte, REDMOND, WA
98052
DCCC/Non-Federal, 3/28/2001, $25,000
Account 1, REDMOND, WA 98052
NRCC/Non-Federal, 412412001, $100,000
Account, WASHINGTON, DC 20005
NRCC/Non-Federal, 10/11/2000 $75,000,
Account I, WASHINGTON, DC 20036
4/11/2000, $51,832, NRSC/Non-Federal,
REDMOND, WA 98052
DCCC/Non-Federal, 3/30/2000, $56,542,
Account 1, REDMOND, WA 98052
DSCC/Non-Federal, REDMOND, WA 98052,
6/30/2000, $50,000 Corporate
2/26/1999, $50,000, DSCC/Non-Federal,
Corporate REDMOND, VA 98073
RNC/Repub National, 10/26/1999, $50,000,
State Elections Crate, REDMOND, WA
98052
DSCC/Non-Federal, REDMOND, WA 98052
4/17/2000, $40,000 Corporate

RNC/Repub National, 2/1612000, $40,000,
State Elections Crate, REDMOND, WA
98052

NRCC/Non-Federal, 6/30/2000, $22,500
Account, WASHINGTON, DC 20036

DCCC/Non-Federal, 4/17/2000, $15,000,
Account 1, REDMOND, WA 98052

NRCC/Non-Federal, 6/30/2000, $20,000
Account WASHINGTON, DC 20036

4/21/2000, $453, NRSC/Non-Federal,
REDMOND, WA 98052

I NRCC/Non-Federal, 3/27/2000, $15,000 I
Account, WASHINGTON, DC 20036

NRCC/Non-Federal, WASHINGTON, DC
20036 3/23/1999, $15,000 Account

5/24/2000, $8,985, 2000 Republican HIS,
REDMOND, WA 98052, Dinner Trust
Non-Fed

DSCC/Non-Federal, 12/31/1999, $500 Mixed
REDMOND, WA 98052

NRCC/Non-Federal, 3/23/1999, $7,500
Account, WASHINGTON, DC 20036

DCCC/Non-Federal, 2/29/2000, $10,000,
Account 1, REDMOND, WA 98052

DSCC/Non-Federal, 6/8/2000, $250 Mixed,
REDMOND, WA 98052

DSCC/Non-Federal, 6/8/2000, $250 Mixed,
REDMOND, WA 98052

DSCC/Non-Federal, 8/24/1999, $250 Mixed,
WASHINGTON, DC 20036

NRCC/Non-Federal, 3/7/2000, $10,000
Account, WASHINGTON, DC 20036

NRCC/Non-Federal, 3/23/1999, $10,000
Account, WASHINGTON, DC 20036

NRCC/Non-Federal, 6/25/2001, $5,000
Account, WASHINGTON, DC 20005

NRCC/Non-Federal, 6/25/2001, $5,000
Account, WASHINGTON, DC 20005

RNC/Repub National, 9/27/2001, $10,000,
State Elections Cmte, REDMOND, WA
98052

2000 cycle data downloaded from FEC on
November 1, 2001.

2002 cycle data downloaded from FEC on
January 1, 2002. Date of request: January 21,
2002
1/16/2001, $10,000, NRCC/Non-Federal

Account, WASHINGTON, DC 20005

5/11/2001, $10,000, DNC/Non-Federal,
Corporate RICHMOND, WA 98052

6/18/2001, $10,000, DCCC/Non-Federal,
Account 1, REDMOND, WA 98052

MICROSOFT CORPORATION PAC

PAC 5/11/2001, $1,000 New Democrat
Network ARLINGTON, VA

MICROSOFT EXCEL

NRCC/Non-Federal, FAIRVIEW, NC 28730 7/
27/1999, $500, Account

2000 cycle data downloaded from FEC on
November 1, 2001.

2002 cycle data downloaded from FEC on
January 1, 2002. Date of request: January 21,
2002

ATTACHMENT 2

The Center for Responsive Politics
1101 14th St.,, NW * Suite 1030
Washington, DC 20005-5635
(202) 857—0044 * fax (202) 857—7809
info@crp.org webmaster@crp.org
General Inquires: “
info@crp.org
Media Contact: Steven Weiss
sweiss@crp.org

The Center for Responsive Politics is a
non-partisan, non-profit research group based
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in Washington, DC that tracks money in
politics, and its effect on elections and public
policy. The Center conducts computer-based
research on campaign finance issues for the
news media, academics, activists, and the
public at large. The Center’s work is aimed

at creating a more educated voter, an
involved citizenry, and a more responsive
government.

Support for the Center comes from a
combination of foundation grants and
individual contributions. The Center accepts
no contributions from businesses or labor
unions. You can support the work of the
Center directly by contributing through
opensecrets.org. http://www.opensecrets.org/
about/index.asp

ATTACHMENT 3 TO THE DECLARATION
OF BRIAN DAUTCH

MTC-00030631 0753

Statement of Charles F. (Rick) Rule
Fried Frank Harris Shriver & Jacobson
Counsel for Microsoft Corporation
Before the Committee on the Judiciary.
United States Senate

December 12, 2001

Mr. Chairman and members of the
Committee, good morning. It is a pleasure to
appear before you today on behalf of
Microsoft Corporation to discuss the
proposed consent decree or Revised
Proposed Final Judgment (the “PFJ”) to
which the U.S. Department of Justice and
nine of the plaintiff states have agreed. As
this committee is aware, I am counsel to
Microsoft in the case and was one of the
principal representatives for the company in
the negotiations that led to the proposed
consent decree.

The PFJ was signed on November 6th after
more than a month of intense, around-the-
clock negotiations with the Department and
representatives of all the plaintiff states. The
decree is currently subject to a public interest
review by Judge Kollar-Kotelly under the
Tunney Act. Because we are currently in the
midst of that review and because nine states
and the District of Columbia have chosen to
continue the litigation, t must be somewhat
circumspect in my remarks. However, what
I can — indeed, must—stress is that, in light
of the Court of Appeals” decision last
summer to “‘drastically” reduce the scope of
Microsoft’s liability and in light of the legal
standards for imposing injunctive relief, the
Department and the settling states were very
effective in negotiating for broad, strong
relief. As the chart in the appendix depicts,
ever since the Department and the plaintiff
states first filed their complaints in May
1998, the case has been shrinking. What
began with five claims, was whittled down
to a single monopoly maintenance claim by
a unanimous Court of Appeals. Even with
respect to that surviving claim, the appellate
court affirmed Judge Jackson’s findings on
only about a third (12 of 35) of the specific
acts which the district court had found
support that claim.

Given that history and the law, there is no
reasonable argument that the PFJ is too
narrow or that it fails to achieve all the relief
to which the Department was entitled. In
fact. as these remarks explain. the opposite
is true—faced with rough, determined

negotiators on the other side of the table,
Microsoft agreed to a decree that goes
substantially beyond what the plaintiffs were
likely to achieve through litigation. Quite
frankly, the PFJ is the strongest, most
regulatory conduct decree ever obtained
(through litigation or settlement) by the
Department. Why then, one might ask, would
Microsoft consent to such a decree? There are
two reasons.

First. the company felt strongly that it was
important to put this matter behind it and to
move forward constructively with its
customers, its business partners, and the
government. For four years, the litigation has
consumed enormous resources and been a
serious distraction. The constant media
drumbeat has obscured the fact that the
company puts a premium on adhering to its
legal obligations and on developing and
maintaining excellent relationships with its
partners and customers. Litigation is never a
pleasant experience, and given the
magnitude of this case and the media
attention it attracted, it is hard to imagine
any more costly, unpleasant civil litigation.

Second. while the Department pushed
Microsoft to make substantial, even excessive
concessions to geta settlement, there were
limits to how far the company was willing or
able to go (limits, by the way, which the
Department and the settling states managed
to reach). Microsoft was fighting for an
important principle—the ability to innovate
and improve its products and services for the
benefit of MTC-00030631—0754 consumers.
To that end, Microsoft insisted that the
decree be written in a way to allow the
company to engage in legitimate competition
on the merits. Despite the substantial
burdens the decree will impose on Microsoft
and the numerous ways in which Microsoft
will be forced to alter its conduct, the decree
does preserve Microsoft’s ability to innovate,
to improve its products, and to engage in
procompetitive business conduct that is
necessary for the company to survive.

In short, at the end of the negotiations,
Microsoft concluded that the very real costs
that the decree imposes on the company are
outweighed by the benefits, not just to
Microsoft but to the PC industry and
consumers generally.

The Court of Appeals” “Road Map” for
Relief In order to evaluate the decree, one
must first appreciate the h/story of this case
and how drastically the scope of Microsoft’s
liability, was narrowed at the appellate level.
When this case began with the filing of
separate complaints by the Department and
the plaintiff states in May of 1998, it was
focused on Microsoft’s integration of
browsing functionality, called Internet
Explorer or lie into Windows 98, which the
plaintiffs alleged to be an illegal tying
arrangement.

The complaints of the Department and the
states included five separate claims: (1) a
claim under section 1 of the Sherman Act
that the tie-in was per se illegal; (2) another
claim under section 1 that certain promotion
and distribution agreements with Internet
service providers (ISPs), Internet content
providers (ICPs), and on-line service
providers (OSPs) constituted illegal exclusive
dealing; (3) a claim under section 2 of the

Sherman Act that Microsoft had attempted to
monopolize Web browsing software; (4) a
catch-all claim under section 2 that the
alleged conduct that underlay the first three
claims amounted to illegal maintenance of
Microsoft’s monopoly in PC operating
systems; and (5) a claim by the plaintiff states
(but not part of the Department’s complaint)
under section 2 that Microsoft illegally
“leveraged” its monopoly in PC operating
systems. As discovery got underway, the case
dramatically expanded as the plaintiffs
indiscriminately began identifying all
manner of Microsoft conduct as examples of
the company’s illegal efforts to maintain its
monopoly. But then, the case began to shrink.

“In response to Microsoft’s motion for
summary judgment, the district court
dismissed the states”” Monopoly leveraging
claim (claim 5). “After trial, Judge Jackson
held that the plaintiffs failed to prove that
Microsoft’s arrangements with ISPs, ICPs,
and OSPs violated section 1 (claim 2). “Judge
Jackson did, however, conclude that the
plaintiffs had sustained their claims that
Microsoft illegally tied IE to Windows (claim
1), illegally attempted to monopolize the
browser market (claim 3), and illegally
maintained its monopoly (claim 4), basing
his decision on 35 different actions engaged
in by Microsoft.

“In a unanimous decision of the Gourt of
Appeals sitting en banc. the court reversed
the trial court on the attempted
monopolization claim (claim 3) and
remanded with instructions that judgment be
entered on that claim in favor of Microsoft.
“The unanimous court also reversed Judge
Jackson’s decision with respect to the tie-in
claim (claim 1 ). The appellate court held
that. in light of the prospect of consumer
benefit from integrating new functionality
into platform software such as Windows.
Microsoft’s integration of IE into Windows
had to be judged under the rule of reason
rather than the per se approach taken by
Judge Jackson.

The Court of Appeals refused to apply the
per se approach because of “‘our qualms
about redefining the boundaries of a
defendant’s product and the possibility of
consumer gains from simplifying the work of
applications developers [by ensuring the
ubiquitous dissemination of compatible
APIs].” The court’s decision did allow the
plaintiffs on remand to pursue the tie-in
claim on a rule of reason theory; however,
shortly after the remand, the plaintiffs
announced they were dropping the tie-in
claim.

“With respect to the only remaining claim
(monopoly maintenance—claim 4), the Court
of Appeals affirmed in part and reversed in
part the lower court and substantially shrank
Microsoft’s liability. After articulating a four-
step burden-shifting test that is highly fact
intensive, the appellate court reviewed the 35
different factual bases for liability and
rejected nearly two-thirds of them. e In the
case of seven of those 35 findings
(concerning such conduct as Microsoft’s
refusal to allow OEMs to replace the
Windows desktop, Microsoft’s design of
Windows to “override the user’s choice of a
default browser,” and Microsoft’s
development of a Java virtual machine (JVM)
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that was incompatible with Sun’s JVM), the
appellate court specifically reversed Judge
Jackson’s decision. ¢ The Court of Appeals
dismissed sixteen of the remaining findings
by reversing Judge Jackson’s holding that
Microsoft had engaged in a general “‘course
of conduct” that amounted to illegal
monopoly maintenance—the so-called
“monopoly broth” theory.

* With respect to the remaining twelve
findings (concerning such things as
Microsoft’s refusal to allow PC manufacturers
(OEMs) to remove end-user access to IE,
Microsoft’s exclusive arrangements with
ISPs, and its “commingling” of software code
to frustrate OEMs ability, to hide access to
IE), the court did affirm Judge Jackson’s
findings as not being ‘““clearly erroneous.”
And even as to those twelve, a number were
practices—for example, the arrangements
with ISPs— that Microsoft had already
ceased.

As a result, when the case was remanded
to the district court and reassigned to Judge
Kollar-Kotelly, four-fifths of the original
claims were all but gone. With respect to the
sole surviving claim, nearly two-thirds of the
supporting findings had been rejected by the
Court of Appeals. In the words of the Court
of Appeals, its decision “drastically altered
the scope of Microsoft’s liability.”

The Relevance of the Drastic Narrowing of
Liability

The Court of Appeals” decision makes
clear the critical significance of the drastic
reduction in the scope of Microsoft’s liability
in terms of the relief to which the plaintiffs
are entitled. As the court noted in instructing
the lower court on how the remand for
remedy should be handled. “A court.., must
base its relief on some clear “indication of a
significant causal connection between the
conduct enjoined or mandated and the
violation found directed toward the remedial
goal intended.” 3 PHILLIP E. AREEDA &
HERBERT HOVENKAMP, ANTITRUST LAW
653(b), at 91- .92 (1996). In a case such as the
one before us where sweeping equitable relief
is employed to remedy multiple violations,
and some—indeed most—of the findings of
remedial violations do not withstand
appellate scrutiny, it is necessary to vacate
the remedy decree since the implicit findings
of causal connection no longer exist to
warrant our deferential affirmance .... In
particular, the [district] court should
consider which of the decree’s conduct
restrictions remain viable in light of our
modification of the original liability
decision.”

At the time Judge Kollar-Kotelly ordered
the parties into intensive negotiations, she
clearly recognized the importance of the
drastic alteration to the scope of Microsoft’s
liability. The judge informed the government
that its “first and most obvious task is going
to be to determine which portions of the
former judgment remain appropriate in light
of the appellate court’s ruling and which
portions are unsupported following the
appellate court’s narrowing of liability.” The
judge went on to note that “the scope of any
proposed remedy must be carefully crafted so
as to ensure that the enjoining conduct falls
within the [penumbra] of behavior which
was found to be anticompetitive.” The judge

also stated that “Microsoft argues that some
of the terms of the former judgment are no
longer appropriate, and that is correct. I think
there are certain portions where the liability
has been narrowed.”

Before discussing the negotiations and the
decree itself, I would like to make three other
points about the crafting of antitrust remedies
that also are relevant to considering the relief
to which the plaintiffs were entitled. First,
the critics of the PF] routinely ignore the fact
that the Department has long acknowledged
that Microsoft lawfully acquired its
monopoly position in PC operating systems.
Indeed, the Department retained a Nobel
laureate in the first Microsoft case in 1994 to
submit an affidavit to the district court
opining that Microsoft had reached its
position in PC operating systems through
luck, skill, and foresight. It is tree of course
that Microsoft has now been found liable for
engaging in conduct that amounted to illegal
efforts to maintain that position: however,
there is precious little in the record
establishing any causal link between the
twelve illegal acts of “monopoly
maintenance” and Microsoft’s current
position in the market for PC operating
systems. Thus, contrary. to the critics”
overheated rhetoric, there is no basis for
relief designed to terminate an “illegal
monopoly.”

Second, decrees in civil antitrust cases are
designed to remedy, not to punish. All too
often, the critics of this decree speak as
though Microsoft was convicted of a crime.
It was not. This is a civil case, subject to the
rules of civil rather than criminal procedure.
To the extent the plaintiffs tried to get relief
that could be deemed punitive, that relief
would have been rejected.

Third, a decree must serve the purposes of
the antitrust laws, which is a “consumer
welfare prescription.” I realize we are in the
“season of giving,” but an antitrust decree is
not a Christmas tree to fulfill the wishes of
competitors, particularly where that
fulfillment comes at the expense of consumer
welfare. Calls for royalty-free licensing of
Microsoft’s intellectual property, or for
imposing obligations on Microsoft to
distribute third party, software at no charge,
or for Microsoft to facilitate the distribution
of an infinite variety of bastardized versions
of Windows (and make sure they all run
perfectly) are great for a small group of
competitors who know that such provisions
will quickly destroy Microsoft’s incentives
and ability to compete (not to mention
violate the Constitution’s proscription against
“takings”). Such calls, however, are
anathema to consumers” interests in a
dynamic, innovative computer industry.
Twenty. years ago, my old boss and antitrust
icon, Bill Baxter, warned about the
anticompetitive consequences of antitrust
decrees designed simply to “add sand to the
saddlebags” of a particularly fleet competitor
like Microsoft. it’s a warning the courts
would certainly heed today.

To their credit, the negotiators for the
Department and the settling states
understood these three fundamental antitrust
principles. While we may have had to
remind the other side of these principles
from time to time. we did not have to

negotiate for their adherence to them.
Taxpayers and consumers can be proud that
their interests were represented by honorable
men and women with the utmost respect for
the rule of law. For others to insinuate that.
by agreeing to a decree that honors these
three fundamental principles, the
Department and the settling states “‘caved” or
settled for inadequate relief is as offensive as
it is laudable.

The Negotiations

It is against the background I have sketched
that. on September 27th, Judge Kollar-Kotelly
ordered the parties into intensive, “around
the clock” negotiations. Microsoft had
already indicated publicly its strong desire to
try to settle the case, and so it welcomed the
judge’s order. As has been widely reported,
all the parties in the case took the court’s
order very seriously. Microsoft assembled in
Washington, DG, a core team of in-house and
outside lawyers who have been living with
this case for years, and who spent virtually
all of the next five weeks camped out in my
offices down the street.

Microsoft’s top legal officer was in town
during much of the period directing the
negotiations. Back in Redmond, the
company’s most senior executives devoted a
great deal of time and energy to the process,
and we were all supported by a large group
of dedicated lawyers, businesspeople, and
staff.

From my vantage point, the Department
and the states (at least those that settled)
made an equivalent effort. As the mediator v,
Tote after the process ended, “No part” was
left out of the negotiations .... Throughout
most of the mediation the 19 states (through
their executive committee representatives)
and the federal government (through the staff
of the antitrust division) worked as a
combined ‘‘plaintiffs” team.” Jay Himes from
the office of the New York Attorney General
Eliot Spitzer and Beth Finnerty from the
office of the Ohio Attorney General Betty
Montgomery, represented the states
throughout the negotiations, putting in the
same long hours as the rest of us. At various
points Mr. Himes and Ms. Finnerty were
joined by representatives from other states,
including Kevin O’Connor from the office of
Wisconsin Attorney General James Doyle.

The negotiations began on September 28th
and continued virtually non-stop until
November 6th. During the first two weeks,
we negotiated without the benefit of a
mediator. As the[J” say in diplomatic circles,
the discussions were “full and frank.” The
Department lawyers and the state
representatives in the negotiation were
extremely knowledgeable, diligent, and
formidable.

Microsoft certainly hoped to be able to
reach a settlement quickly and before a
mediator was designated. However, the views
on all sides were sufficiently strong and the
need to pay attention to every sentence,
phrase, and punctuation mark so
overwhelming that reaching agreement
proved impossible in those first two weeks.
Eric Green. a prominent mediation specialist,
was appointed by the court and with the help
of Jonathan Marks spent the next three weeks
helping the parties find common ground. As
Professor Green and Mr. Marks wrote after
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the mediation ended, “Successful mediations
are ones in which mediators and parties work
to identity and overcome barriers to reaching
agreement. Successful mediations are ones in
which all the parties engage in reasoned
discussions of issues that divide them, of
options for settlement, and of the risks.
opportunities, and costs that each part), faces
if a settlement isn’t reached. Successful
mediations are ones in which, settle or not.
senior representatives of each party have
made informed and intelligent decisions. The
Microsoft mediation was successful.”
Working day and night virtually until the
original .November 2 deadline set by the
judge. Microsoft and the Department agreed
to and signed a decree early on November 2.
The representatives of the states also
tentatively agreed, subject to an opportunity
from November 2 until November 6 to comer
with the other states that were more removed
from the case and negotiations. During that
period, the states requested several clarifying
modifications to which Microsoft (and the
Departmet) agreed. From press reports, it
appears that during this period the plaintiff
states also were being subjected to intense
lobbying by a few of Microsoft’s competitors
who were desperate either to get a decree
that. would severely cripple if not eventually
destroy Microsoft or at least to keep the
litigation (and the attendant costs imposed
on Microsoft) going. Notwithstanding that
pressure, New York, Wisconsin, and Ohio—
the states that had made the largest
investment in litigating against Microsoft and
in negotiating a settlement—along with six
other plaintiff states represented by a
bipartisan group of state attorneys general
signed onto the Revised PFJ] on November 6.
The Proposed Final Judgment
Throughout the negotiations, Microsoft
was confronted by a determined and tough
group of negotiators for the Department and
the states. They made clear that there would
be no settlement unless Microsoft went well
beyond the relief to which, Microsoft
believes, the Court of Appeals opinion and
the law entitles the plaintiffs. Once that
became clear, Microsoft relented in
significant ways, subject only to narrow
language that preserved Microsoft’s ability to
innovate and engage in normal, clearly
procompetitive activities. Professor Green,
the one neutral observer of this drama has
noted the broad scope of the prohibitions and
obligations imposed on Microsoft by the PFJ,
stating during the status conference with
Judge Kollar-Kotelly that ““the parties have
not stopped at the outer limits of the Court
of Appeals” decision, but in some important
respects the proposed final judgment goes
beyond the issues affirmed by the Court of
Appeals to deal with issues important to the
parties in this rapidly-changing technology.”
I do not intend today to provide a detailed
description of each provision of the PFJ; the
provisions speak for themselves. It may come
as something of a surprise in light of some
of the uninformed criticism hurled at the
decree, but one of Microsoft’s principal
objectives during the negotiations was to
develop proscriptions and obligations that
were sufficiently clear, precise and certain to
ensure that the company and its employees
would be able to understand and comply

with the decree without constantly
engendering disputes with the Department.
This is an area of complex technology and
the decree terms on which the Department
insisted entailed a degree of technical
sophistication that is unprecedented in an
antitrust decree. Drafting to these
specifications was not easy, but the resulting
PFJ is infinitely clearer and easier to
administer than the conduct provisions of the
decree that Judge Jackson imposed in June
2000.

If, as one might suspect would be the
outcome in a case such as this, the PFJ were
written to proscribe only the twelve practices
affirmed by the Court of Appeals, the decree
would be much shorter and simpler. The
Department and settling states, however,
insisted that the decree go beyond just
focused prohibitions to create much more
general protections for a potentially large
category of software, which the PFJ calls
“middleware.” But even these expansive
provisions to foster middleware competition
were not sufficient to induce the Department
and the states to settle; rather, the?” insisted
that Microsoft also agree to additional
obligations that bear virtually no relationship
to any of the issues addressed by the district
court and the Court of Appeals. And lastly
they insisted on unprecedented enforcement
provisions. I will briefly describe each of
these three sets of provisions.

1. Protections for “Middleware”

The case :hat the plaintiffs tried and the
narrowed liability, that survived appellate
review all hinged on claims that Microsoft
took certain actions to exclude Netscape’s
Navigator browser and Sun’s Java technology
from the market in order to protect the
Windows operating system monopoly. The
plaintiffs successfully argued that Microsoft
feared that Navigator and Java, either alone
or together. might eventually include and
expose a broad set of general purpose APIs
to which software developers could write as
an alternative to the Windows APIs. Since
Navigator and Java can run on multiple
operating systems, if they developed into
general purpose platforms, Navigator and
Java would provide a means of overcoming
the “applications barrier” to end, and
threaten the position of the Windows
operating system as platform software.

A person might expect that a decree
designed to address such a monopoly
maintenance claim would provide relief with
respect to Web-browsing software and Java
or, at most, to other general purpose platform
software that exposes a broad set of APIs and
is ported to run on multiple operating
systems. The PFJ goes much further. The
Department insisted that obligations imposed
on Microsoft by the decree extend to a range
of software that has little in common with
Navigator and Java. The decree applies to
“middleware” broadly defined to include, in
addition to Web-browsing software and Java.
instant messaging software, media players,
and even email clients—software that,
Microsoft believes, has virtually no chance of
developing into broad, general purpose
platforms that might threaten to displace the
Windows platform. In addition, there is a
broad catch-all definition of middleware that
in the future is likely to sweep other similar

software into the decree. This sweeping
definition of middleware is significant
because of the substantial obligations it
imposes on Microsoft. Those obligations—a
number of which lack any correspondence to
the monopoly maintenance findings that
survived appellate review—are intended to
create protections for all the vendors of
software that fits within the middleware
definition. Taken together, the decree
provisions provide the following protections
and opportunities: “Relations with Computer
Makers. Microsoft has agreed not to retaliate
against computer makers who ship software
that competes with anything in its Windows
operating system. ‘“‘Computer Maker
Flexibility. Microsoft has agreed to grant
computer makers broad new rights to
configure Windows so as to promote non-
Microsoft software programs that compete
with features of Windows. Computer makers
will now be free to remove the means by
which consumers access important features
of Windows, such as Internet Explorer,
Windows Media Player, and Windows
Messenger. Notwithstanding the billions of
dollars Microsoft invests developing such
cool new features, computer makers will now
be able to” replace access to them in order

to give prominence to non-Microsoft software
such as programs from AOL Time Warner or
RealNerworks. (Additionally. as is the case
today, computer makers can provide
consumers with a choice —that is to say
access to Windows features as well as to non-
Microsoft software programs.)

“Windows Design Obligations. Microsoft
has agreed to design furore versions of
Windows, beginning with an interim release
of Windows XP, to provide a mechanism to
make it easy for computer makers, consumers
and software developers to promote non-
Microsoft software within Windows. The
mechanism will make it easy to add or
remove access to features built in to
Windows or to non-Microsoft software.
Consumers will have the freedom to choose
to change their configuration at any time.

“Internal Interface Disclosure. Even though
there is no suggestion in the Court of
Appeals” decision that Microsoft fails to
disclose APIs today and even though the
Court of Appeals” holding on monopoly
power is predicated on the idea that there are
tens of thousands of applications written to
call upon those APIs. Microsoft has agreed to
document and disclose for use by its
competitors various interfaces that are
internal to Windows operating system
products.

“Relations with Software Developers.
Microsoft has agreed not to retaliate against
software or hardware developers who
develop or promote software that competes
with Windows or that runs on software that
competes with Windows. “Contractual
Restrictions. Microsoft has agreed not to
enter into any agreements obligating any
third part?, to distribute or promote any
Windows technology exclusively or in a
fixed percentage, subject to certain narrow
exceptions that apply to agreements raising
no competitive concern. Microsoft has also
agreed not to enter into agreements relating
to Windows that obligate any software
developer to refrain from developing or
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promoting software that competes with
Windows.

These obligations go far beyond the twelve
practices that the Court of Appeals found to
constitute monopoly maintenance. One of the
starkest examples of the extent to which
these provisions go beyond the Court of
Appeals decision relates to Microsoft’s
obligations to design Windows in such a way
as to give third parties the ability, to
designate non-Microsoft middleware as the
“default” choice in certain circumstances in
which Windows might otherwise be designed
to utilize functionality. integrated into
Windows. As support for his monopoly
maintenance conclusion, Judge Jackson had
relied on several circumstances in which
Windows was designed to override the end
users’’ choice of Navigator as their default
browser and instead to invoke IE. The Court
of Appeals, however, reviewed those
circumstances and reversed Judge Jackson’s
conclusion on the ground that Microsoft had
“valid technical reasons” for designing
Windows as it did. Notwithstanding this
clear victory, Microsoft acceded to the
Department’s demands that it design future
versions of Windows to ensure certain
default opportunities for non-Microsoft
middleware.

2. Uniform Prices and Server
Interoperability

Nevertheless, agreeing to this ,side range of
prohibitions and obligations designed to
encourage the development of middleware
broadly defined was not enough to get the
plaintiffs to settle. Instead, the?”” insisted on
two additional substantive provisions that
have absolutely no correspondence to the
findings of monopoly maintenance liability
that survived appeal. “Uniform Price List.
Microsoft has agreed to license its Windows
operating system products to the 20 largest
computer makers (who collectively account
for the great majority, of PC sales) on
identical terms and conditions, including
price (subject to reasonable volume discounts
for computer makers who ship large volumes
of Windows).

“Client/Server Interoperability. Microsoft
has agreed to make available to its
competitors, on reasonable and non-
discriminatory terms, any protocols
implemented in Windows desktop operating
systems that are used to interoperate natively
with any Microsoft server operating system.
In the case of the sweeping definition of
middleware and the range of prohibitions
and obligations imposed on Microsoft, there
is at least a patina of credibility to the
argument that the penumbra of the twelve
monopoly maintenance practices affirmed by
the Court of Appeals can be stretched to
justify those provisions, at least as “fencing
in” provisions. There is no sensible reading
of the Court of Appeals decision that would
provide an[]” basis for requiring Microsoft to
charge PC manufacturers uniform prices or to
make available the proprietary protocols used
by Windows desktop operating systems and
Windows server operating systems to
communicate with each other. Nevertheless.
because the plaintiffs insisted that they
would not settle without those two
provisions. Microsoft also agreed to them.

Before mining to the enforcement
provisions of the PFJ, I want to say a word

about the few provisos included in the decree
that provide narrow exceptions to the various
prohibitions and obligations imposed on
Microsoft. Those exceptions were critical to
Microsoft’s willingness to agree to the
sweeping provisions on which the plaintiffs
insisted. Without these narrowly tailored
exceptions, Microsoft could not innovate or
engage in normal procompetitive commercial
activities. The public can rest assured that
the settling plaintiffs insisted on language to
ensure that the exceptions only apply when
they promote consumer welfare. For
example, some companies that compete with
Microsoft for the sale of server operating
systems apparently have complained about
the so-called “‘security carve-out” to
Microsoft’s obligation to disclose internal
interfaces and protocols. That exception is
very narrow and only allows Microsoft to
withhold encryption “keys” and the similar
mechanisms that must be kept secret if the
security, of computer networks and the
privacy of user information is to be ensured.
In light of all the concern over computer
privacy and security, these days, it is
surprising that there is any controversy, over
such a narrow exception.

3. Compliance and Enforcement

The broad substantive provisions of the PF]
are complemented by an unusually strong set
of compliance and enforcement provisions.
Those provisions are unprecedented in a
civil antitrust decree. The PFJ creates an
independent three-person technical
committee, resident on the Microsoft
campus, with extraordinary powers and full
access to Microsoft facilities, records,
employees and proprietary technical data,
including Windows source code, which is
the equivalent of the “secret formula” for
Coke. The technical committee provides a
level of technical oversight that is far more
substantial than any provision of any other
antitrust decree of which I am aware. At the
insistence of the plaintiffs, the technical
committee does not have independent
enforcement authority; rather, reports to the
plaintiffs and, through them, to the court.
The investigative and oversight authority of
the technical committee in no way limits or
reduces the enforcement powers of the DOJ
and states: rather, the technical committee
supplements and enhances those powers.
Each of the settling states and DO]J have the
power to enforce the decree and have the
ability to monitor compliance and seek a
broad range of remedies in the event of a
violation.

Microsoft also agreed to develop and
implement an internal antitrust compliance
program, to distribute the decree and educate
its management and employees as to the
various restrictions and obligations. In recent
years, Microsoft has assembled in-house one
of the largest, most talented groups of
antitrust lawyers in corporate America. They
are already engaged in substantial antitrust
compliance counseling and monitoring. The
decree formalizes those efforts, and quite
frankly adds vet?”” substantially to the in-
house lawyers” work. As we speak, that
group, together with key officials from
throughout the Microsoft organization, are
working to implement the decree and to
ensure the company’s compliance with it.

As with the substantive provisions,
Microsoft agreed to these unprecedented
compliance and enforcement provisions
because of the adamance of the plaintiffs and
because of the highly technical nature of the
decree. Microsoft, the Department, and the
settling states recognized that it was
appropriate to include mechanisms—
principally, the technical committee—that
will facilitate the prompt and expert
resolution of any technical disputes that
might be raised by third parties, without in
any way derogating from the government’s
full enforcement powers under the decree.
Although the enforcement provisions are
unprecedented in their stringency and scope,
they are not necessitated or justified by any
valid claim that Microsoft has failed to
comply with its decree obligations in the
past. In fact. Microsoft has an exemplar?.”
record of complying with the consent decree
to which the company and the Department a
agreed in 1994. In 1997, the Department did
question whether Microsoft’s integration of
IE into Windows 95 violated a “fencing in”
provision that prohibited contractual tie-ins,
but Microsoft was ultimately vindicated by
the Court of Appeals. Microsoft has
committed itself to that same level of
dedication in ensuring the company’s
compliance with the PFJ.

Conclusion

The PFJ strikes an appropriate balance in
this complicated case, providing
opportunities and protections for firms
seeking to compete while allowing Microsoft
to continue to innovate and bring new
technologies to market. The decree is faithful
to the fact that the antitrust laws are a
“consumer protection prescription,” and it
ensures an economic environment in which
all parts of the PC- ecosystem can thrive.

Make no mistake, however, the PFJ is
tough. It will impose substantial new
obligations on the company, and it will
require significant changes in the way
Microsoft does business. It imposes heavy
costs on the company and entails a degree of
oversight that is unprecedented in a civil
antitrust case.

For some competitors of Microsoft,
however, apparently nothing short of the
destruction of Microsoft — or at least the
ongoing distraction of litigation—will be
sufficient. But if the objective is to protect the
interests of consumers and the competitive
process, then this decree more than achieves
that goal.

Finally, for all those who are worried about
the furore and what unforeseen
developments may not be covered by this
case and the decree, remember that the Court
of Appeals decision now provides
guideposts, which previously did not exist,
for judging Microsoft’s behavior, and that of
other high technology companies, going
forward. Those guidelines, it is true, are not
always easy to apply ex ante to conduct;
however, now that the Court of Appeals has
spoken, we all have a much better idea of the
way in which section 2 of the Sherman Act
applies to the software industry. In short,
what antitrust law” requires of Microsoft is
today much clearer than it was when this
case began. We have all learned a lot over the
last four years, and Microsoft has every
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incentive to ensure that history does not
repeat itself.

ATTACHMENT 4

Secretary of the Senate

Clerk of the House of Representatives
LOBBYING REGISTRATION

Lobbying Disclosure Act of 1995 (Section

Check if this is an amended registration []
For Official Use

REGISTRANT

1. Name of Registrant Covington & Burling
Address 1201 Pennsylvania Avenue, NW
City Washington, State DC, Zip 20004

2 Principal place of business (if different
from line 1) City Same State/Zip (or Country)

3. Telephone number and contact name
(202) 662—6000 Contact Stuart Stock

4. General description of registrant’s
business or activities Law Firm CLIENT A
lobbying firm is required to file a separate
registration for each client An organization
employing in-house lobbyists will indicate
“Self” on line 5 and proceed to line 8.

5. Name of Client Microsoft Corporation
Address One Microsoft Way
City Redmond State WA Zip 98052

6. Principal place of business (if different
from line 5)

City Same State/Zip (or Country)

7. General description of client’s business

or activities Computer software company

REGISTRANT EMPLOYEES

8. Name and title of each employee of the

registrant who has acted or is expected to act
as a lobbyist for the client identified on line
5. Indicate any employee who served as a
“covered executive branch official” or
“covered legislative branch official”” within 2
years before the date that the employee first
acted or will act as a lobbyist for the client,
and state the executive or legislative branch
position(s) in which the employee served.
Attach Lobbying Registration Addendum if
necessary.
E. Jason Albert, Associate
Victoria A. Carter, Associate
Charles F. Rule, Partner
Laurie C. Self, Of Counsel

Form LD-1 (1/96)
LOBBYING ISSUES

9. General lobbying issue areas (select
applicable codes, listed in instructions and
on reverse side of Form 1.D-1, page 1)

CPI CPT TRD

10. Specific lobbying issues (current and

anticipated)

* Protection of intellectual property rights,
including copyrights,

* Electronic commerce matters.

* Competition matters affecting computer
software industry.

AFFILIATED ORGANIZATIONS

11. Name, address, and principal p[Jace of
business of any entity other than the” client
that contributes more than $10,000 to the
lobbying activities covered by this
registration in a semiannual period, and in
whole or in part plans, supervises, or
controls the registrant’s lobbying activities. If
none, so state.

Name

Address

Principal place of business
(city and state or country)
None

FOREIGN ENTITLES

12. Name, address, principal place of
business, amount of ,’my contribution of
more than $10,000, and approximate
percentage of equitable ownership in the
client of any foreign entity that:

a)

b)

c)
holds at least 20% equitable ownership in
the client or in any organization identified on
line 11 ; or directly or indirectly, in whole
or in major part, plans, supervises, controls,
directs, finances or subsidizes the activities
of the client or any organization identified on
line 11; or is an affiliate of the client or any
organization identified on line 11 and has a
direct interest in the outcome of the lobbying
activity. If none, so state.

Name

Address Principal place of business

Amount of contribution

Ownership

(city and state or country)

for lobbying activities

percentage

in client

None

Signature

Date 6/29/98

Printed Name and Title Stuart C. Stock,
Partner
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WALL STREET JOURNAL.

??? 2001 Dow Jones & Company, Inc. All
Rights Reserved.

FRIDAY, NOVEMBER 16, 2001

The Northern Alliance battled 31,000 Tal-
iban and allied fighters encircled in the
northern Afghan city of Kunduz, while Pash-
tun fighters fought to control Kandahar in the
south. Mullah Omar, the Taliban leader,
spoke by satellite phone with the BBC and
vowed to fight to the death and seek Ameri-
ca’s “‘extinction.” The British marines are to
secure Bagram airport for an expected
growing deployment of foreign troops. Tim
U.S. also prepared to insert more soldiers to
aid in the hunt for Osama bin Laden. New
in- telligence on his possible whereabouts, as
well as chilling data on the weapons he was
hoping to develop, came to light. (Articles in
Column 1 and on Pages A3, A8, A9 and A10)

The Northern Alliance wants credit for
securing the release of eight foreign aid
workers, including two Americans, the
Taliban was holding. So does Libya. An
airport-security deal was sealed as Bush
blessed an accord reached by House and
Senate negotiators on the issue of feder-
alizing screening workers. Alter a one-year
transition, the government is to take over that
job. Meanwhile, airlines braced for the first
Thanksgiving under tightened secu- rity
procedures. (Articles on Pages A3 and B1)

?? investigators are looking into the
??libility that Flight 587 pilots may A
Haggler’s Christinas From small boutiques to
Saks, a surprising number of stores are letting
some customers name their price. How to get
in on the holiday deals. When Every Show’s

a Survivor This fall, bad ratings aren’t
enough to sink new shows. Why “Emeril” is
still cooking.

‘Harry Potter” Arrives

Will the Wizard of Hoywarts fly on the big
screen? Joe Morgenstern’s review.

Nations Supporting Jihads of Yesteryear
Now Close Borders Yemen, for One, Won'’t
Let Men Bent on Joining the Fight Go Off to
Wage a “Holy War” By YAROSLAV
TROFIMOV Staff Reporter of “‘rife WALL
STREET JOURN?? SANA, Yemen-Asked
what he th?? about the war in Afghanistan,
Abdu??

Washington Wire

A Special Weekly Report From

The Wall Street Journal’s

Capital Bureau

DIRECTOR DANIELS gets GOP votes for
“worst ever” relations with Congress. Sen.
Stevens, the Senate Appropria- tions
Committee’s top Republican, says so publicly
of Bush’s budget chief; others complain
privately to the White House that they can’t
deal with Daniels. They charge he is trying
to score political points at Con- gress’s
expense, to aid a run for the Senate from
Indiana later.

Ire erupts after Interviews in which Daniels
belittles Congress. Cheney goes to the Capitol
to rescue a $40 billion emer- gency-spending
bill-and soothe House Ap- propriations
Chairman Young. Danieis’s office says it
asked Cheney to go; Republi- cans say that
is because Daniels wasn’t welcome. With
deputy Scan O’Keefe mov- ing to head
NASA, long)free GOP budget staffer Bill”
Hoagland rejects overtures about the job.

With Congress still in town, in speeches
Daniels quotes the song, “How can I miss you
ii you won’t go away?”’ PENTAGON PLANS
for big Increases, but hasn’t enlisted the
budget office.

The services are told to build increases of
about $15 billion annually into their plans
for the budgets of the next two years. Such
rises, inconceivable before Sept. 11, would
drive overall military spending to $360
billion by 2004. On the ish list: intelligence-
gathering sensors and spy drones-in high
demand in Af- ghanistan but low supply.

Last Call?

Under Rising Pressure;

AT&T’s CEO Tries

To Hold On to an leon

Loaded Down With Debt,

Hit by Competition, Firm

* May Be Sold Off in Pieces

A Losing Battle With the Bells

. By DEBORAII SOLOMON

,Staff Reporter of THE WALL STREET
JOURNAL NEW YORK-C. Michael Armstrong
has spent four years of furious deal making
in a bid to push AT&T Corp. beyond its long-
distance roots and back on top of the
telecommunications landscape.

Now, the chief executive and his top
lieutenants are working frantically just to
keep control of the company’s destiny.
Publicly, they insist that AT&T is better off
than most of its peers struggling to survive
the telecom meltdown. But privately, amid
16-hour days crisscrossing the nation in
corporate jets, even they acknowledge that
the end of an independent AT&T may well
be in sight. Paced with a massive debt load
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and a deteriorating cash position, AT&T is on
the verge of selling parts or all of the business
icon. That could Include the two cable
companies Mr. Armstrong spent $100 billion
??ulre in hopes of building an altern cy
spending. (Articles on Pages A2 and A14)

Weaknesses remain in the health system’s
preparations for terrorist attacks,
administration officials told Congress.
Meanwhile, lawmakers unveiled a $3.2
billion plan to fight bioterrorism. A top FBI
official said recent Pennsylvania raids are
unlikely to aid the anthrax inquiry. (Article
on Page A6) * * * .

Ararat called for Israeli withdrawal from
the West Bank, Gaza Strip and east Jerusalem
in a speech on the 13th anniversary of his
declaration of Palestinian independence.
Israeli raids left a Palestinian dead as Arafat’s
police freed two militants detained after the
assassination of all Israeli cabinet minister.

Serb police guarded government buildregs
after a mutinous secret-police unit, angry at
Belgrade’s dealings with the Hague, refused
to accept civilian control. Separately, Kosovo
votes tomorrow in a first, ii symbolic, step
toward independence from Serbia.

Macedonia’s parliament approved
constitutional reforms underpinning a peace
deal. The vote came after a long period of
pressure by Western envoys to codify new
rights for ethnic Albanians after rebels
disbanded.

A federal judge dismissed all remaining
charges against two former Utah Olympic
officials accused of buying votes to win the
2002 Winter Games for Salt Lake City. The
judge had thrown out four key counts in July.
* % %

Cancer researchers have developed a
method of encapsulating single atoms of
radioactive material in injectable molecules
that can find and destroy tumor cells. Human
trials may begin soon. (Article on Page B3)

Two freight trains collided head-on about
25 miles northwest of Detroit, killing two
crewmen, injuring two others and forcing
nearby evacuations. Investigators focused on
a switching malfunction or bad weather. * *

*

Peace Corps workers were recalled from
Zimbabwe after the government refused to
issue permits for new volunteers. Harare
0.77; 2.2179 has been reducing the presence
of international agencies ahead of elections
next year.
might end up in Afghanistan. Pakistan, once
a welcoming gateway for Arab mujahedeen,
has also closed Afghan frontier crossings in
recent weeks and carefully screens all Arab
visa applicants, submitting their names to
local security agencies.

Across the Middle East, hundreds of
presumed jihad organizers, who openly
worked out of mosques and even government
offices to send fighters to Afghanistan in the
1980s and Bosnia-Herzegovina in the 1990s,
have been rounded up since the Sept. 11
killings in New York and Washington. “Back
in the past; going to jihad in Afghanistan was
a big thing, something to be celebrated by
everybody,” explains Jareal Khashoggi, a
Saudi newspaper editor who frequently met
Mr. bin Laden in Afghanistan while covering
the war in the 1980s. “Now, if you're a Saudi
and you’re going to fight there for the
Taliban, you're joining the enemy.”

In part, that’s because few Arab
governments want to upset the U.S. and end
up a target in the Bush administration’s war
on terrorism. More important, the Afghan
jihad campaign against the Soviets badly
boomeranged on its Middle Eastern sponsors.
Returning Afghan veterans such as Mr. bin
Laden have helped destabilize much of the
Arab world, fueling terrorist groups such as
Egypt’s Islamic Jihad, Algeria’s GIA and the
Aden Abyan Islamic Army in Yemen.

FIRST LADY Laura Bush will sub for her
husband in tomorrow’s national radio
address, to kick off a campaign highlighting
the Afghan Tallban’s abuse of women. Also
involved: Jay Leno’s wife, Mavis, and
Britain’s Cherie Blair. Yesterday, at the Bush
ranch, Russia’s President Putin agreed the
women need help, but the “end result” must
not be that “a lady would turn into a man.”

TERRORISTS” FUNDS are Treasury
Secretary O’Neilrs target in Ottawa today, as
he presses the G-20 group of nations to form
money-laundering surveillance units. The
units would join the global Egmont Group
intelligence exchange; among G-20 nations
that don’t belong are Saudi Arabia, China,
Germany, Indonesia and India. Countries
meeting in Canada have agreed to an
antiterrorism agenda but not to specific
actions.

JOB REFERENCE: The White House as
early as today may grant Senate Majority
Leader Daschle’s wish and name his aide,
Jonathan Adelstein, to one of two Democratic
seats on the Federal Communications
Commission. The vacancy has left the FCC
with a 3—-1 GOP edge.

LEGAL LOOPHOLE: Microsoft tries to
shield Ill; top Washington lawyer, Charles F.
Rule, from having to reveal some contacts
with the administration before he negotiated
the company’s controversial antitrust
settlement. He was formally named a counsel
of record yesterday, exempting him from
disclosures otherwise demanded under a
1974 law requiring court review of antitrust
deals.

GOP’S GILMORE is safe through 2002,
White House advisers say.

. The party chairman will stay on through
the critical midterm elections, they are telling
Republicans; many are unhappy about the
GOP’s loss last week of the governorships in
New Jersey and

Gilmore’s Virginia.

Democrats gloat they have won “the main
event” in redistricting after a federal court
panel approves a plan favorable to Texas’s
majority-Democratic House delegation. GOP
Leader Delay of Texas had predicted gains of
as many as eight seats; the party still says it
can add two.

Republicans urge ex-Rep. Lazio, who lost
a Senate race to Hillary Clinton. to seek his
old House seat back phone companies enter
the long-distance market at a rapid clip,
AT&T faces the prospect of heavy new
competition.

The situation AT&T now finds itself in “is
a little bit like Gen. Cornwallis surrendering
to Revolutionary forces,” says Tom Evslin,
chief executive of Internet telephony firm
ITXC Corp. and a former AT&T executive.
The Parts or the Whole?

While many have speculated whether Mr.
Armstrong would ultimately be removed

from the helm of AT&T, ii appears instead
that AT&T is slowly being taken away from
him. The company’s directors, and Mr.
Armstrong himself, had reluctantly come to
the realization that AT&T is worth more in
pieces than as a struggling whole when they
announced a plan to break it into four pieces
a year ago. Now, it appears the company will
not be able to hold on to those different parts.
“Times have changed,” says a person close
to Mr. Armstrong. Now, the thinking is, “If
you're going to break up, why not just sell
the pieces and get some long-term value for
shareholders?”

With several trips to Washington a month,
Mr. Armstrong, the 63-year-old former head
of General Motors Curp.’s Hughes
Electronics, is pleading with regulatots to
order relief. Taking an even more visible role
is the company’s chief financial ofricer,
Charles Noski, who is trying to juggle the
various credit-rating agencies, the equity and
debt markets, AT&T’s board and Wall Street
as well as heading negotiations for the
company’s cable-TV unit.

Mr. Armstrong argues AT&T is better off
today than it was when he took over,
pointing to the building of wireless and cable
franchises. “In 1997 we didn’t know if AT&T
had a future. But today we’ve got the assets,
we’ve got the businesses, we’ve got the
management team. We’ve got a future,” says
Mr. Armstrong. Hopes of Keeping It Together

He and other AT&T officials hold out the
possibility of keeping the empire together,
But he acknowledges that AT&T may not stay
intact: “If it’s In a form of stand-alone
companies or in the form of further industry
consolidation, those assets and those people
and those customers will still be AT&T/”

Some of AT&T’s woes reflect those across
the telecommunications industry, which Is
imploding in the wake of a massive glut of
capacity and retrenchment of once-abundant
investment dollars. But AT&T’s plight was
aggravated b?? s of deals struck by Mr.
Armstron. I-
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U.S. SENATE JUDICIARY COMMITTEE
HOLDS A HEARING ON THE MICROSOFT
SETTLEMENT

SPEAKERS:

U.S. SENATOR PATRICK J. LEAHY (D-V-
F) CHAIRMAN

U.S. SENATOR EDWARD M. KENNEDY
(D-MA)

U.S. SENATOR JOSEPH R. BIDEN JR. (D-
DE)

U.S. SENATOR HERBERT KOHL (D-WTI)

U.S. SENATOR DIANNE FEINSTEIN (D—
CA)

U.S. SENATOR RUSSELL D. FEINGOLD
(D-w1)

U.S. SENATOR CHARLES E. SCHUMER
(D-NY)

U.S. SENATOR RICHARD DURBIN (D-IL)

U.S. SENATOR MARIA CANTWELL (D-
WA)

U.S. SENATOR JOHN EDWARDS (D-NC)

U.S. SENATOR ORRIN G. HATCH (R-UT)

RANKING MEMBER

U.S. SENATOR STROM THURMOND (R-
SC)

U.S. SENATOR CHARLES E. GRASSLEY

. SENATOR ARLEN SPECTER (R-PA)
. SENATOR JON KYL (R-AZ)

. SENATOR MIKE DEWINE (R-OH)

. SENATOR JEFF SESSIONS (R-AL)

. SENATOR SAM BROWNBACK (R-

. SENATOR MITCH MCCONNELL (R—
KY)

LEAHY: I just want to do a little
housekeeping here. I want to make sure the
chairman and ranking member of the
Antitrust Subcommittee are here—Senator
Kohl and Senator DeWine — both of whom
have done a superb job for years in handling
antitrust matters.

I told Senator DeWine earlier—now this
would probably cause a recall petition for the
Republican Party in Ohio, but what a terrific
job he did as chairman and what a terrific job
Senator Kohl has done as chairman on
antitrust matters in pointing out that they’re
issues of great complexity, very important to
everybody here in the Senate. I've look at the
proposed settlement the Department of
Justice and nine states have transmitted to
the District Court. The reason that they
planned for the conclusion of what has really
been a landmark antitrust litigation. But now,
it’s going to pass the legal test set out in the
Tunney Act if it’s going to gain court
approval. That test is both simple and broad,
and requires an evaluation of whether the
proposed settlement is in the public interest.

There is significant difference of opinion
over how well the proposed settlement
passes this legal test. In fact, the states
participating in the litigation against
Microsoft are evenly split— - nine states
joined in the proposed settlement and nine
non-settling states presented the court with
an alternative remedy.

As the courts wrangle with the technical
and complex legal issues at stake in the case,
this committee is conducting hearings to
educate ourselves and to educate the public
about what this proposed settlement really
means for our high-tech industry and for all
of us who use computers at work, at school,
and at home.

Scrutiny of the proposed settlement by this
committee during the course of the Tunney
Act proceeding is particularly important. The
focus of our hearing today is to examine
whether the proposed settlement is good
public policy and not to go into the legal
technicalities. The questions raised here and
views expressed may help inform the court.

I plan with Senator Hatch to forward to the
court the record of this hearing for
consideration as the court goes about the
difficult task of completing the Tunney Act
proceedings and the remedy solved by the
non-settling states.

I am especially concerned that the District
Court takes the opportunity seriously to
consider the remedy proposal of the
nonsettling states but to consider them before
she makes her final determination on the
other parties” proposed settlement.

The insights of the other participants in
this complicated and hard-fought case are
going to be valuable additions to the
comments received in the Tunney Act
proceeding. I would hope that it would help
inform the evaluation whether the settlement
is in the public interest, a matter of which
for many people is still an open question.

The effects of this case extend beyond
simply the choices available in the software
marketplace. The United States has long been
the world leader in bringing innovative
solutions to software problems, in creating
new tools and applications for use on
computers and the web, and in driving
forward the flow of capital into these new
and rapidly growing sectors of the economy.

This creativity is not limited just to Silicon
Valley. My own home area, Burlington,
Vermont, ranks seventh in the nation in
terms of patent filings. Burlington has 38,000
people. It’s in a county of about 130,000
people. It is not per capita. This is actual
filings—seven in the nation.

So, whether the settlement proposal will
help or hinder this process, and whether the
high tech industries will play the important
role that they should in our nation’s
economy, is a larger issue behind the
immediate effects of this proposal. So, with
that in mind, I intend to ask the
representatives of the settling parties how
their resolution of this conflict will serve the
ends that the antitrust laws require.

Our courts have developed a test for
determining the effectiveness of a remedy in
a Sherman Act case: The remedy must end
the anti-competitive practices, it must
deprive the wrongdoer of the fruits of the
wrongdoing and it must ensure that the
illegality never recurs.

The Tunney Act also requires that any
settlement of such a case serve the public
interest. These are all high standards, but
they are reasonable ones and people have
dealt with them for years. In this case, the DC
Circuit, sitting en banc and writing
unanimously, found that Microsoft had
engaged in serious exclusionary practices, to
the detriment of their competitors and, thus,
to all consumers. So, we have to satisfy
ourselves that these matters have been
addressed and redressed, or if they have not,
why not. I have noted my concern that the
procedural posture of this cas

e not jeopardize the opportunity of the
non-settling states to have their day in court

and not deprive the District Court of the
value of their views on appropriate remedies
in a timely fashion. In addition, I have two
basic areas of concern about the proposed
settlement.

First, I find many of the terms of the
settlement to be either confusingly vague,
subject to manipulation, or worse, both. Mr.
Rule raised an important and memorable
point when he last testified before this
committee in 1997 during the important
series of hearings that were convened by
Senator Hatch on competition in the digital
age, hearings that have shaped a lot of
thinking in the Senate.

Testifying about the first Microsoft-Justice
Department consent decree, Mr. Rule said,
quote: “Ambiguities in decrees are typically
resolved against the government. In addition,
the government’s case must rise or fall on the
language of the decree; the government
cannot fall back on some purported “spirit”
or “purpose” of the decree to justify an
interpretation not clearly supported by the
language.”

LEAHY: So, we take seriously such
counsel, and would worry if ambiguity in the
proposed settlement would jeopardize its
enforcement.

Secondly, I am concerned that the
enforcement mechanism described in the
proposed decree lacks the power and the
timeliness necessary to inspire confidence in
its effectiveness. Particularly .in light of the
absence of any requirement that the decree be
read in broad remedial terms, it is especially
important that we inquire into the likely
operation of the proposed enforcement
scheme and its effectiveness.

Any lawyer Who has litigated cases, and
Mr. James, I would certainly include you, any
business person knows how distracting
litigation of this magnitude can be and
appreciates the value that reaching an
appropriate settlement can have not only for
the parties but also for consumers, who are
harmed by anti-competitive conduct, and the
economy. I'm the first one to say that we’d
like some finality, so everybody involved, all
companies, can know what the standards are
and all consumers can know what they are.

Because of that, I do not come to this
hearing prejudging the merits of this
proposed settlement but instead as one who
is ready to embrace a good settlement that
puts an end to the merry-go-round of
Microsoft litigation over consent decrees.

But the serious questions that have been
raised about the scope, enforceability and
effectiveness of this proposed settlement
leave me concerned that, if it’s approved in
its current form, it may simply be an
invitation for the next chapter of litigation. I
want an end to this thing. I think everybody
wants at end to it, but we want an end to it
where we know what the rules are going to
be. If we don’t know what the rules are going
to be, as sure as the sun rising in the East,
we’re going to face these issues again.

On this point, I share the concern of Judge
Robert Bork, who warns, in his written
submission, that the proposed settlement
“contains so many ambiguities and loopholes
as to make it unenforceable, and likely to
guarantee years of additional litigation”.

I look forward to hearing from the
Department of Justice and the other witnesses
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here. I will put into the record a series of
letters, one, a letter to myself and Senator
Hatch from James Barksdale, another letter to
Assistant Attorney General James and
Senator Hatch and a letter to Senator Hatch
from Assistant Attorney General James,
letters to myself and Senator Hatch and
Robert Bork, a letter to myself and Ralph
Nader with two enclosures, written
testimony of the Computing Technology
Industry Association; written testimony of
Catfish Software, Inc.; and written testimony
of Mark Havicek (ph) of Digital Data
Resources, Inc.

I yield to Senator Hatch who has been such
a support of hearings on this issue earlier.

HATCH:

Thank you,

Mr. Chairman.

As you know, we conducted a series of
hearings, as you’ve mentioned, in this
committee in 1997 and 1998 to examine the
policy implications of the competitive
landscape of the then burgeoning hightech
economy and industry, which was about to
explode with the advent of the Internet.

Those hearings focused on competition in
the industry, in general, and, more
specifically, complaints that Microsoft had
been engaged in anti-competitive behavior
that threatened competition and innovation
to the detriment of consumers. Our goal was,
and I believe today is, to determine how best
to preserve competition and foster innovation
in the hightechnology industry.

Although the committee, and I, as its
chairman—then chairman, was criticized by
some, I strongly believed then, and continue
to believe now, that in a robust economy
involving new technologies, effective
antitrust enforcement today would prevent
the need for heavy-handed government
regulations of business tomorrow.

My interest in the competitive marketplace
in the high-technology industry was
animated by my strong opposition to
regulations of the industry, whether by
government, or by one or few companies.

As we may remember, the hearings before
the Judiciary Committee developed an
extensive record of Microsoft’s conduct, and
evidenced various efforts by the company to
maintain and extend its operating system
monopoly.

These findings, I would note, were
reaffirmed by a unanimous, and ideologically
diverse Court of Appeals. The Microsoft
case—and its ultimate resolution—present
one of the most important developments in
antitrust law in recent history, certainly in
my memory. As [ have emphasized before,
having a monopoly is not illegal under our
laws. In fact, in a successful capitalist
system, striving to be one should be
encouraged, as a matter of fact. However,
anti-competitive conduct intended to
maintain or extend this monopoly would
harm competition and could possibly be
violative of our laws. I believe no one would
disagree that the DC Circuit Court’s decision
reaffirmed the fundamental principle that a
monopolist— even a monopolist in a high-
tech industry like software—must compete
on the merits to maintain its monopoly,
which brings us to today’s hearing. We are
here to examine the policy implications of

the proposed settlement in the government’s
antitrust litigation against Microsoft.

Mr. Chairman, rather than closing the book
on the Microsoft inquiry, the proposed
settlement appears to be only the end of the
latest chapter.

The settling parties are currently in the
middle of the so-called Tunney Act process
before the court. And, the non-settling parties
have chosen to further litigate this matter and
last week filed their own proposed
settlement.

This has been a complex case with
significant consequences for Microsoft, high-
tech entrepreneurs and the American public
as well. The proposed settlement between
Microsoft and the Justice Department and
nine of the plaintiff state attorneys general is
highly technical.

We have all been studying it, and its
impact, with great interest. Each of us has
heard from some, including some of our
witnesses here today, that the agreement
contains much that is very good. Not
surprisingly, we have also heard and read
much criticism of the settlement. These are
complex issues, and I would hope today’s
hearing will illuminate the many questions
that we have.

I should note that about two weeks ago, I
sent a set of detailed and extensive questions
about the scope, interpretation, and intended
effects of the proposed settlement to the
Justice Department, naturally seeking further
information on my part.

First, I want to commend the department
for getting the responses to these questions to
me promptly. We received them yesterday. !
think the questions, which were made
public, and the Department’s responses,
could be helpful to each member in forming
an independent and fair analysis of the
proposed settlement.

To that end, and for the benefit of the
committee, Mr. Chairman, I would like to
make both the questions and the
department’s answers part of the record for
this hearing, so I would ask unanimous
consent that they be made part of the record.

As I noted in my November 29 letter to the
department, I have kept an open mind
regarding this settlement, and continue to do
so. I have had questions regarding the
practical enforceability of the proposed
settlement and whether it will effectively
remedy the unlawful practices identified by
the DC Circuit, and restore competition in the
software marketplace. I am also cognizant of
both the limitation of the claims contained in
the original Justice Department complaint by
the DC Circuit, as well as the standards for
enforcement under settled antitrust law.

I believe that further information regarding
precisely how the proposed settlement will
be interpreted, given DC Circuit case law, is
necessary to any full and objective analysis
of the remedies proposed therein. I hope that
this hearing will result in the development of
such information that would supplement the
questions that I put forth to the Department.

Mr. Chairman, one important and critical
policy issue that I would hope we can
address today, and that I would like all of our
witness to consider as they wait to be
empaneled so that they can discuss, is the
difficult issue of the temporal relation of

antitrust enforcement in new high-
technology markets.

It cannot be overemphasized that timing is
a critical issue in examining conduct in the
socalled “new economy”. Indeed, the most
significant lesson the Microsoft case has
taught us is this fact. The DC Circuit found
this issue noteworthy enough to discuss in
the first few pages of its opinion. And I will
quote from the unanimous court:

“What is somewhat problematic is that just
over six years have passed since Microsoft
engaged in the first conduct plaintiffs alleged
to be anti-competitive. As the record in this
case indicates, six years seems like an
eternity in the computer industry. By the
time the court can assess liability, firms,
products, and the marketplace are likely to
have changed dramatically. This, in turn,
threatens enormous practical difficulties for
courts considering the appropriate measure
of relief in equitable enforcement actions.”
The Court goes on to say that “Innovation to
a large degree has already rendered the anti-
competitive conduct obsolete, although by no
means harmless” unquote.

This issue is one that is relevant for this
committee to consider as a larger policy
matter, as well as how it relates to this case
and the proposed settlement we are
examining today. Let me just say that one of
things that worries me is what are the
enforcement capabilities of this settlement
agreement? It was only a few years before
these matters arose that Microsoft had agreed
to a consent decree—to a conduct decree that
many feel that they did not live up to.

I think it’s a legitimate issue to raise as to
how well the agreement that the Justice
Department has worked out with Microsoft
and nine of the plaintiffs, how will it be
enforced if anticompetitive conduct
continues.

In that regard, let me just raise Mr.
Barksdale’s letter which I believe you put
into the record.

LEAHY: 1did, I did.

HATCH: Let me raise it, because he does
make some interesting comments in his letter
and if I can read them, I think they might
be—at least part of opening up the questions
in this matter. I'll just quote a few
paragraphs.

He says: “These developments have
stiffened my resolve to do all I can to ensure
that competition and consumer choice are
reintroduced to the industry. It is vitally
important that no company can do to a future
Netscape that Microsoft did to Netscape from
1995 to 1999. It is universally recognized that
the 1995 consent decree was ineffective. I
respectfully submit that the proposed final
judgment, PFJ, is the subject of the hearing
would be even less effective, if possible, than
the 1995 decree in restoring competition and
stopping anticompetitive behavior.
Accordingly, Senator Leahy, I'm going to
follow your suggestion that I help the
committee answer one of the central
questions. If the PFJ had been in effect all
along, how would it have affected Netscape?
More important, how will it affect future
Netscapes?”

He describes the impact on future
Netscapes as follows and let me just read a
couple of paragraphs in this regard: “As
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discussed in the attached document, the
unambiguous conclusion is that the PFJ
agreed upon last month by Microsoft and the
Department of Justice had been in existence
in 1994, Netscape would have never been
able to obtain the necessary venture capital
financing. In fact, the company would have
not come into being in the first place. The
work of Mark Andresson’s team at the
University of Illinois in developing the
Mosaic browser would likely have remained
an academic exercise. An innovative,
independent browser company simply could
not survive under the PFJ and such would be
the effect on any company developing the
future technologies as innovative as the
browser was in the mid-1990s.”

He goes on to characterize whether or not
Microsoft could have developed itself, but let
me just read the last two paragraphs of this
letter: “If the PFJ’s provisions are allowed to
go into effect, it is unrealistic to think that
anybody would ever secure venture capital
financing to compete against Microsoft. This
would be a tragedy for our nation. It makes
a mockery of the notion that the PF] is, quote,
“good for the economy”’, unquote. If the PFJ
goes into effect, it will subject an entire
industry to dominance by an unconstrained
monopolist, thus snuffing out competition,
consumer choice and innovation in perhaps
our nation’s most important industry. And
worse, it will allow them to extend their
dominance to more traditional businesses,
such as financial services, entertainment,
telecommunications and perhaps many
others.

Four years ago, I appeared before
committee and was able to demonstrate, with
the help of the audience, that Microsoft
undoubtedly had a monopoly. Now it has
been proven in the course that Microsoft not
only having a monopoly, but they have
illegally maintained that monopoly through a
series of abusive and predatory actions. I
submit to the committee that Microsoft is
infinitely stronger in each of their core
businesses than they were four years ago,
despite the fact that their principal
arguments have been repudiated eight to zero
by the federal courts. Now, if you’ll keep
these thoughts in mind during your hearing,
let me send a more detailed analysis of my
views as followed”.

Well, the importance of that letter is
basically, Barksdale was one of the original
complainants against Microsoft and was one
of the very important witnesses before this
committee in those years when we were
trying to figure out what we’re doing here.
And I don’t think you can ignore that, so
these questions have to be answered that he
raises, plus the questions that I had given as
well.

So, that’s the—you put that letter in the
record?

LEAHY: I have and also I understood you
wanted those letters (inaudible).

HATCH: I appreciate it.

Let me just say, Mr. Chairman, I'm grateful
that you’re continuing the committee’s
important role in high technology policy
matters, and I as I would expect you to do,
because I know that you take a great interest
in these matters, as do, I think, every
individual person on this committee and as

does every individual person on the
committee.

HATCH: I certainly look forward to hearing
our witnesses today and I'm going to keep an
open mind on where we’re going here and
hopefully they can resolve these matters in
a way that is beneficial to everybody,
including those who are against Microsoft
and Microsoft itself.

Thank you,

Mr. Chairman.

LEAHY: Thank you.

Senator Kohl?

KOHL: Mr. Chairman, we thank you for
holding this hearing here today. This is a
crucial time for competition in the high tech
sector of our economy. After spending more
than three years pursuing its groundbreaking
antitrust case against Microsoft, the
government has announced a settlement.

But the critical question remains, will this
settlement break Microsoft’s stranglehold
over the computer software industry and
restore competition in this vital sector of our
economy. I have serious doubts that it will.

An independent federal court, both a trial
court and a court of appeals found that
Microsoft broke the law and that its violation
should be fixed. This antitrust case was as
big as they come.

Microsoft crushed a competitor, illegally
tried to maintain its monopoly and stifled
innovation in this market. Now, after all
these years of litigation, of charges and
countercharges, this settlement leaves us
wondering, “Did we really accomplish
anything?” Or, in the words of the old song,
“Is that all there is?”

Does this settlement debate a Supreme
Court mandate that it must deny the antitrust
violator the fruits of its illegal conduct? It
seems to me and to many, including nine of
the states that joined the federal government
in suing Microsoft, that this settlement
agreement is not strong enough to do the job
to restore competition to the computer
software industry, It contains so many
loopholes; qualifications and exceptions that
many worry that Microsoft will easily be able
to evade its provisions.

Today, for the vast majority of computer
users, the first thing they see when they turn
on their machine is the now familiar
Microsoft logo placed on the Microsoft start
menu. And all of their computer operations
take place through the filter of Microsoft’s
Windows operating system.

Microsoft’s control over the market is so
strong that today, more than 95 percent of all
personal computers run under Windows
operating system, a market share high enough
to constitute a monopoly under antitrust law.

Its share of the Internet browsing market is
now over 85 percent and reported a profit
margin of 25 percent in the most recent
quarter, a very high number in challenging
economic times. Microsoft has the power to
dictate terms to manufacturers who wish to
gain access to the Windows operating system
and the ability to leverage its dominance into
other forms of computer software. Microsoft
has never been shy about using its market
power.

Are we here today really confident that in
five years, this settlement will have had any
appreciable impact on these facts of life in
the computer industry? I am not.

We stand today on the threshold of writing
the rules of competition in the digital age. We
have two options. One option involves one
dominate company controlling the computer
desktop facing minor restraints that expire in
five years, but acting as a gatekeeper to 95
percent of all personal computer users.

The other mile is the flowering of
innovation and new products that resulted
from the breakup from the AT&T telephone
monopoly nearly 20 years ago. From cell
phones to faxes, from long distance price
wars to the development of the Internet itself,
the end of the telephone monopoly brought
an explosion of new technologies and
services that benefit millions of consumers
every day. We should insist or nothing less
in this case.

In sum, any settlement in this case should
make the market for computer software as
competitive as the market for computer
hardware is today. While there is nothing
wrong with setting, of course, we should
insist on a settlement that has an immediate,
substantial and permanent impact on
restoring competition in this industry.

I thank our witnesses for testifying today
and we look forward to hearing your views.

LEAHY: Thank you.

Senator DeWine? DEWINE: Mr. Chairman,
thank you very much for holding this very
important hearing concerning the
Department of Justice’s proposed final
judgment in its case against Microsoft.

Mr. Chairman, as we examine this
judgment and attempt to imagine what it will
mean for the future of competition in this
market, we must keep in mind the serious
nature of this case. According to the DC
Circuit Court, Microsoft did, in fact, violate
our antitrust laws. Their behavior hurt the
competitive marketplace. This is something
that we must keep in mind as we examine
the proposed final judgment.

This hearing is particularly important at
this time, because federal law does require
the District Court to examine the proposed
settlement and determine if it is, in fact, in
the public interest.

Federal law clearly allows the public to be
heard on such matters. I believe that this
forum today will further that process of
public discussion.

The Court of Appeals in this case, relying
on established Supreme Court case law,
explained when appropriate remedy in
antitrust case, such as this one, must seek to
accomplish. It should unfetter the market and
anti-competitive conduct, terminate the
illegal monopoly and deny the defendant the
fruits of its violations.

It’s important, Mr. Chairman, that we
examine where the proposed decree would,
in fact, accomplish these goals. There seems
to be a great deal of disagreement about what
the competitive impact of the decree will be.
While the proposed settlement, correctly, I
believe, focuses primarily on the market for
middleware, there has been a great deal of
concern raised about the mechanism for
enforcing such a settlement. Specifically, I
think we need to discuss further whether the
public interest would be better served with
a so-called special master or some sort of
administrative mechanism or whether the
Justice Department can be more effective in
enforcing the decree on its own.
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In addition to the Department of Justice’s
proposed final judgment, we also have the
benefit of another remedy’s proposal which
has been submitted to the court by nine states
that did not join with the antitrust division’s
proposal. I would like to hear from our
witnesses about the role they believe this
alternative proposal should play in the
ongoing Tunney Act proceedings.

As I mentioned early, Mr. Chairman, the
Court of Appeals directed that any remedies
should seek to deny Microsoft the fruits of its
illegal activities. One clear benefit Microsoft
derives from its violations was the effective
destruction of Netscape as a serious
competitor and a decrease in Java’s market
presence.

It’s obviously impossible to go back in time
and resurrect the exact market structure that
existed, but it is important to discuss how the
proposed settlement deals with this problem.
I'd also like to note for the record that
Microsoft will be represented today by one of
their outside counsel, Rick Rule, rather than
an actual employee of the company. Mr. Rule
is an outstanding antitrust lawyer. He is well
qualified to testify on this issue and we
certainly look forward to hearing his
testimony today.

However, Mr. Chairman, I must say that I
am disappointed that Microsoft chose not to
send an actual officer of the company
because it does not appear to represent,
frankly, the fresh start that I think we’re all
hoping to begin today.

Finally, I would like to thank you, Mr.
Chairman, Ranking Member Hatch and
Antitrust Subcommittee Chairman Kohl for
all of your hard work in putting this hearing
together and all of your work on this issue
generally, over the last year.

I look forward to the testimony of our
witnesses today and the committee’s
continuing oversight of this very important
issue.

LEAHY: Mr. James, there’s a vote on the
floor. I think there’s about two or three
minutes left in the roll call vote. We’re going
to suspend while we go to vote, but I think...

JAMES: I have a really brief statement.
Could I make that before you adjourn?

LEAHY: You can.

JAMES: Let me just say that at this hearing
and the accompanying media spectacle
indicate that Microsoft case is a subject of
significant public interest and debate. Some
argue that the case itself never should have
been filed to begin with. Now, after nearly
four years of litigation, Microsoft, the
Department of Justice and nine states, have
reached a settlement. I just want to commend
the parties for their tireless effort and
countless hours in reaching the compromise.
Settlement is nearly always preferable to
litigation and regulation by the market is
nearly always better than regulation by
litigation or the government, for that matter.

As far as what the public thinks, just this
week a nationwide survey indicated U.S.
government and Microsoft agreed to settle the
antitrust case, however, nine state AGs
argued that the antitrust case against
Microsoft should continue. Which statement
do you agree with?

U.S. economy and consumers would be
better off id the issue where we settle as soon

as possible, 70 percent; the court should
continue to investigate whether Microsoft
should be punished for its business activities,
24 percent. Not that the public is always
determinative, but I thought that would be an
interesting observation to add.

Thank you very much, Mr. Chairman.

LEAHY: I think, Mr. James, I think you’d
know from the comments that we’re across
the board here. Everybody, or the majority of
the people favor a settlement, but I must say
that I don’t think the majority of the people
favor any settlement. They favor a good
settlement and that’s what the questions will
be directed at and that’s why nine attorneys
general have expressed concern. Nine agreed
with the settlement, nine disagreed with the
settlement.

These are all very good, very talented
people.

So, in your testimony when we come back,
you’ve heard a number of the questions that
have been raised and we look forward to you
responding to them.

We’ll stand in recess while we vote.

(RECESS)

LEAHY: Sorry for that.

LEAHY: Mr. James, I should put on for the
record, Mr. James has served as the assistant
attorney general for the antitrust division
since June 2001. He previously served as
deputy assistant attorney general for the
Antitrust Division for the first Bush
administration from 1989 to “92. He served
as acting assistant attorney general for several
months in “92. He was then the head of the
antitrust practice of Jones Day Reavis &
Pogue in Washington. Not knowing what the
Senate schedule might be, Mr. James, we’ll
put your whole statement in the record, of
course. I wonder if you might summarize it,
but also with some reference to the charge
made in the letter to Senator Hatch and
myself by Mr. Barksdale, who said. had this
been the ground rules—we never would have
been able to get Netscape off the ground had
it been the ground rules at the time they
began Netscape, they would have never been
able to create Netscape. If that is accurate, of
course, we’ve got a real problem,

So, Mr. ,lames, it’s all yours.

JAMES:

Thank you,

Senator Leahy and good morning to you
and members of the committee. I'm pleased
to appear before you today to discuss the
proposed settlement of our still pending case
against Microsoft Corporation.

With me today are Deborah Majoris (ph),
my deputy, and Phil Malone (ph), who has
been the lead staff lawyer on the Microsoft
case from the very beginning. I note their
presence here because they were the ones
who responded to the judge’s order that we
negotiate around the clock and I think
they’ve recovered now.

As you know, on November 2, the
department and nine states entered into the
proposed settlement. We’re in the midst of
the Tunney Act period, as you know, and
that will end at the end of January at which
point the District Court will determine
whether the settlement is in the public
interest. We think that it is.

I'm somewhat limited in what I can say
about the case because of the pendency of the

Tunney Act proceeding, but of course, I'm
happy to discuss this with the committee for
the purpose of public explication.

When thinking about the Microsoft case,
from my perspective, it’s always important to
distinguish between Microsoft, the public
spectacle and Microsoft, the actual legal
dispute. We look, in particular, to what the
department alleged in its complaint and how
the court ruled on those allegations.

The antitrust division complaint had four
counts: attempted monopolization of browser
market in violation of Section II; individual
and competitive acts; and a course of conduct
to maintain the operating system monopoly
in violation of Section II of the Sherman Act;
tying it’s own browser to the operating
system in violation of Section I; and
exclusive dealing in violation of Section I.

I would note that a separate monopoly
leveraging claim brought by the states was
thrown out prior to trial and that the states
at one time had alleged in their complaint
monopolization of Microsoft Office market
and that was eliminated by the states through
an amendment.

There was, of course, a trial before Judge
Jackson, at the conclusion of which Judge
Jackson found for the government on
everything but exclusive dealing and ordered
Microsoft to be split into a separate operating
system and applications businesses after a
one year transitional period under interim
conduct remedies.

On appeal, however, only the monopoly
maintenance claims survived unscathed. The
attempt at monopoly claim was dismissed.
The time claim was reversed and remanded
for further proceedings under a much more
rigorous standard and the remedy was
vacated with the court ordering remedial
hearings before a new judge to address the
fact that liability findings had been, in their
words, drastically curtailed.

Even the monopoly maintenance claim was
cut back in the Court of Appeals decision.
The Court of Appeals found for Microsoft on
some of the specific practice and rules
against the government on the so-called
“course of conduct theory” of liability.

I recount all of this history to make two
basic points that I think are important as we
discuss the settlement.

First, the case, even as initially framed by
the Department of Justice, was a fairly narrow
challenge. It was never a direct assault on the
acquisition of the operating system monopoly
itself.

Second, and perhaps much more
important, the case that emerged from the
Court of Appeals was much narrower, still
focusing exclusively on the middleware
threat to the operating system monopoly and
specific practices, not a course of conduct
found to be any competitor. The Court of
Appeals decision determines the reality of
the case as we found it in the department
when I first arrived there in June as you
noted. The conduct found to be unlawful by
the court was the sole basis of relief.

It’s probably worth talking just briefly
about the monopoly maintenance claim. The
claim alleges that Microsoft engages in
various anti-competitive practices, the NT,
the development of rival web browsers and
lava. These products came to be known as
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middleware and was thought to pose a threat
to the operating system monopoly because
they had the potential to become platforms
for other software applications.

The court noted that the middleware threat
was nascent, that is to say that no one could
predict when, if ever, enough applications
would be written to middleware for it to
significantly displace the operating system
monopoly.

A few comments about the settlement
itself. In general terms, our settlement has
several important points that we think fully
and demonstrably remedy the middleware
issues that were at the heart of the monopoly
maintenance claims,

In particular, are our decree contains a very
broad definition of middleware that
specifically includes a forms of platform
software that have been identified as
potential operating system threats today and
likely to emerge as operating system threats
in the future, in the broadest terms types of
contractual restrictions and exclusionary
arrangements the Court of Appeals found to
be unlawful.

The defense is in those prohibitions where
the appropriate nondiscrimination and non-
retaliation provisions and it creates an
environment which middleware developers
can create programs that compete with
Microsoft on a function—Ilike function basis
to a regime of mandatory API documentation
and disclosure.

The most simple terms we believe our
remedy will permit is the development and
deployment of middleware products without
fear of retaliation or economic disadvantage.
That is what we believe and what the court
found that consumers actually lost through
Microsoft’s unlawful conduct and that is
what we think the consumers will gain
through our remedy. With specific reference
to what Mr. Barksdale said, if I may. I've not
reviewed Mr. Barksdale’s letter. I know that
in this particular situation with so much at
stake in this particular settlement that I've
seen lots of hyperbolic statements. I certainly
wouldn’t necessarily characterize his in that
vein without having read it in some detail.

I would note, however...

LEAHY: Mr. James, we're going to give you
an opportunity to do that, because I want you
to look at it. You can feel free to call it
hyperbolic or however, but I would ask that
you and your staff look at his letter, which
does raise some serious questions and I
would like to see what response you have for
the record.

JAMES: I will be happy to do so.

And with that, I'd be happy to answer your
questions.

LEAHY: Did you have more you wanted to
say on the letter before you...

JAMES: No, sir. I'm happy to respond to
what you folks want to talk about.

LEAHY: The Department of Justice has
been involved in litigation against Microsoft
for more than 11 years. I am one of those who
had hoped throughout that that the parties
might come to some conclusion. I think that
it’s in the best interest if you can have a fair
conclusion; it’s the best interests of the
consumers, the government, Microsoft,
competitors and everybody else.

I have no problem with that, but that
presupposes the right kind of settlement.

Over the course of those 11 years, the parties
entered into one consent decree and that just
ended up with a whole lot more litigation
over the terms of that consent decree.

I mention that because you take this
settlement and its already being criticized by
some for the vagueness of its terms and its
loopholes. Judge Robert Bork warned that it’s
and I think I'm quoting him correctly, “likely
to guarantee years of additional litigation”.

Now, what kind of assurances can you give
or what kind of predictions can you give that
if this settlement is agreed to by the courts,
that we’re going to see an end to this
litigation, we’re going to have to stop this
kind of merry go round of Microsoft litigation
concerning compliance or even the meanings
of the consent decrees. I notice a lot of people
in this room on both sides of issue. I have
a feeling they are here solely because of their
interest in government and not because and
not because the meter is running.

A lot of us would like to see this thing end,
but why do you feel that this decree, this
settlement is so good that it’s going to end?

JAMES: Well, Senator, that’s certainly a
legitimate question and I understand the
spirit in which it was asked. One, I think, the
facts of life is that one of the reasons we have
so many antitrust lawyers and perhaps why
there are so many of them in this room, is
that firms with substantial market positions
very often are the subject of appropriate
antitrust scrutiny and so it is with Microsoft
and so it should be.

Our settlement here is a settlement that
resolves a fairly complex piece of litigation.
It, by it’s terms, is going to be a complex
settlement in as much as it does cover a
broad range of activities and has to look into
the future prospectively in a manner that
benefits consumers. Some of that consumer
benefit certainly will come from the
development of competing products. Some of
that consumer benefit, however, will come
from competition from Microsoft as it moves
into other middleware products, et cetera.

We think that the terms of the decree are
certainly enforceable. I think so much of
what has been called a loophole are things
that are carve-outs necessary to facilitate pro-
competitive behavior and we certainly think
that the enforcement power embodied in this
decree, I would say an unprecedented level
of enforcement power, three tiers of
enforcement power, are sufficient to let the
Department of Justice...

LEAHY: But keep in mind that usually
these kinds of decrees, if it’s not specifically
laid out, the courts tend to decide the vague
questions against the government, not for.
Fortune Magazine called it and said even the
loopholes have loopholes, a pretty strong
statement from a very pro-business magazine.

The settlement limits the types of
retaliation Microsoft can take against PC
manufacturers that want to carry or promote
non-Microsoft software, but some would say
that gives a green light to other types of
retaliation.

Now, I don’t know why doesn’t the
settlement ban all types of retaliation. It has
no—the Court of Appeals, it said twice you
commingle the browser and operating system
code you violate Section II of the Sherman
Act. The proposed settlement contains no

prohibit on commingling code. There is no
provision barring the commingling of
browser code with the operating code.

So, you’ve got areas where they can
retaliate. You don’t have the barring of this
commingling of code. I mean, are these—
Fortune Magazine, Judge Bork and others
justified in thinking there are too many
loopholes here, notwithstanding the levels of
enforcement.

JAMES: Let me take your points in order—
first on the subject of retaliation.

Retaliation is a defined term in this decree.
It’s a term that we are using to define a sort
of conduct that Microsoft can engage in when
it engages in ordinary commercial
transactions. I don’t think that there is any
scope in the bounds of this case to prohibit
Microsoft from engaging in any form of
collaborative conduct with anyone in the
computer industry. Certainly, the types of
collaborative conduct that are permitted, the
so-called “loopholes”, are the type of
conduct that is permitted under standard
Supreme Court law embodied in decisions
like broadcast music and NCAA, also
embodied in the Federal Trade Commission-
Department of Justice joint venture
guidelines that sanction forms of conduct, so
that we think that antitrust lawyers certainly
can understand these types of issues and that
we think the courts can understand these
types of issues.

JAMES: Secondly, with regard to your
more particular point about commingling
code—it’s certainly the case that the Court of
Appeals following upon the District Court
decision found that Microsoft had engaged in
an act of monopolization in that it
commingled code for the purpose of
preventing the Microsoft browser from being
removed from the desktop. That’s certainly
the finding of the Court of Appeals.

Now, in the process of going through my
preparations for this hearing, I went back and
looked at the Department of Justice position
with regards to this throughout the course of
the case and even in the contempt
proceeding involving the former (inaudible),
it has always and consistently been the
Department of Justice’s contention that it did
not want to force Microsoft to remove code
from the operating system. They said that
over and over again in every brief that’s been
filed in this case.

What the Department of Justice wanted
was an appropriate as a remove functionality
that would give consumers the choice
between middleware functionalities. That is
exactly the remedy we have here and we
think it’s an effective remedy.

We’ve gone beyond that particular aspect
of this by including into our decree a specific
provision that deals with the question of
defaults, in other words, the extent to which
a Microsoft middleware—a non-Microsoft
middleware product can take over and be
(inaudible) both automatically in place of a
Microsoft middleware product. That’s
something that was not in the earlier decree.
It’s a step beyond what was included in
Judge Jackson’s order.

We think that we have addressed the
product integration aspects of the Microsoft
monopoly made in this claim in exactly the
terms that the department has always
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pursued with regard to that particular issue
and we’re completely satisfied with that
aspect of the relief.

LEAHY: Well, I will have a follow up on—
as you probably expect that my time is up
and I want to yield to Senator DeWine.
Actually, I have a follow up on the retaliation
also, but I do appreciate your answer.

Senator DeWine?

DEWINE: Thank you, Mr. Chairman.

This case has certainly been very
controversial and inspired a great deal of
discussion regarding the effectiveness of the
antitrust laws, especially within the high
tech industry. Netscape, for example, vocally
opposed Microsoft during this litigation and
many of Netscape’s complaints really were
validated by the courts. And yet, Netscape
ended up losing battle.

This sort of result has led some to question
whether our antitrust laws can be effective in
this particular industry and I personally
believe the antitrust laws are essential to
promoting competition within the industry
and throughout the country.

But I would like to hear what your views
are on this subject. What lessons do you
think this case teaches us in regards to that
and what do we say to people like Netscape?

JAMES: Well, it’s certainly the case that
our judicial system very often can provide a
crude tool for redressing particular issues
quickly. I would note that this particular case
was litigated on a very fast track and the
people at the Department of Justice ought to
be really commended for pushing this case
along at even the speed that it’s taken,
considering the comparable speed of other
cases.

I think, however, that the case stands for
an important proposition and that is that the
Department of Justice is up to meeting the
challenge, that it has the tools at its disposal
to investigate unlawful conduct, to
understand and appreciate the implications
of what complex technical matters involve, to
bring the resources to bear in order to litigate
these cases to a successful conclusion and,
where appropriate, to reach a settlement
that’s in the public interest.

One of the things that I think is an
important issue to note here is that there is
certainly a time difference between litigating
a matter of individual liability and litigating
a matter involving compliance with a term of
a decree.

We think that the enforcement powers that
are involved here are appropriate ones. We
think that enforcement by the Department of
Justice is the appropriate way to proceed in
these matters and we’re confident that this
provides the sort of best mechanism for
dealing with a complex matter in complex
circumstances.

DEWINE: One provision of the proposed
final judgment requires Microsoft to allow
consumers or computer manufacturers to
enable access to competing products.
However, to qualify for these protections, it
must have had a million copies distributed
in the United States within the previous year.

This would seem to me to run contrary to
traditional antitrust philosophy promoting
new competition. Why are these protections
limited to larger competitors?

JAMES: I'm actually glad you asked that
question, Senator, because that’s one of the

prevailing, I think, misconceptions of the
decree.

The provisions of the decree that require
Microsoft to allow a OEM placed middleware
product on the desktop apply without regard
to whether or not that product has been
distributed to I million people. That is an
absolute requirement.

The million-copy distribution provision
relates solely to the question of when
Microsoft must undertake these affirmative
obligations to create defaults, for example, for
a middleware product, to provide other types
of assistance to someone who has developed
that product. The fact of the matter is that
this is something that requires a great deal of
work, particularly these complex matters of
setting defaults, which is very important to
the competitive circumstances here. It would
be very difficult to impose upon Microsoft
the responsibility for making these
alterations to the operating system and
making them for every subsequent release of
the operating system to be automatic in the
case of any software company that shows up
and says, “I have a product that competes”.

But I want to be very clear here, Senator.
Every qualifying middleware product
without regard to how many copies its
distributed, an OEM can place that product
on the desktop immediately without regard
to this I million threshold. And quite frankly,
in today’s world, 1 million copies distributed
is not a substantial matter. I think in the last
year I might have gotten 1 million copies of
AOL 5.0 in the mail.

So, I don’t think that that’s really a very
large impediment.

DEWINE: Can I ask one last question?

You've mentioned in a number of
provisions the settlement will (inaudible)
beyond the four corners of a case. But
Microsoft agreed to these conditions anyway.
What are they and what is the goal of these
provisions?

JAMES: Well, I think one of the most
important one is the default provision. As of
the time of our original case, these
middleware products were fairly simple,
operating in a fairly simple way. You went—
you clicked onto that product, you evoked
that product and then you used it in
whatever way was appropriate.

In today’s world, software has changed. We
see what they call a more “seamless user
interface user experience”, and it’s necessary
for people to operate deeply within the
operating system on an integrated basis.

There were allegations that Microsoft
overrode consumer choice in these default
mechanisms in the case. With regard to each
and every one of those instances alleged by
the Justice Department, the Justice
Department lost. The court found that count
for Microsoft. Notwithstanding that as a
matter of fencing in and improving the nature
of this decree, we have included into this
issue the subject of defaults.

Another important area, I think, is a
question of server interoperability and that’s
a very, very important issue as we see going
forward. If you go back and read the
complaint in this case, you will find the
word “server” almost virtually never
appears. There’s no sort of very specific
allegations that go to this.

We thought that this was an important
alternative platform issue. We thought it was
important to stretch for relief in this area and
we did so and got, I think, relief that is very
effective in preserving this as people go into
an environment of more distributive web
processing.

So, we think that that’s a very powerful
thing and I think these are two issues that the
Department of Justice would have had a very,
very difficult time sustaining in court to the
extent that the court was inclined to limit us
to the proof that we put forward, so I think
these are very positive manifestations of the
settlement.

DEWINE: Thank you, Mr. Chairman.

LEAHY: We’re checking one—and I
mentioned this to Senator Kohl and Senator
Sessions and Senator Cantwell (inaudible)
been here to answer questions. We’re finding
out from the floor (inaudible) there may have
been a (inaudible). Any senator has a right
under Senate rules to object to committees
meeting more than two hours after the Senate
goes in session. We're on the farm bill and
a number of appropriations and other central
matters so that I've been told that a senator
has objected, as every senator has a right to
do, to its continuance. And as a result, the
good senator said they want us to, contrary
to what is going on in the Senate floor, we
have to respect the rules of the Senate. I do,
and we’re going to have to recess this hearing
at this time. I'm going to put into the record
the statements of all those who have come
here to testify.

Senator Hatch and I will try and find a
time we might reconvene this hearing
because both Senator Hatch and I feel this is
a very important hearing. Statements will be
placed in the record. The record will be open
for questions that might be submitted.

I apologize to everybody. We did not
anticipate this. With 100 senators, every so
often somebody exercises that rule. I
emphasize, senators have the right to exercise
that rule, especially when we’re in the last
three weeks of the session. I think we're
going to break for Christmas Day, but we're
in the last three weeks of this session and I
think senator (inaudible) wants to make sure
senators pay attention to (inaudible).

HATCH: Mr. Chairman?

LEAHY: Senator Hatch, we really
technically out of time.

HATCH: Mr. Chairman, we are out of time.
Any Senator can invoke a two-hour rule and
a senator has done that. Fortunately, I think
it was against the finance committee markup
today, but we reported out to bill anyway
right within the time constraint. That’s where
I went.

But both Senator Leahy and I apologize to
the witnesses who put such an effort in being
here today, because this is an important
hearing. These are important matters for both
sides, to all sides, I should say. There are not
just two sides here, and these matters have
a great bearing on just how positively
impactful the United States is going to be in
these areas. So, I hope that we can reconvene
within a relatively short period of time and
continue this hearing, because it is a very,
very important hearing and we apologize to
you that this happened.

LEAHY: It’s out of our hands, but I would
normally recess until tomorrow, but
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tomorrow we have this time for an executive
committee meeting of the Judiciary
Committee to do as we’ve done many times
already, to vote out a large number of judges.

So, with that, we stand recessed.

(UNKNOWN): Mr. Chairman, just a matter
of procedure. I am troubled by what I
understand to be a decision to send this
transcript to the court as an official document
from Congress in the middle of a litigation
that’s ongoing. I would think that anybody’s
statement that they gave could be sent to the
court. Any senator can write a letter to the
court.

LEAHY: I appreciate—we need to be...

(UNKNOWN): I haven’t studied it fully, but
as a (inaudible) it troubles me to have a...

LEAHY: That record is open to anybody
who wants to send anything in. Senator
Hatch and I have made that decision and that
will be the decision of the committee.

We stand in recess.

(UNKNOWN): I will be recorded as
objecting. END NOTES:
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(54%); ARLEN SPECTER (53%); JON L KYL
(53%); JEFF SESSIONS (52%); HITCH
MCCONNELL (51%); HERB KOHL (50%);
RICHARD MICHAEL DEWINE (50%);

ATTACHMENT 7

FRIED FRANK HARRIS SI??RIVER &
JACO??SON

Alphabetical Attorney Listing

Attorney D??

Charles F. (Rick) Rule is a partner resident
in Fried Frank’s Washington, DC and New
York offices and head of the firm’s antitrust
practice. He joined the firm in 2001.

Mr. Rule’s practice focuses on providing
U.S. and international antitrust advice to a
variety, of high-profile corporations.
counseling, structuring joint ventures
(including business-to- business exchanges)
and representing major corporations in
connection with investigations by the U.S.
Department of Justice, the Federal Trade
Commission and the European Commission.
Mr. Rule has represented clients such as Eli
Lilly & Company, Microsoft Corporation, US
Airways Inc., WorldCom, Inc., the National
Basketball Association, Goodyear Tire and
Rubber Co., and Air Products and Chemicals,
Inc. He has also been involved in the
antitrust clearance of some of the highest-
profile mergers in recent years, including
advising NYNEX in its merger with Bell
Atlantic (now known as Verizon
Communications) and serving as Exxon’s
lead counsel in its successful merger with
Mobil Oil Corporation (now known as
ExxonMobil Corporation).

Mr. Rule served as William Baxter’s special
assistant, in 1982, in the Antitrust Division
of the Department of Justice. He served as
acting head of the Division for almost half of
1985 and was appointed to the job
permanently in late 1986, becoming the

youngest person ever to be confirmed to the
position of Assistant Attorney General in
charge of the Antitrust Division. Mr. Rule
continued as the Assistant Attorney General
through the remainder of the Reagan
Administration and for the first several
months of the George Bush, Sr.
Administration. He received the Edmund J.
Randolph Award from the Department of
Justice in 1988. Following his departure from
the Justice Department in 1989, Mr. Rule was
a partner and head of the antitrust practice

at the Washington, DC law firm of Covington
& Burling.

Mr. Rule has served as a distinguished
adjunct professor of law at American
University’s Washington College of Law. He
was the inaugural chair of the Corporations,
Securities and Antitrust Practice Group of the
Federalist Society, and, from 1989-91, was
chair of the Economics Committee of the
ABA Antitrust Section. He is currently a
member of the Advisory Board of BNA’s
Antitrust & Trade Regulation Report and also
a member of the advisory boards of the
Washington Legal Foundation and the
Landmark Legal Foundation.

Mr. Rule is included among the world’s
leading antitrust lawyers in the Chambers
Global 20002001 listing. His biography
appears in Who’s Who in America. Who’s
Who in the East. Who’s Who in American
Law and similar publications.

Mr. Rule has written extensively and is a
frequent lecturer on a variety, of antitrust and
regulatory topics, and he contributes a
regular column on antitrust issues to the
Daily Deal. (See attached publications list.)

Mr. Rule received his JD in 1981 from the
University of Chicago Law School and his
BA, summa cure laude, in 1978 from
Vanderbilt University. He served as a law
clerk for Chief Judge Daniel M. Friedman of
the old United States Court of Claims (now
the Court of Appeals for the Federal Circuit).
He is on the Visiting Committee for the
University of Chicago Law School. He is
admitted to the bar in the District of
Columbia.

ATTACHMENT 8

The New York Times

FRIDAY, NOVEMBER 2, 2001

By STEPHEN LABATON

WASHINGTON, Nov. 1—The 18 states
involved in tile government’s landmark
antitrust lawsuit against Microsoft rebuffed
repeated request,” today by Microsoft and the
Justice Department to join the tentative
settlement they reached a day earlier.

Concluding a series of meetings in
Washington and cross-country telephone
calls, the slate prosecutors instead agreed
among themselves to ask the federal judge
overseeing tile case for time to examine the
details of the proposed deal.

The judge, Colleen Kollar-Kotelly of
Federal District Court for the District of
Columbia, has ordered the lawyers In the
case to appear before her on Friday morning
to report progress in the mediation
proceedings that she set up five weeks ago.

Today Microsoft and senior Justice
Department officials engaged with a mediator
in shuttle diplomacy, vigorously pressing the
states to adopt the agreement, people
involved in the case said.

Under that pressure, leaders of the group
struggled to hold together a fragile alliance
that was being led from Washington by Tom
Miller, the attorney general of Iowa, and
Richard Blumenthal, the attorney general of
Connecticut. Working from the headquarters
here of the National Association of Attorneys
General, the two were Joined by lower-level
lawyers from * other states, including New
York and California.

After a conference call this afternoon, the
states agreed to have their newly hired
lawyer, Brendan Sullivan, ask the judge for
more time to consider tile request. The
decision was described as unanimous.
Pressing hardest for the delay were
representatives from California, Connecticut,
Massachusetts, Ohio and Wisconsin,
according to one lawyer Involved in the case.

Participants described the state officials as
wary of accepting a deal before scrutinizing
the text of any proposed consent decree,
particularly in light of the history of the case.
“The last time I saw a public policy issue as
important and difficult as Microsoft decided
under impossible time constraints and
without a chance for adequate public review
was when California passed its electricity
deregulation bill,” said Bill Lockyer, the
California attorney general. “I'm not about to
stand by and see that happen again.”

It was an inartfully drawn consent decree
in 1994 that became the center of the initial
lawsuit filed by the Justice Department
against Microsoft. In that case, Microsoft was
accused of violating the terms of the decree
by integrating its Internet Explorer browser
software into its Windows operating system.
The company replied that it had done
nothing improper because the decree did not
explicitly constrain it from such integration.

The state prosecutors today faced a
difficult legal calculation. Several of them
were described as being skeptical of the
proposed deal but also uncertain whether
they would be able to proceed as a group at
odds with the federal government.

A break between the states and the Justice
Department would throw the cas?? uncharted
and .possibly 77 legal waters. No agreement
ca?? effect without the approval of a??ral
judge, and it is impossible to predict how
Judge Kollar-Kotelly might react to the
concerns of the states.

Nor is it certain whether her approval of
a settlement would prevent the states from
proceeding with their own antitrust lawsuit
against Microsoft To approve the proposed
deal struck with the Justice Department,
Judge Kollar-Kotelly would have to find that
it was in the public interest.

Today’s developments capped a
remarkable week of behind-the scenes
negotiations in Washington. For Microsoft,
the main negotiator has been Charles F. Rule
of Fried, Frank, Harris, Shriver & Jacobson,

a former assistant attorney general in charge
of antitrust during the Reagan administration,
where he got to know a young colleague
working on antitrust issues at the Federal
Trade Commission named Charles” A. James.
Mr. James, the current head of the antitrust
division, is leading the federal government’s
effort to settle the case.

News of the proposed settlement between
Microsoft and the Justice Department
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propelled the company’s stock and
contributed to a broader rally in the markets.
Microsoft shares rose 6.4 percent, or $3.69, to
$61.84.

Some of Microsoft’s largest competitors
voiced bitter disappointment about the terms
of the proposed deal and asserted that the
company had used its political influence
with a Republican administration to try to
quickly put an end to the case.

The rivals said that during court hearings
that will be “required on the proposed
settlement, they intended to provide
evidence of what they say was an improper
discussion between a senior aide to Attorney
General John Ashcroft who had been a top
official in the Republican Party and a
Republican lobbyist for AOL-Time Warner
that demonstrated Microsofts political
muscle. In a statement issued today,
Representative John Conyers Jr., Democrat of
Michigan, also indicated he would be
examining that incident, word of which has
been circulating widely in recent days among
lawyers, lobbyists and executives following
the case.

The aide to Mr. Ashcroft, David Israelite,
had been the political director of the
Republican National Committee, which
received hundreds of thousands of dollars
from Microsoft during the 2000 presidential
campaign. Mr. Israelite, now Mr. Ashcroft’s
deputy chief of staff, has recused himself
from any involvement in the Microsoft
antitrust case because he owns 100 shares of
Microsoft stock.

The 1obbyist involved in the discussion
was said to be Wayne Berman, who is also
a top Republican fundraiser.

According to the notes of a person briefed
about the conversation on Oct. 9, the day it
is said. to have occurred, Mr. Israelite called
Mr. Berman.

“Are you guys behind this business of the
states hiring their own lawyers in the
Microsoft case?” Mr. Israelite asked Mr.
Berman in the predawn conversation,
according to the notes. “Tell your clients we
wouldn’t be too happy about that.”

Mr. Israelite purportedly told the AOL
lobbyist that the Supreme Court would
probably deny a Microsoft appeal later in the
day, as the court in fact did, clearing the way
for the Justice Department to push hard for
a settlement with the company. According to
people who were later briefed on the
conversation by an AOL executive, Mr.
Israelite then complained that AOL, a leading
Microsoft rival, had been trying to
“radicalize” the states to oppose a settlement.

In recent interviews, both Mr. Israelite and
Mr. Berman denied that they had had any
conversations about the Microsoft case or
that they had talked at all that day.

“I find it offensive if someone has
suggested that I violated the terms of my
recusal, because I take that very seriously,”
Mr. Israelite said.

But an AOL executive said he was notified
by Mr. Berman about his conversation with
Mr. Israelite on Oct. 9, the day it was said
to have occurred. Nevertheless, this
executive and others at AOL said that upon
re-examination of Mr. Berman’s initial
description of the conversation with Mr.
Israelite, the company concluded that the

account of the conversation might not have
been reliable enough to justify filing an ethics
complaint.

But other industry executives and lobbyists
said they thought the conversation had
occurred and would ask Judge Kollar-Kotelly
to order an inquiry. Today Edward J. Black,
president of the Computer and
Communications Industry Association, a
trade group whose members include many of
Microsoft’s corporate adversaries, said he and
other groups would be raising the incident as
part of a court proceeding to consider the
merits of the settlement.

“Something is very rotten here,” Mr. Black
stud. “Israelite is a recused official. He holds
Microsoft stock. He raised a lot of money
from Microsoft. He steered money into
critical states that helped win the election.
And then he takes action to help facilitate
getting Microsoft out of trouble in an
enforcement action.”

Alter more than three years of litigation,
repeated courtroom setbacks and failed
settle- ly on whether an appeals court ruling
m June was interpreted broadly or narrowly.

Some Legal scholars pointed to the prece-
dents establishing the standard that
monopoly remedies should eliminate the
monopoly, deny with innovation.”

The tentative settlement would prohibit
Microsoft from entering into pricing deals
and contracts with personal computer makers
that effectively force them to favor Microsoft
prod-

ATTACHMENT 9

Clerk of the House of Representative

Secretary of the Senate

Legislative* Resource Center

Office of Public Records

B-106 Cannon Building

232 HartBuilding

Washington, DC 20515

Washington, DC 20510

RECEIVED

99 AUG-9 PM 2:38

OFFICE OF THE CLERK

U.S. HOUSE OF REPRESENTATIVES

LOBBYING REPORT

Lobbying Disclosure Act of 1995 (Section
5)—All Filers Are Required to Complete
This Page

1. Registrant Name Barbour Griffith & Rogers

2. Registrant Address

Check if different than previously reported
Address

1275 Pennsylvania Avenue, NW Tenth Floor

City Washington State/Zip (or Cottony) DC
20004

3. Principal Place of Business (if different
from line 2)

City State/Zip (or Country)

4. Contact Name Will Milligan

Telephone (202)-661-6320

E-mail (optional) wmilligan@bgrdc.com

5. Senate ID # 5357—416

6. House ID # 31564040

7. Client Name Self Microsoft Corporation

TYPE OF REPORT

8. Year 1999 Midyear (January 1-June 30) 7?
OR Year End (July I-December 31) 7?

9. Check if this filing amends a previously
filed version of this report 7?

10. Check if this is a Termination Report

Termination Date

11. No Lobbying Activity ??

INCOME OR EXPENSES—Complete Either
Line 12 OR Line 13

12. Lobbying Firms

INCOME relating to lobbying activities for
this reporting period was: Less than
$10,000 $10,000 or more $300,000.00

Income nearest $20,000)

Provide a good faith estimate, rounded to
the nearest $20,000 of all lobbying related
income from the client (including all
payments to the registrant by any other entity
for lobbying activities on behalf of the client).
13. Organizations
EXPENSES relating to lobbying activities for

this reporting period were: Less than
$10,000

Expenses (nearest $20,000)

14. REPORTING METHOD. Check box to
indicate expense accounting method. See
instructions for description of options.

Method A. Reporting amounts using LDA
definitions only

Method B. Reporting amounts under section
6033C0)(8) of the Internal Revenue Code

Method C. Reporting amounts under section
162(e) of the Internal Revenue Code
signature

Date 8/5/99

Printed Name and Title G.O. Griffith, Jr.
Managing

Page 1 of 2

Registrant Name: Barbour Griffith & Rogers
Client Name: Microsoft Corporation
LOBBYING ACTIVITY. Select as many
codes as necessary to reflect the general
issue areas in which the registrant
engaged in lobbying on behalf of the
client during the reporting period. Using
a separate page for each code, provide
information as requested. Attach
additional page(s) as needed.

* 15. General issue area code CPI (one per
page)

16. Specific Lobbying issues

H.R. 775, Y2K Act,

S.314, Small Business Year 2000 Readiness
Act,

In connection with the Justice Department’s
Antitrust inquiry. 17. House(s) of
Congress and Federal agencies contacted
ID Check if None

House of Representatives

Senate

18. Name of each individual who acted as a
lobbyist in this issue area

Covered Official Posi-

Name tion (if applicable)
New

Barbour, Haley .......... No

Griffith, Jr., G.O. ........ No

Monroe, Loren ........... No

Rogers, Ed ................ No

Thompson, Brent ...... No

19. Interest of each foreign entity in the
specific issues listed on line 16 above

Check if None

Printed Name and Title G.O. Griffith, Jr.
Managing Partner

Date 8/5/99

ATTACHMENT 10

Clerk of the House of Representatives
Legislative Resource Center
B-106 Cannon Building
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Washington, DC 20515

Secretary of the Senate

Office of Public Records

232 Hart Building

Washington, DC 20510

LOBBYING REPORT

Lobbying Disclosure Act of 1995 (Section 5)—
All Filers Are Required to Complete This
Page

1. Registrant Name Barbour Griffith & Rogers

2. Registrant Address

Check if different than previously reported
Address

1275 Pennsylvania Avenue, NW Tenth Floor

City Washington state/zip (or Country) DC
20004

3. Principal Place of Business (if different
from line 2)

City State/Zip (or Country)

4. Contact Name Evan Rikhye

Telephone 202-333-4936

E-mail (optional)

5. Senate ID # 5357—-416

7. Clint Name Self Microsoft Corporation
31564040

TYPE OF REPORT

8. Year 1999 Midyear (January 1-June 30)

9. Check if this filing amends a previously
filed version of this report

10. Check if this is a Termination Report
Termination Date

OR

Year End (July 1-December 3 I)

11. No Lobbying Activity

INCOME OR EXPENSES—Complete Either
Line 12 OR Line 13

12. Lobbying Firms

INCOME relating to lobbying activities for
this reporting period was:

Less than $10,000

$10,000 or more $

$320,000.00

Income (nearest 520,000)

Provide a good faith estimate, rounded to
the nearest $20,000 of all lobbying related
income from the client (including all
payments to the registrant by any other entity
for lobbying activities on behalf of the client).
Signature
Printed Name and Title G.O. Griffith, Jr.—

Managing Partner

13. Organizations

EXPENSES relating to lobbying activities for
this reporting period were:

Less than $10,000

$10,000 or more $

Expenses (nearest $20,000)

14. REPORTING METHOD. Check box to
indicate expense accounting method. See
instructions for description of options.

Method A. Reporting amounts using LDA
definitions only

Method B. Reporting amounts under section
6033(bX8) of

the Internal Revenue Code

Method C. Reporting amounts under section
162(e) of the

Internal Revenue Code

Date 01/13/2000

Registrant Name: Barbour Griffith & Rogers

Client Name: Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate

page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. General issue area code LAW (one per
page)

16. Specific Lobbying issues

H.R. 775, Y2K Act,

S.314, Small Business Year 2000 Readiness
Act,

In connection with the Justice Department’s
Antitrust inquiry.

17, House(s) of Congress and Federal
agencies contacted

Check if None

18. Name of each individual who acted as a
lobbyist in this issue area

Covered Official Posi-

Name tion (if applicable)

New

19. Interest of each foreign entity in the
specific issues listed on line 16 above

Check if None

Signature

Printed Name and Title G.O. Griffith, Jo.—
Managing Partner

Date 01/13/2000

ATTACHMENT 11

Clerk of the 11ouse of Representatives

Secretary of the* Senate

Legislative Resource Center

Office of Public Records

B-106 Cannon Building

232 Hart Building

Washington, 20515

Washington. DC 20510

LOBBYING REPORT

Lobbying Disclosure Act of 1995 (Section
5)—All Filers Are Required to Complet??

1. Registrant Name Barbour Griffith & Rogers,
Inc.

2. Address

Check if different than previously reported
1275 Pennsylvania Avenuc, NW, Tenth
Floor, Washington DC 20004

3. Principal Place of Business (if different
form line 2)

/Zip (or Country)

4. Contact Name Evan Rikhye

Telephone 202-333-4936

E-mail (optional)

Client Name Self Microsoft Corporation

5. Senate ID# 5357416

6. House ID #. 31564040

TYPE OF REPORT

8. Year 2000 . Midyear (January 1-June 30)
OR Year End (July 1-December 31)

9. Check if this filing amends a previously
filed version of this report

10. Check if this is a Termination Report ??
?? Termination Date

11. No Lobbying Aetivity

INCOME OR EXPENSES—Complete Either
Line 12 OR Line 13

12. Lobbying Firms

INCOME; relating to lobbying activities for
this reporting period was:

Less than $10,000

$10,000 or more $300,000.00

Income (nearest $20,000)

Provide a good faith estimate, rounded to
the nearest $20,000 of all lobbying related
income from the client (including all

payment to the registrant by any other emily

for lobbying activities on behalf of the client).

13. Organizations

EXPENSES relating to lobbying activities for
this reporting period were:

Less than $ 10,000

$10,000 or more $

Expenses (nearest $20,000)

14. REPORTING METHOD. Check box to
indicate expanse accounting method. Sec
instructions for description of options.

Method A. Reporting amounts using LDA
definitions only

Method B Reporting amounts under section
6033(b)(81 of the Internal Revenue Code

Method C. Reporting amounts under section
162(c)of the Internal Revenue Code

Signature—

Primed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

Dale 8/12/20(10

Registrant Name: Barbour Graffity & Rogers,
Inc.

Client Name: Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. Gelleral issue area code IMM (one per
page)

16. Specific Lobbying issues

H.R. 3767, Visa Waiver Permancent Program
Act,

17. House(s) of Congress and Federal
agencies contacted

Check if None

Ilouse of Representatives

Senate

18. Name cfr each individual who acted a
lobbyist in this issue area

Griffith, Jr., G.O.

Rogers, Ed.

Barbour, IInley

Monroc, Loren

Thompson, Brent

Covered Official Position (if applicable)

19. Interest of each foreign entity in the
specific issues issue on line.. 16 above ??

Check if None

Signature

Printed Name and Title —G.O. Griffith, Jr..-
Chief Operating Officer

Date 8/12/2000

Registrant Name: Barbour Griffith & Rogers,
Inc.

Client. Name: Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. General issue area code LAW (one per
page)

16. Specific Lobbying issues Monitor The
Justice Department’s Antitrust inquiry.

17. House(s) of Congress and Federal
agencies contacted

Check if None

House of Representatives
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Senate
18. Name of each individual who acted as a
lobbyist in this issue area

Covered official Posi-

Name tion (if applicable)
New

Griffith, Jr., G.O. ........ No

Rogers, Ed .... ... | No

Barbour, Haley . No

Monroc, Loren ........... No

Thompson, Brent ...... No

19. Interest of each foreign entity in the
specific issues listed on line 16 above ??

Check if None

Signature

Printed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

Date 8/12/2000

Registrant Name: Barbour Griffith & Rogers,
Inc.

Client Name: Microsoft Corporation —.

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. General issue area code TRD (one per
page)

16. Specific Lobbying issues

H.R. 4444, US. China Trade Relations Act of
2000,

17. House(s) of Congress and Federal
agencies contacted

Check if None

House of Representatives

Senate

18. Name of each individual who acted as a
lobbyist in Otis issue area

Covered Official Posi-
Name tion (if applicable)
Griffith, Jr. G.O. ......... No
Rogers, Ed .......... ... | No
* Barbour, Haley ....... No
Thompson, Brent ...... No

19. Interest of each foreign entity in the
specific issues listed on line 16 above ??

Check if None

Signature

Printed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

Date 8/12/2000

ATTACHMENT 12

Clerk of the House of Representatives

Secretary of the Senate

Legislative Resource Center Office of Public
Records

B-106 Cannon Building Washington, DC
20515

232 Hart Building Washington, DC 205 10

LOBBYING REPORT

Lobbying Disclosure Act of 1995 (Section
5)—All Filers Are Required to Complete
This Page

1. Registrant Name Barbour Griffith & Rogers,
Inc.

Address 1275 Pennsylvania Avenue, NW,
Tenth Floor Washington DG 20004

Check if different than previously reported

Principal Place of Business (if different from
line 2)

City State/Zip (or Country)

4. Contact Name Evan Rikhye

Telephone 202—-333-4936

E-mail (optional)

5. Senate ID # 5357—416 6. House ID #
31564040

7. Client Name Self Microsoft Corporation

TYPE OF REPORT

8. Year 2000 Midyear(January 1-June30) Year
End(July 1-December31)

OR

9. Check if this filing amends a previously
flied version of this report

10. Check if this is a Termination Report
Termination Date

11. No Lobbying Activity

INCOME OR EXPENSES—Complete Either
Line 12 OR Line 13

12. Lobbying Firms

INCOME relating to lobbying activities for
this reporting period was:

Less than $10,000

$10,000 or more $ $240,004).00

Income (heart $20.000)

Provide a good faith estimate, rounded to the
nearest $20,000 of all lobbying related
income from the client (including all
payments to the registrant by any other
entity for lobbying activities on behalf of
the client).

13. Organizations

EXPENSES relating to lobbying activities for
this reporting period were:

Less than $10,000

$10,000 or more $

Expenses (nearest $20,000)

14. REPORTING METHOD. Check box to
indicate expense accounting method. See
instructions for description of options.

Method A. Reporting amounts using LDA
definitions only

Method B. Reporting amounts under section
6033(b)(8) of the Internal Revenue Code

Method C. Reporting amounts under section
162(e) of the Internal Revenue Code

Signature

Date 2/14/2001

Printed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

Registrant Name: Barbour Griffith & Rogers,
Inc.

Client Name: Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. General issue area code LAW (one per
page)

16. Specific Lobbying issues Monitor the
Justice Department’s Antitrust inquiry.

17. House(s) of Congress and Federal
agencies contacted

Check if None

House of Representatives

Senate

18. Name of each individual who acted as a
lobbyist in this issue area

29343
Covered Official Posi-
Name tion (if applicable)

Griffith, Jr. G.O. ......... No
Rogers, Ed .......... No
Barbour, Haley .......... | No
Monroe, Loren ........... No
Thompson, Brent ...... No

19. Interest of each foreign entity in the
specific issues listed on line 16 above

Check if None

Signature

Printed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

Date 2/14/2001

Registrant Name: Barbour Griffith & Rogers,
Inc.

Client Name: Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in Which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. General issue area code TRD (one per
page)

16. Specific Lobbying issues

H.R. 4444., US-China Trade Relations Act of
2000,

17. House(s) of Congress and Federal
agencies contacted

Check if None

House of Representatives

Senate

18. Name of each individual who acted as a
lobbyist in this issue area

Covered Official Posi-
Name tion (if applicable)
New
Griffith: Jr., G.O. ........ No
Rogers, Ed ................ No
Barbour, Haley .......... No
Thompson, Brent ...... No

19. Interest of each foreign entity in the
specific issues listed on line 16 above

Check None

Signature

Printed Name and Title G.O. Griffith, Jr.
-Chief Operating Officer

Date 2/14/2001

Registrant Name: Barbour Griffith & Rogers,
Inc.

Client Name: Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. General issue area code TRD (one per
page)

16. Specific Lobbying issues

H.R. 4444, US-China Trade Relations Act of
2000,

17. House(s) of Congress and Federal/
agencies contacted

Check if None

House of Representatives
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Senate
18. Name of each individual who acted as a
lobbyist in this issue area

Covered Official Posi-
Name tion (if applicable)
New
Griffith: Jr., G.O. ........ No
Rogers, Ed .... ... | No
Barbour, Haley No
Thompson, Brent ...... No

19. Interest of each foreign entity in the
specific issues listed on line 16 above

Check if None

Signature

Printed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

Date 2/14/2001

ATTACHMENT 13

Clerk of the House of Representatives

Legislative Resource Center

B-106 Cannon Building

Washington, DG 20515

Secretary of the Senate

Office of Public Records

232 Hart Building

Washington, DC 20510

LOBBYING REPORT

Lobbying Disclosure Act of 1995 (Section
5)—All Filers Are Required to Complete
This Page

1. Registrant Name Barbour Griffith & Rogers,
Inc.

2. Registrant Address

Cheek if different than previously reported
Address 1275 Pennsylvania Avenue,
NW, Tenth Floor

City Washington State/Zip (or Country) DC
20004

3. Principal Place of Business (if different
from line 2)

City State/Zip (or Country)

4. Contact Name Evan Rikbye

Telephone 202-333-4936

E-mail (optional)

5. Senate ID # 5357—416

6. HOUSE ID # 31564040

7. Client Name Self Microsoft Corporation

TYPE OF REPORT

8. Year 2001 Midyear (January 1-June 30) OR
Year End (July 1-December 31)

9. Check if this filing amends a previously
filed version of this report

10. Check if this is a Termination Report
Termination Date No Lobbying Activity

INCOME OR EXPENSES—Complete Either
Line 12 Or Line 13

12. Lobbying Firms

13. Organizations INCOME relating to
lobbying activities for this reporting

EXPENSES relating to lobbying activities for
this reporting

period was: period were:
Less than $10,000 ........... Less than
$10,000

$10,000 or more $ $10,000 or more
$220,000.99. $

Income (nearest $20,000)
Expenses (nearest $20,000)

Provide a good faith estimate, rounded to
the nearest METHOD. Check box to indicate

expense $20,000 of all lobbying related

income from the client Sec instructions for

description of options. (including all

payments to the registrant by any other entity

Reporting amounts using LDA definitions

only for lobbying activities on behalf of the

client). amounts under section 6033(b)(8) of

14. REPORTING accounting method. Method
A. Method B. Reporting the Internal
Revenue Code Method C. Reporting
amounts under section 162(c) of the
Internal Revenue Code

Signature

Date 8/14/2001

Printed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

ATTACHMENT 14

Registrant Name: Barbour Griffith & Rogers,
Inc.

Client Name: Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

5. General issue area code LAW (one per
page)

16. Specific Lobbying issues

Monitor the Justice Department’s Antitrust
inquiry.

17. House(s) of Congress and Federal
agencies contacted Check if None

House of Representatives

Senate

18. Name of each individual who acted as a
lobbyist in this issue area

Name

Barbour, Haley

Griffith, Jr.,

Monroe, Loren

Rogers, Ed

Thompson, Brent

Covered Official Position (if applicable)

New

19. Interest of each foreign entity in the
specific issues listed on line 16 above

Check if None

Signature

Printed Name and Title G.O. Griffith, Jr.—
Chief Operating Officer

Date. 8/14/2001

SECRETARY OF THE SENATE

CLERK OF THE HOUSE OF
REPRESENTATIVES

LOBBYING REPORT

Lobbying Disclosure Act (Section 5)

1. Year 1997

2. Report type (check all that apply)
Midyear(January 1-June 30)

Year End(July 1-December 31)

Amended report

Termination report

No activity (registration to remain In effect)
??

REGISTRANT

3. Name of Registrant Clark & Weinstock

4. Telephone number and contact name (212)
953-2550 Contact Anthony Ewing

CLIENT Lobbying firms file separate reports
for each client. An organization
employing in-house lobbyists indicates
“Self.”

5. Name of Client Microsoft Corporation

INCOME OR EXPENSES Answer line 6 or
line 7 as applicable.

6. LOBBYING FIRMS. Income from the client
during the reporting period other than
income unrelated to lobbying activities,
was:

Less than S10,000

$10,000 or more ??

If $10,000 or more, provide a good faith
estimate, rounded to the nearest $20,000,
of all income from the client during this
reporting period. Include any payments
by any other entity for lobbying activities
on behalf of the client. Exclude income
unrelated to lobbying activities.

Income $, 80,000

Total for year (if Year End report) $ 80, 000

7. ORGANIZATIONS EMPLOYING IN-
HOUSE LOBBYISTS. Expenses incurred
in connection with lobbying activities
during the reporting period were:

Less than $10.000

$10.000 or more

If S 10,000 or more, provide a good faith
estimate, rounded to the nearest $20,000, of
the total amount of all lobbying expenses
incurred by the registrant and its employees
during this reporting period.

Expenses $

Total for year (if Year End report) $

Optional Expense Reporting Methods

A. Registrants that report lobbying
expenses under section 6033COX8) of the
Internal Revenue C may provide a good faith
estimate of the applicable amounts that
would be required to be disclosed under
section 6033C0OX8) for the semiannual
reporting period, and may consider as
lobbying activities only those defined under
section 4911(d) of the Internal Revenue Code
If selecting this method, check box and (i)
enter estimated amounts on the “Expenses”
line above; or (ii) attach a copy of the IRS
Form 990 that includes this reporting period.
??

B. Registrants subject to section 162(e) of
the Internal Revenue Code may make* a good
faith estimate of all applicable amounts that
would not be deductible under section 162(e)
for the semiannual reporting period, and may
consider as lobbying activities only those
activities the costs of which arc not
deductible pursuant to section 162(e). If
selecting this method, check box and enter
estimated amounts on the “Expenses” line
above. 77

Clark & Weinstock

Registrant Name

Client Name Microsoft Corporation

LOBBYING ISSUES. On line 8 below, enter
me code for one general lobbying issue area
In which registrant engaged in lobbying
activities for the client during this reporting
period (select applicable code from list in the
instructions and on the reverse side offers
LD-2, page I). For that general issue area only,
complete lines 9 through 12. If the registrant
engaged in lobbying activities for the client
in more than One general issue area use one
Lobbying Report Addendum page for each
additional general issue
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s. General lobbying issue area code (enter
one) CPI
9. Specific lobbying issues (include bill
numbers and specific executive branch
actions) Support for Microsoft’s position
across a wide range of issues, including
intellectual property rights,., taxes,
encryption, and other matters * affecting the
computer-software industry.
10. Houses of Congress and Federal
agencies coasted
U.S. House of Representatives
U.S. Senate
11. Name and title of each employee who
acted as a lobbyist
Via Weber, Partner ¢
Andrew Goldman, Managing Director
Deirdre Stach, Director
Ed Kutler, Managing Director
Kent Knutson, Director
12. For registrants identifying foreign entities
in the Lobbying Registration (Form LD-
1 line 12) or any updates: Interest of each
such foreign entity in the specific
lobbying issues listed on line 9 above
This report includes Addendum pages.
Printed Name and Title Harry W. Clark III,
Managing Partner

ATTACHMENT 15

MTC-00030631—0817

SECRETARY OF THE SENATE

CLERK OF THE HOUSE OF
REPRESENTATIVE LOBBYING REPORT
Lobbying Disclosure Act (Section 5)

1. Year 1998

2. Report type (check all that apply) Midyear
(January 1-June 30) Year End (July 1-
December 31)

Amended report ??

Termination report

No activity (registration to remain in effect)
??

REGISTRANT

3. Name of Registrant Clark & Weinstock Inc.

4. Telephone number and contact name

(212)953-2550

Contact Anthony Ewing

CLIENT Lobbying firms file separate reports
for each client. An organization
employing in-house 1obbyists indicates
“Self.”

5. Name of Client Microsoft Corporation

INCOME OR EXPENSES Answer line 6 or
line 7 as applicable.

6. LOBBYING FIRMS. Income from the client
during the reporting period, other than
income unrelated to lobbying activities,
was:

Less than $10,000

$10,000 or more

If $10,000 or more, provide a good faith
estimate, rounded to the nearest $20,000, of
all income from the client during this
reporting period. Include any payments by
any other entity for lobbying activities on
behalf of the cheat Exclude income unrelated
to lobbying activities.

Income $ 160. 000

Total for year (if Year End report) $

7. ORGANIZATIONS EMPLOYING IN-
HOUSE LOBBYISTS. Expenses incurred
in connection with lobbying activities
during the reporting period were:

Less than $10,000 ??

$10,000 or more 77

If $10,000 or more, provide a good faith
estimate, rounded to the nearest $20,000, of
the total amount of all lobbying expenses
incurred by the registrant and its employees
during this reporting period.

Expenses S
Total for year (if Year End report) $.
Optional Expense Reporting Methods

A. Registrants that report lobbying
expenses under section 6033(bX8) of the
Internal Revenue Code may provide a good
faith esti of the applicable amounts that
would be required to be disclosed under
section 603300X8) for the semiannual
reporting period, may consider as lobbying
activities only those defined under section
491 1(d) of the Internal Revenue Code. If
selecting this method, check box and (i) enter
estimated amounts on the “Expenses” line
above; or (ii) attach a copy of the IRS Form
990 that includes this reporting period. ??

B. Registrants subject to section 162(e) of
the Internal Revenue Code may make a good
faith estimate of all applicable amounts that
would not be deductible under section 162(0)
for the semiannual reporting Period, mad
may consider as lobbying activities only
those activities the costs of which are not
deductible pursuant to section 162(e). If
selecting this method, check box and e??
estimated amounts on the “Expenses” line
above. 7?

MTC-00030631—0818

Registrant Name Clark & Weinstock Inc.

Client Name Microsoft Corporation

LOBBYING ISSUES. On line 8 below, eater
the coat for one general lobbying area in
which the registrant engaged in lobbying
activities for the client during this
reporting period (select applicable code
from list in the instructions and on the
reverse side of Form LD-2, page 1.). For
that general issue area only, complete
lines 9-through 12. If the registrant
engaged ha lobbying activities for the
client in more than one general issue
area, use one Lobbying Report
Addendum page for each additional
general issue area—

8. General lobbying issue area coda (enter
one) , CPI

9. Specific lobbying issues (include bill
numbers and specific executive branch
actions)

Support of Microsoft’s position across a
wide range of issues, including intellectual
property rights, taxes, encryption, and. other
matters affecting the computer software
industry;.”

(HR3736, S.1723, S.2107)

(HR2368, HR2372,"HR2991)

10. Houses of Congress and Federal agencies
contacted

U.S. House of Representatives

U.S. Senate

11. Name and fide of each employee who
acted as a lobbyist

Vin Weber, Partner

Andrew Goldman, Managing Director

Ed Kutler, Managing Director

Deirdre Stach, Director

Kent Knutson, Director

Mimi Simoneaux, Director

12. For registrant identifying foreign entities
in the Lobbying Registration (Form LD-
I, line 12) or any updates: Interest of each

foreign entity in the specific lobbying
issues listed on line 9 above

This report includes Addendum pages.

Signture

Printed Name and Title Harry W. Clark,
Managing Partner

MTC-00030631—0819

ATTACHMENT 16

MTC-00030631—0820

Clerk or the House of Representatives

Secretary of the Senate 7?7

Legislative Resource Center

Office of Public Records

B-t06 Cannon Building

232 Hart Building ??

Washington, DC 20515

Washington, DC 20510

LOBBYING REPORT //

Lobbying Disclosure Act of 1995 (Section
5)—All Filers Are Required To Complete
This Page

1. Registrant Name

Clark & Wainstock Inc.

2. Address Check if different than previously
reported

1775 1 Street, NW, Washington, DC 20006

3. Place of Business (if different from line 2)

City: New York

State/Zip (or Country) NY

4. Contact Name

Tel(plume

E-mail (optional)

5. Senate ID

Anthony Ewing

(212) 953-2550

9443-381

6. House ID #

7. Client Name Self

Microsoft Corporation

31698027

TYPE OF REPORT

8. Year 1998 Midyear (January l-June 30) []
OR Year End (July 1-December 31)

9. Chk if this filing amends a previously filed
version of this report XX

10. Check if this is a Termination Report
Termination Date

11. No Lobbying Activity

INCOME OR EXPENSES—Complete Either
Line 12 OR Line 13

12. Lobbying Firms

13. Organizations

INCOME relating to lobbying activities for
this reporting

EXPENSES relating to lobbying activities for
this reporting period was: period were:

Less than $10,000

$10,000 or more

Less than $ 10,000

$10,000 or more $ 220,000

Expenses

(nearest 7?20.000)

Income (nearest S20.000]

14. REPORTING METHOD. Check box to
indicate expense accounting method. See
instructions for description of options. of
all lobbying related income from the
client (including all

Provide a good faith estimate, rounded to
the nearest $20.000,

Method A. Reporting amounts using LDA
definitions only payments to the
registrant by any other entity for
lobbying activities on behalf of the
client).

Method B. Reporting amounts under section
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6033(b)(S)of the Internal Revenue Code
Method C. Reporting amounts under section
162(e) of the Internal Revenue Code
Signature
Printed Name and Title
MTC-00030631—0821
Registrant Name Clark & Wainstock Inc.
Client Name Microsoft Corporation
LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information

as requested. Attach additional page(s) as

needed.
15. General issue area code CPI (one per

page)
16. Specific lobbying issues

Support of Microsoft’s position across a

wide range of issues, including intellectual
property rights, taxes, encryption, fast track
trade authority, normal trade relations,
internet tax freedom, and other matters
affecting the computer software industry.
(HR. 3736, 2368, 2372, 2991, 695, 947, 1689;
S. 2067, 405, 1260, 507, 1723; House/Senate
Treasury Appropriations Act of 1999; Foreign

Operations, Export Financing, and Related

Programs Appropriations Act of 1999;

Department of Commerce, Justice and State,

The Judiciary and Related Agencies

Appropriations for FY 1999)

17 House(s) of Congress and Federal agencies
contacted

[] Check if None

Senate

House of Representatives

18. Name of each individual who acted as a
lobbyist in this issue area

Name

Covered Official Position (if applicable)

Ed Kutler
Mimi Simoneaux ..
Andrew Goldman

1/97-2/98

8/95—8/97, Assistant to the Speaker of the House Of Representatives, Rep. Newt Gingrich(R-GA)
1/96-1/97, Legislative Asst. for Rep. Billy Tauzin(R-LA) for Rep.

Deirdre Stach

Vin Weber

19 Interest of each foreign entity in the
specific issues listed on line 16 above ??

Check if None

Signature

Date

Printed Name and Title

MTC-00030631_0822

Registrant Name Clerk f Weinstock Inc.

Client Name Microsoft Corporation

Information Update Page. Complete ONLY
where registration information has
changed.

20. Client new address

21. Clienit new prinicipal of business (if
different from line 20)

City

State/Zip (or Country)

22. New general description of client’s
business or activitis

LOBBYIST UPDATE

23. Name of each previously reported
individual who is no longer expected to
act as alobbyist for the client

Kent Knutson

ISSUE UPDATE

24. General lobbying issues previously
reported that no longer pertain

AFFLIATED ORGANIZATIONS

25. Add the following affiliated
organization(s)

Name

Address

Pricipal Place of Business

(city and state or country)

26. Name of each previously reported
organization that is no longer affiliated
with the registrant or client

FOREIGN ENTITIES

27 Add the following foreign entities

Name

Address

Principal place of business

Amount of contribute Ownership

(city and since or country)

for lobbying activities

percentage in

client

28. Name of each previously reported foreign
entity that no longer owns, or controls,
or is affiliated with the restraint, client
e:

affiliated organization

Name and Title Harry W. Clark III, Managing
Partner

MTC-00030631—0823

Registrant Name Clark & Weinstock Inc.

Client Name Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested, Attach additional page(s) as
needed.

15. General issue area code IMM (one per
page)

16. Specific lobbying issues

Support of Microsoft’s position across a

wide range of issues, including intellectual

property rights, taxes, encryption, fast tract

trade authority, normal trade relations,

internet tax freedom, and other matters

affecting the computer software industry.

(HR. 3736, 2368, 2372, 2991, 695, 947, 1689;

S. 2067, 405, 1260, 507, 1723; House/Senate

Treasury Appropriations Act of 1999; Foreign

Operations, Export Financing, and Related

Programs Appropriations Act of 1999;

Department of Commerce, Justice and State,

The Judiciary and Related Agencies

Appropriations for FY 1999).

17. House(s) of Congress and Federal
agencies contacted

Check if None

Senate

House of Representatives

18. Name of each individual who acted as
lobbyist in this issue are

Covered Official Posi-

Name tion (if applicable)

Ed Kutler ... 8/95—8/97 Assistant
to the Speaker of
the House of Rep-
resentatives, Rep.
Newt Gingrich (R—
GA)

1/96—1/97 Legisla-
tive Asst. for Rep.
Billy Tauzin (R-LA)

1/97-2/98

Mimi Simoneaux

Andrew Goldman
Deirdre Stach.
Vin Weber.

19 Interest of each foreign entity in the
specific listed on line 16 above

Check if None

Signature

Date

Printed Name and Title

Registrant Name Clark & Weinstock Inc.
Client Name Microsoft Corporation

Information Update Page—Complete ONLY
where registration information has
changed.

20 Client new address

21. Client new principal place of business (if
different from line 20)

City State/Zip (or Country)

22. New general description of client’s
business or activities

LOBBYIST UPDATE

23. Name of each previously reported
individual who is no longer expected to
act as a lobbyist for the client

Kent Knutson

ISSUE UPDATE

24. General lobbying issues previously
reported that no longer pertain

AFFILIATED ORGANIZATIONS

25. Add the following affiliated
organization(s)

Name

Address

Principal Place of

Business

(city end state or country)

26 Name of each previously reported
organization that is no longer affiliated
with the registrant or client

FOREIGN ENTITIES

27 Add the following foreign entities

Name

Address

Principal place of business

Amount of contribution Ownership

for lobbying activities

percentage

(city and state or country)

client

28 Name of each previously reported foreign
entity that no longer owns, or controls,
or is affiliated with the register, client e:
affiliated organization

Name and Title: Harry Clark III, Managing
Partner

Registrant Name Clark & Weinstock Inc.

Client Name Microsoft Corporation
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LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue
areas in which the registrant engaged in
lobbying on behalf of the client during
the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.

15. General issue area code TAX (one per
page)

16. Specific lobbying issues

Support of Microsoft’s position across a
wide range of issues, including intellectual
property rights, taxes, encryption, fast track
trade authority, normal trade relations,
internet tax freedom, and other matters
affecting the computer software industry.
(HR. 3736, 2368, 2372, 2991, 695, 947, 1689;
S. 2067, 405, 1260, 507, 1723; House/Senate
Treasury Appropriations Act of 1999; Foreign
Operations, Export Financing, and Related
Programs Appropriations Act of 1999;

Department of Commerce, Justice and State,

The Judiciary and Related Agencies

Appropriations for FY 1999).

17. House(s) of Congress and Federal
agencies contacted

Check if None

Senate

House of Representatives

18. Name of each individual who acted as a
lobbyist in this issue area

Name

Covered Official Position (if applicable

Ed Kutler
Mimi Simoneaux ...........cc......
Andrew Goldman
Deirdre Stach
... Vin Weber

8/95-8/97 Assistant to the Speaker of the House Of Representative, Rep. Newt Gingrich (R-GA)
1/96-1/97 Legislative Asst. for Rep. Billy Tauzin (R-LA)
1/97-2/98 Legislative Dir. for Rep. Billy tauzin (R-LA)

19. Interest of each foreign entity in the
specific issues listed on line 16 above

Check if

None

Signature

Date

Printed Name and Title

Registrant Name Clark & Weinstock Inc.
Client Name Microsoft Corporation

Information Update Page—Complete ONLY
where registration Information has
changed.

20 Client new address

21. Client new principal place of business (if
different from line 20)

State/Zip (or Country)

22. New general description of client’s
business or activities

LOBBYIST UPDATE

23. Name of each previously reported
individual who is no longer expected to
act as a lobbyist for [ ,he client

Kent Knutson

ISSUE UPDATE

24. General lobbying issues previously
reported that no longer pertain

AFFILIATED ORGANIZATIONS

25. Add the following affiliated

Address

Principal Place of Business

(city and state or country)

26 Name of each previously reported
organization that is no longer affiliated
with the registrant

or client

FOREIGN ENTITIES

27. Add the following foreign entities

Name

Address

Principal place of business

Amount of contributio

Ownership

(city and share or country)

for lobbying activities

percentage is

client

28. Name of each previously reported foreign
entity that no longer owns, or controls,
or is affiliated with the registrant, client
o: affiliated organization

Name and Title harry

aging: Partner

Registrant Name. Clark & Weinstock Inc.

Client Name Microsoft Corporation

LOBBYING ACTIVITY. Select as many codes
as necessary to reflect the general issue

the reporting period. Using a separate
page for each code, provide information
as requested. Attach additional page(s) as
needed.
15. General issue area code
TRD .. (one per page)
16. Specific lobbying issues
Support of Microsoft’s position across a
Wide range of issues, including intellectual
property rights, taxes, encryption, fast track
trade authority, normal trade relations,
internet tax freedom, and other matters
affecting the computer software industry.
(HR. 3736, 2368, 2372, 2991, 695, 947, 1689;
S.