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DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Parts 60-1, 60-2

RIN 1215-AA01

Government Contractors, Affirmative
Action Requirements

AGENCY: Office of Federal Contract
Compliance Programs (OFCCP), ESA,
Labor.

ACTION: Final rule.

SUMMARY: The Office of Federal Contract
Compliance Programs (OFCCP) is
revising certain regulations
implementing Executive Order 11246,
as amended. The Executive Order
prohibits Government contractors and
subcontractors, and Federally assisted
construction contractors and
subcontractors, from discriminating in
employment, and requires these
contractors to take affirmative action to
ensure that employees and applicants
are treated without regard to race, color,
religion, sex, or national origin. The
final rule will refocus, revise, and
restructure 41 CFR part 60-2, the
regulations that establish the
requirements for affirmative action
programs, and related sections in 41
CFR part 60—1. The rule will refocus the
regulatory emphasis from the
development of a document that
complies with highly prescriptive
standards, to a performance based
standard that effectively implements an
affirmative action program into the
overall management plan of the
contractor. The rule also will introduce
a new tool, the Equal Opportunity
Survey, that will aid contractors in
assessing their pay and other personnel
practices, while increasing the
efficiency and effectiveness of program
monitoring. OFCCP is encouraging
contractors to file the Survey
electronically.

The rule will help fulfill the
Administration’s Equal Pay Initiative to
provide contractors with the necessary
tools to assess and improve their pa
policies. The rule also will help fulfill
the Department’s goal of increasing the
number of Federal contractors brought
into compliance. A means to fulfill that
goal is for OFCCP to more effectively
monitor the pay practices of Federal
contractors.

In addition, the final rule revising and
restructuring the regulations relating to
affirmative action programs is part of
OFCCP’s continuing efforts to meet the
objectives of the Reinventing
Government Initiative. These objectives

include obtaining input from those most
directly affected by the regulations,
reducing paperwork and compliance
burdens wherever possible, more
effectively focusing Government
resources where most needed in order to
administer the law most efficiently,
making the regulations easier to
understand by streamlining and
simplifying them and writing them in
plain language, and updating the
regulations to accommodate modern
organizational structures and to take
advantage of new technologies.
EFFECTIVE DATES: These regulations are
effective December 13, 2000.

FOR FURTHER INFORMATION CONTACT:
James 1. Melvin, Director, Division of
Policy, Planning and Program
Development, OFCCP, Room C-3325,
200 Constitution Avenue, NW.,
Washington, DC 20210. Telephone (202)
693-0102 (voice), (202) 693-1308
(TTY). Copies of this rule in alternative
formats may be obtained by calling (202)
693-0102 (voice) or (202) 693—-1308
(TTY). The alternative formats available
are large print, electronic file on
computer disk, and audiotape. The rule
also is available on the Internet at. http:/
/www.dol.gov/dol/esa.

SUPPLEMENTARY INFORMATION:

Current Regulations and Rulemaking
History

Executive Order 11246, as amended,
requires that Federal Government
contractors and subcontractors ‘‘take
affirmative action to ensure that
applicants are employed, and that
employees are treated during
employment, without regard to their
race, color, religion, sex, or national
origin.” Affirmative action under
Executive Order 11246, as amended,
connotes more than passive
nondiscrimination; it requires that
contractors take affirmative steps to
identify and eliminate impediments to
equal employment opportunity.

The history, principles and concepts
underlying the current blueprint for
affirmative action under Executive
Order 11246, as amended, were
recounted in the notice of proposed
rulemaking (NPRM), 65 FR 26088,
published on May 4, 2000, and readers
interested in that background
information may refer to that
discussion.

The current regulations require
Federal Government nonconstruction
contractors and subcontractors with 50
or more employees and a contract of
$50,000 or more to prepare and
implement a written Affirmative Action
Program (AAP) for each of their
establishments. The basic elements of

the AAP are discussed in more detail in
the Section-by-Section Analysis which
follows.

On May 4, 2000, OFCCP published a
proposed rule, 65 FR 26088, to revise
specific regulations found at 41 CFR
parts 60—1 and 60-2. The comment
period closed on July 3, 2000. A total of
187 comments were received within the
comment period from five contractor
advocacy organizations; 137 labor, civil
rights, and women’s advocacy
organizations and their individual
members; four law firms that advise or
represent contractors or contractor
advocacy organizations; 14 contractors;
17 consulting firms; 9 civil rights and
affirmative action officials of state and
local governments and institutions of
higher learning; and one Member of
Congress. All the comments were
reviewed and carefully considered in
the development of this final rule.

The final rule revises the regulations
at 41 CFR part 60—2, which address the
content of AAPs. The rule also makes a
corresponding revision of § 60-1.12,
which covers records that must be
retained, and § 60—1.40, which covers
who must develop and maintain an
AAP.

The rule also performs several
“housekeeping” functions with respect
to the part 60-2 regulations. A final rule
was published on December 30, 1980
(45 FR 86215; corrected at 46 FR 7332,
January 23, 1981), but was stayed in
accordance with Executive Order 12291
on January 28, 1981 (46 FR 9084). This
rule later was stayed indefinitely on
August 25, 1981 (46 FR 42865), pending
action on an NPRM published on that
same date (46 FR 42968; supplemented
at 47 FR 17770, April 23, 1982). No
further action on the August 25, 1981,
proposal, or consequently on the 1980
stayed final rule, has been taken. Both
the 1980 final rule and the 1981
proposal addressed 41 CFR part 60-2.
To avoid conflict with the rule
published today, OFCCP hereby
withdraws part 60-2 of the 1980 final
rule. Additionally, consistent with the
President’s 1998 “Plain Language”
Memorandum, OFCCP has replaced the
word ““shall” with “must” or “will” as
appropriate to the context.

Overview of the Final Rule

The final rule, for the most part,
adopts the revisions that were proposed
in the May 4 NPRM. However, some of
the proposed provisions have been
modified in response to the public
comments. The changes between the
NPRM and the final rule are explained
in detail in the Section-by-Section
Analysis.
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The discussion which follows
identifies the significant comments
received in response to the NPRM,
provides OFCCP’s responses to those
comments, and explains any resulting
changes to the proposed revisions.

Section-by-Section Analysis of
Comments and Revisions

Section 60-1.12 Record Retention

OFCCP published a final rule revising
41 CFR part 60-1 on August 19, 1997.
The proposed rule published on May 4,
2000 would further amend the record
retention provisions in § 60-1.12 to
harmonize them with the proposed
changes to part 60—2. Specifically, the
NPRM would amend paragraph (b) to
eliminate the modifier “written” from a
contractor’s current requirement to
develop a written affirmative action
program. Furthermore, the proposal
called for a new paragraph (c) that
would codify in this part a longstanding
regulatory obligation for contractors to
be able to identify their employees and,
where possible, applicants by gender,
race, and ethnicity. Existing paragraph
(a) would remain unchanged, while
paragraphs (c) and (d) would be
redesignated as paragraphs (d) and (e)
respectively, with the first sentence of
the newly designated paragraph (d)
reflecting the addition of new paragraph

(c).

Section 60-1.12(b) Affirmative Action
Programs

In response to a number of comments,
OFCCP has decided not to remove the
modifier “written” from the phrase
“written affirmative action program.”
See further discussion under § 60-1.40
below.

Section 60-1.12(c)

The NPRM proposed a new paragraph
(c) that would require that the
contractor be able to identify the gender,
race, and ethnicity of each employee,
and where possible, the gender, race,
and ethnicity of each applicant in any
records the contractor maintains
pursuant to this section. In addition, the
contractor would be required to supply
this information to OFCCP upon
request. This provision is necessary for
OFCCP to verify EEO data.

The agency received fifteen comments
pertaining to paragraph (c), which fit
into several categories. Most
prominently, three consultants and two
law firms sought a clear definition of
which job seekers contractors must track
as “applicants.” More narrowly, a
contractor objected to tracking as job
applicants those persons it perceives as
lacking requisite skills. Still another

contractor hoped that the “where
possible” language in the proposal
indicated OFCCP has not definitively
resolved the applicant issue, but rather
intends to pursue a flexible approach
that reflects modern realities.

Three contractors, three consultants,
and a law firm representing an employer
association expressed their view that it
is an undue burden to obtain
demographic data for prospective
employees, especially unsolicited
applicants. Another commenter, an
organization representing contractors,
agreed that this practice is burdensome,
but also observed that collection of such
demographic information for employee
and applicant records is already
required. In actuality, all employers
with fifteen or more employees,
including Federal contractors, have
been covered by the Uniform Guidelines
on Employee Selection Procedures since
1978.

The agency wishes to make clear that
it is not revising the meaning of
“applicant” in the final rule. OFCCP
and other Federal civil rights agencies
have adhered to the same definition
since Question and Answer 15 was
published in the Federal Register in
1979 (see “Adoption of Questions and
Answers to Clarify and Provide a
Common Interpretation of the Uniform
Guidelines on Employee Selection
Procedures,” 44 F.R. 11996, 11998
(March 2, 1979)). On the other hand, the
final rule recognizes that some job
applicants refuse to divulge
demographic information to identify
themselves. Therefore, OFCCP wishes to
be reasonable through inclusion of the
“where possible” phrase referring to
applicants in § 60—1.12(c)(1)(ii).

A consultant and a law firm
representing a business association
expressed concern about marking the
actual records of employees and
applicants with demographic
information. As one of them noted, such
a requirement would be contrary to
normal equal employment opportunity
procedures. OFCCP agrees and does not
intend for contractors to place gender,
race, and ethnicity information directly
on the employment records of their
employees or job candidates. Thus, for
sake of clarity, in the final rule the
agency substitutes the preposition “for”
for “in,” which appeared in the
proposed rule. Therefore, § 60-1.12(c)(1)
now reads: “For any record the
contractor maintains pursuant to this
section, the contractor must be able to
identify: (i) The gender, race, and
ethnicity of each employee; and (ii)
where possible, the gender, race, and
ethnicity of each applicant.” Consistent
with the Uniform Guidelines on

Employee Selection Procedures
(UGESP), the burden is on the
contractor to demonstrate that every
reasonable effort has been made to
identify the gender, race, and ethnicity
of the applicant. In the case of electronic
applications, the contractor may use an
electronic tear-off sheet.

Each of the remaining categories of
comments on proposed § 60-1.12(c)
came from just one or two commenters.
A consultant wondered whether a
contractor could be found in violation if
an employee or job applicant refused to
provide demographic information. In a
similar vein, the same commenter
wanted to know whether a contractor
could justifiably discipline such a
person. In fact, such concerns are
groundless because a contractor’s
invitation to an employee or applicant
to self-identify his or her gender, race,
and ethnicity should always make plain
that the provision of such information is
voluntary. Consequently, OFCCP would
not hold a contractor responsible for an
employee or applicant’s refusal to self-
identify.

One contractor requested more
guidance on how to collect applicant
data. Such detailed “how-to”
information does not belong in the
regulation itself. However, the agency
does offer some guidance here in today’s
preamble. Specifically, while self-
identification is the most reliable and
the preferred method for compiling
information about a person’s race, sex,
and ethnicity, such as through use of a
“tear off sheet,” other alternatives are
likewise acceptable. Some contractors
send a short form or post card
requesting demographic information
from applicants who respond to job
advertisements in newspapers,
electronic job posting services, or other
places. Although self-identification is
the preferred method, visual observation
also can be an acceptable method for
identifying demographic data, although
it may not be reliable in every instance.
Methods for collecting data on gender,
race, and ethnicity are also discussed in
Question and Answer 88 in the
“Adoption of Questions and Answers to
Clarify and Provide a Common
Interpretation of the Uniform Guidelines
on Employee Selection Procedures,” 44
FR 11996, 12008 (March 2, 1979).

Two other commenters urged
delaying implementation of § 60—1.12(c)
until 2002, arguing that collection of
race and ethnicity information is not
required until then. In fact, OMB
published a Notice stating that “Federal
programs should adopt the standards
[for race and ethnicity classification] as
soon as possible, but not later than
January 1, 2003,” 62 FR 58781, 58782
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(October 30, 1997). As per these
requirements, OFCCP is adopting the
new standards as soon as possible.
Finally, a contractor asserted that the
proposal at § 60-1.12(c)(2) to require
contractors to supply demographic
information to OFCCP upon request
would violate the attorney-client
privilege. In fact, contractor personnel
prepare most such documentation
without the involvement of legal
counsel. Even when they do not, it is
clear that an enforcement agency must
have access to pertinent records in order
to carry out its lawful duties.
Accordingly, except as noted above,
§60-1.12(c) is adopted as proposed.

Section 60-1.40 Affirmative Action
Programs

OFCCP proposed several
modifications to § 60—1.40. The
proposal retained in paragraph (a)
current standards for those who must
develop and maintain an affirmative
action program, removed from
paragraph (a) references to “written”
affirmative action program, and deleted
the remainder of paragraph (a), as well
as all of paragraphs (b) and (c).

Several commenters strongly
encouraged the retention of the
designation “written” affirmative action
programs. One commenter asserted, in
part, that ““the ‘written’ AAP provides a
structure on which to build and
subsequently evidence a company’s
affirmative action efforts.” Another
commenter asserted that the “written
AAP is essential to adequate discussions
of: the nature of an organization, the
methodology used to develop goals,
identify problem areas, good faith
efforts; and to aid in the development of
a Program Summary.” OFCCP believes
that these comments have merit.
Consequently, OFCCP has decided to
retain the reference to “written”
affirmative action program in paragraph
(a) of this section. “Written” also is
reinserted into § 60—2.1 and inserted
into § 60-2.2 for clarity. A “written”
AAP may include electronic
maintenance of the AAP. A contractor
may maintain its AAP in electronic
format if all of its employees who are
permitted or required to have access to
the AAP have equal access to the
electronic version of the AAP. If some
of a contractor’s employees lack access
to an electronic version of the AAP, the
contractor also must provide access to a
hard (paper) copy of the AAP.

The retention of the current language
“written” by no means vitiates the spirit
of the proposed language that
affirmative action is more than a paper
exercise and that it be an indelible
aspect of the entire corporate enterprise

or business process. Pursuant to these
regulatory changes, OFCCP will focus
its resources on the action undertaken to
promote equal employment
opportunity, rather than on the
technical compliance.

One commenter, noting what it
characterized as ‘‘the magnitude of the
systems and other changes that will be
required,” recommended that the new
regulations apply only to AAPs created
or updated after January 1, 2002, or after
one full AAP year has elapsed after the
new requirements become effective. The
new regulations impose very few, if any,
new requirements other than the Equal
Opportunity Survey. Therefore,
contractors will not need to make
substantial changes to their AAPs in
order to comply with the revised
regulations. Nevertheless, a contractor
that has prepared an AAP under the old
regulations may maintain that AAP
without penalty for the duration of the
AAP year even if that AAP year overlaps
with the effective date of the
regulations.

In addition, in order to avoid
confusion OFCCP has inserted into
§§60-1.40(a)(1) and 60-2.1(a), the
phrase “(supply and service)” after the
term ‘‘nonconstruction.” Finally,
OFCCP has revised slightly the structure
of paragraph (a) to conform to Federal
Register format requirements; no change
of substance is intended by the revision.

Part 60-2

Subpart A—General

Section 60-2.1 Scope and application

Existing § 60-2.1 describes the
purpose and scope of the regulations
contained in 41 CFR part 60-2. Current
paragraph (a) specifies which
contractors are required to develop
AAPs and provides a general overview
of the regulations contained in part 60—
2. Paragraph (b) of the current regulation
states that relief, including back pay
where appropriate, must be provided for
an affected class in all conciliation
agreements entered into to resolve
violations uncovered during a
compliance review. Paragraph (b) also
states that an “‘affected class’” problem
must be remedied in order for a
contractor to be considered in
compliance, and indicates that a
contractor may be subject to the
enforcement procedures set forth in
§ 60-2.2 for its failure to remedy past
discrimination.

Consistent with the goals of
streamlining and simplifying the
regulations, the rule revises and
restructures § 60—2.1. The rule revises
paragraph (a) by limiting the language to

a brief description of the scope of the
regulations contained in Part 60-2. No
comments were received on this
provision. The final rule adopts
paragraph (a) as proposed.

The final rule deletes as redundant
the contents of paragraph (b) of current
§ 60-2.1, because the requirement that
conciliation agreements include
provisions for back pay and other
remedies also is set forth in § 60-1.33.
The removal of the back pay and
affected class language from paragraph
(b), however, is not intended to affect
OFCCP’s ability to recover back pay or
other affirmative relief for victims of
discrimination.

The final rule also deletes the
historical reference to “Revised Order
No. 4,” the predecessor to the current
Part 60-2, as it would not be
appropriate or necessary in light of the
changes to be made to part 60-2.

Paragraph (b) of the new § 60-2.1
specifies who must develop an AAP; it
repeats the standards found in § 60—
1.40, because recitation of the scope of
coverage is important for completeness
in both parts of the regulation. OFCCP
has written the requirements in a list
form for the reader’s ease of
understanding. As OFCCP did in § 60—
1.40, OFCCP has revised slightly the
structure of paragraph (b) to conform to
Federal Register format requirements;
no change of substance is intended by
the revision.

Several commenters recommended
that in the final rule this provision not
be limited to full-time employees only.
OFCCP did not intend for this provision
to be read as including only full time
employees. Some of the confusion
concerning the provision may have
arisen because the Equal Opportunity
(EO) Survey form requested information
about full time employees only. The
request for information about full-time
employees in the Survey was not
intended to signal any change in
OFCCP’s requirement for reporting part-
time, temporary and full time
employees in written AAPs now or in
the future.

The new § 60-2.1 provision does not
make reference to particular categories
of employees but rather refers generally
to “employees.” The term “employees”
is broad enough to include part-time,
temporary and full time employees.
Therefore, the final rule adopts
paragraph (b) of the proposal without
change.

The final rule adds a paragraph (c)
that specifies that the contractor must
develop AAPs within 120 days from the
commencement of the contract. This
requirement was previously set out in
41 CFR §60-1.40(c). Since Part 60-2



Federal Register/Vol. 165, No. 219/Monday, November 13,

2000/Rules and Regulations

68025

addresses the requirements of AAPs, it
appears more appropriate to include
information specifying when the
obligation to develop AAPs begins as
part of part 60-2. One commenter, a law
firm representing a business group,
recommended that the final rule specify
when the next AAP is to be in place.
OFCCP has consistently held that the
new AAP should be developed and in
effect on the date that the old AAP
expires. OFCCP believes that the AAP
should be an ongoing management tool
and not just an exercise to be performed
annually. The provision is carried
forward in the final rule as proposed.

The final rule contains a paragraph (d)
describing who is included in
affirmative action programs.
Subparagraph (2) provides three options
for contractors with fewer than 50
employees at a particular establishment
to account for those employees for AAP
purposes. Subparagraph (3) is designed
to clarify that the AAP at the
establishment that makes the selection
decision is the appropriate
establishment for inclusion of their
selectees. This is particularly important
for corporate headquarters AAPs, since
selection decisions are likely to be made
at corporate headquarters for employees
who are assigned to other
establishments within the corporation.
This reflects OFCCP’s “‘corporate
initiative” (53 FR 24830, June 28, 1988).

Several commenters recommended
that OFCCP permit contractors to
develop their AAPs based on how their
businesses actually are organized.
Specifically these commenters asked to
be allowed to prepare a single workforce
analysis (and AAP) based on a business
function or a line of business, without
regard to the geographic locations of the
establishments and employees
(sometimes referred to as a ‘“functional”
AAP).

In response to these commenters,
OFCCP has added a subparagraph 4 to
the final rule. This provision reads as
follows:

(4) Contractors may reach agreement with
OFCCP on the development and use of
affirmative action plans based on functional
or business units. The Deputy Assistant
Secretary, or his or her designee, must
approve such agreements. Agreements
allowing the use of functional or business
unit affirmative action programs cannot be
construed to limit or restrict how the OFCCP
structures its compliance evaluations.

The purpose of this provision is to
permit contractors to negotiate with
OFCCP, subject to the approval of the
Deputy Assistant Secretary, for
permission to use affirmative action
programs organized along business or
functional lines. Some contractors have

indicated that they would prefer a
functional affirmative action program
because it would allow them to better
manage their equal employment
opportunity programs and to hold the
appropriate managers accountable for
the performance of that program. This
provision provides a mechanism by
which the contractor can achieve these
efficiencies. The provision also makes it
clear that while OFCCP is willing to
negotiate the structure of the
contractor’s affirmative action program,
it is not offering to negotiate how the
agency will conduct its compliance
evaluations. Thus, while a contractor
may receive permission to use
functional or business unit affirmative
action programs, OFCCP could still
conduct an evaluation of a facility at a
single geographic location. OFCCP
hopes to have procedures for handling
requests for functional AAPs in place
before the effective date of the
regulations. When the procedures are
completed, OFCCP will post them on its
Web site and/or include them in its
Federal Contract Compliance Manual
(FCCM).

At the suggestion of one commenter,
the final rule substitutes “work” for the
reference to “perform their normal and
customary duties” in paragraph (d)(1).
This change is necessary to clarify that
“work” is the consistent meaning that
OFCCP desires to convey throughout
this provision. The proposed language
implied a different meaning. Thus, the
final rule provides, in relevant part,
“Employees who work at locations other
than that of the manager to whom they
report, must be included in the
affirmative action program of their
manager.”

Paragraph (e) of the proposed
regulation explains how to identify
employees who are included in AAPs at
establishments other than where they
are located. AAPs created according to
paragraphs (d)(1) through (3) must
identify these employees according to
paragraph (e). Paragraph (d)(4) is not
included in the requirements of
paragraph (e) because the reporting
formats for “functional” AAPs will be
addressed on a case-by-case basis as part
of the approval process.

One commenter, a law firm, suggested
that the requirement to annotate where
the employees are located would
present an additional burden. As noted
in the NPRM, the purpose of the
proposed subparagraph was to clarify
that the AAP at the establishment where
the selection decision is made is the
appropriate establishment for inclusion
of their selectees. OFCCP does not agree
that this requirement creates additional
burden; it simply clarifies the agency’s

current policy and practice. Paragraph
(e) of the proposal is adopted in the
final rule as proposed.

Several commenters stated that
OFCCP’s use of more than one term
when referring to a contractor’s
“establishment” or “location” was
inconsistent or confusing. OFCCP agrees
that using one term is clearer. Therefore,
the final rule replaces the term
“location” with “‘establishment”
whenever “location” was used as a
synonym for “‘establishment.” OFCCP
replaced “location” with
“establishment” in §§ 2.1 and 2.30.

Section 60-2.2 Agency Action

Paragraph (a) deals with agency
approval of AAPs. In the NPRM, OFCCP
proposed revising paragraph (a) for
clarity. One proposed change was to
state that a contractor’s AAP would be
deemed to be accepted by the
Government “at the time OFCCP
notifies the contractor of the completion
of the compliance evaluation or other
action”’; the existing provision says that
the AAP is deemed accepted “at the
time the appropriate OFCCP * * *
office has accepted such plan. * * *” A
commenter expressed concern that the
change in paragraph (a) resulted in a
change in the acceptance requirements.
That is not the case. OFCCP has not
changed the acceptance date
requirements in paragraph (a). The only
changes were for clarity.

OFCCP proposed in the NPRM to
delete paragraphs (c) and (d) of the
current § 60—2.2 which address show
cause notices and other enforcement
procedures for a contractor’s failure to
develop an AAP as prescribed in the
regulations. OFCCP stated that since
these subjects are addressed in §§ 60—
1.26 and 60-1.28 there was no reason to
repeat them in § 60-2.2.

Four commenters representing the
interests of contractors objected to the
deletion of these paragraphs. They
expressed concern that the deletion of
these paragraphs eliminates contractors’
due process protections and the
procedural safeguards of the show cause
notice (SCN) process. They stated that
without the SCN procedure, OFCCP
could proceed directly to enforcement
without offering contractors the
opportunity to cure apparent violations.

OFCCP is persuaded that the
proposed deletion may not have the
limited impact originally contemplated
by the agency. Therefore, the final rule
restores the provisions in paragraphs (c)
and (d) of § 60-2.2 with a minor change;
paragraph (c)(1) has been modified to
reflect the existing exceptions in § 60—
1.26(b)(1) to the general rule that a show
cause notice will be issued whenever
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administrative enforcement is
contemplated.

The existing exceptions in § 1.26(b)(1)
are as follows:

* * *if a contractor refuses to submit an
affirmative action program, or refuses to
supply records or other requested
information, or refuses to allow OFCCP
access to its premises for an on-site review,
and if conciliation efforts under this chapter
are unsuccessful, OFCCP may immediately
refer the matter to the Solicitor,
notwithstanding other requirements of this
chapter.

Subpart B—Purpose and Contents of
Affirmative Action Programs

Section 60-2.10 General Purpose and
Contents of Affirmative Action
Programs

A complete rewrite of § 60-2.10 was
proposed. The rewrite was intended to
convey that an AAP should be
considered a management tool—an
integral part of the way a corporation
conducts its business. Further, the
intent of the proposed revision was to
encourage self-evaluation in every
aspect of employment by establishing
systems to monitor and examine the
contractor’s employment decisions and
compensation systems to ensure that
they are free of discrimination.

Two commenters opposed portions of
this section: One stated the belief that
the proposed section was redundant;
and the other asserted that it was “not
aware of any authority for the OFCCP to
dictate or prescribe the ‘management
approach’ or policies of firms that
perform federal contracts.”

One commenter, a civil rights
organization, supported the proposal,
stating that “wholly integrating the
monitoring and evaluative components
of the AAP will ensure that contractors
are assuming full responsibility for
meaningful compliance as opposed to
merely complying with a paperwork
obligation.”

OFCCP continues to believe that this
introductory section should emphasize
the philosophy that an affirmative
action program is “more than a
paperwork exercise. * * * Affirmative
action, ideally, is a part of the way the
contractor regularly conducts its
business.” Accordingly, § 60-2.10 is
adopted as proposed.

Section 60-2.11 Organizational profile

The current § 60-2.11 is entitled
“Required utilization analysis.” It
contains an introductory paragraph
which identifies broad job areas (EEO—
1 categories) in which racial and ethnic
minorities and women are likely to be
underutilized, and sets forth in lettered

paragraphs the core contents of a
written AAP.

This final rule addresses only
paragraph (a) of the current § 60-2.11,
which deals with the workforce
analysis. Paragraph (b) of the current
regulations, which addresses the job
group analysis, has been revised and
moved to new 60-2.12 discussed below
in this preamble. The introductory
paragraph of current § 60—2.11 has been
deleted as outdated and unnecessary.

Paragraph (a) of the current § 60-2.11
provides that a workforce analysis is a
listing of job titles (not job groups)
ranked from the lowest paid to highest
paid within each department or similar
organizational unit. The workforce
analysis also shows lines of progression
or promotional sequences of jobs, if
applicable. If no lines of progression or
usual promotional sequences exist, job
titles are listed by departments, job
families or disciplines, in order of wage
rates or salary ranges. For each job title,
the workforce analysis must reflect the
wage rate or salary range, and the
number of incumbents by race,
ethnicity, and sex. In short, the
workforce analysis is a map pinpointing
the location of jobs and incumbent
employees and their relationship to
other jobs and employees in the
contractor’s workforce.

In the NPRM, OFCCP proposed to
“reengineer”’ the workforce analysis into
a shorter, simpler format called an
“organizational profile.” In basic terms,
the organizational profile was an
organization chart showing each of the
organizational units and their
relationships to one another, and the
gender, racial, and ethnic composition
of each organizational unit. Unlike the
current workforce analysis, the
proposed profile focused only on
organizational units and did not require
the identification of individual job titles
with the exception of the supervisor, if
any. Likewise, reporting of race, sex,
and salary information by job title
would be eliminated using the
organizational profile.

Eleven commenters stated that the
organizational profile would be more
burdensome than the workforce
analysis. A number of commenters
indicated that most of their companies
either did not have an organizational
chart or that if they had such charts, the
charts only reflected the top levels of
the organization. Other commenters
indicated that the organizational
structure of their companies was so
fluid that charts would become quickly
outdated. Many commenters
representing or servicing the contractor
community indicated that the current
workforce analysis was not a burden to

produce because their systems are
configured to produce the analysis with
very little effort. These commenters also
indicated that there are numerous
software products that facilitate the
creation of a workforce analysis. Ten
commenters specifically recommended
that OFCCP permit contractors the
option of continuing to use the
workforce analysis if the contractor
found this less burdensome.

In addition, some commenters,
including women’s and civil rights
groups and a labor organization, raised
concerns that adoption of the
organizational profile, in lieu of the
workforce analysis, might result in the
loss of valuable compliance
information. Others supported the
organizational profile but cautioned
against any further simplification
because of the potential of the loss of
important information.

OFCCP proposed the adoption of an
organizational profile, in part, to
decrease the burden on contractors.
Prior to the publication of the NPRM,
many stakeholders had raised concerns
about the workforce analysis and had
indicated that it was burdensome.
However, since many contractors have
now indicated that there is very little
burden in preparing a workforce
analysis and that there may be more
burden for them in preparing an
organizational profile, in this final rule
OFCCP permits contractors to submit
either the old style workforce analysis
or an organizational display as the
organizational profile. OFCCP believes
that this is responsive to concerns about
burden and to concerns that OFCCP not
further simplify the organizational
profile.

A number of commenters from the
contractor community objected to the
requirement that the proposed
organizational profile be presented as a
“detailed organizational chart or similar
graphical representation.” Five
commenters indicated that the creation
of a graphical representation would be
burdensome because they did not have
the software or systems to create such a
chart and significant manual work
would be required. In response to these
concerns, OFCCP has made the
provision of a “graphical
representation”” optional. The final rule
permits contractors choosing the
organizational display to use “detailed
graphical or tabular chart, text,
spreadsheet, or similar presentation of
the contractor’s organizational
structure” for displaying the required
information.

Following is a sample organizational
display. This sample is provided for
illustrative purposes only, and should
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not be construed to represent a required
format or template.
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Under the final rule, the
organizational display would still not
require the itemization of individual job
titles, or the reporting of gender, race,
ethnicity, and salary information by job
title. Thus, the volume of the
organizational display should be less
than the volume of a workforce analysis
(which often is one of the largest
sections of the AAP).

Some commenters requested that
OFCCP specify that it intends for the
organizational profile to reflect the
organization down to the level of the
first line supervisor. It is OFCCP’s intent
that each organizational unit and all
subordinate units, including the first-
line supervisor level be accounted for in
the organizational profile. OFCCP
believes that the language of § 60-2.11
accomplishes this.

Some commenters questioned the
usefulness of the proposed
organizational profile. Contractors who
feel it would be more helpful for their
self-audit and affirmative action
purposes to continue to develop a
workforce analysis are at liberty to do so
under the final rule. However, for those
contractors electing to submit an
organizational display, OFCCP believes
that the display will provide a
representation of where minorities and
women may be underrepresented or
concentrated, which permits
preliminary review for potential
discrimination and the need for
affirmative action. This representation
will be useful to many contractors
engaging in self-analysis, and it is useful
to OFCCP’s compliance evaluation
process. By introducing the flexibility to
continue using the current workforce
analysis or to adopt an organizational
display that is not necessarily a graphic
representation, OFCCP allows
contractors to elect the method that is
most meaningful for the particular
contractor.

As noted in the NPRM, in subsection
(c)(4), the minority group designations
conform to the designations of
minorities currently used in the EEO-1
report. OFCCP intends the racial and
ethnic designations used in the
regulations at 41 CFR Chapter 60, to be
consistent with the revised standards set
forth by OMB. OFCCP will coordinate
any changes in these designations with
the Equal Employment Opportunity
Commission (EEOC) so that record
keeping and reporting requirements for
both agencies are compatible.

Section 60-2.12 Job Group Analysis

The NPRM would provide much
greater guidance and clarification on
