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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 122, 123, 124, and 501
[FRL-6401-2]
RIN 2040-AB39

National Pollutant Discharge
Elimination System Permit Application
Requirements for Publicly Owned
Treatment Works and Other Treatment
Works Treating Domestic Sewage

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) today amends permit
application requirements and
application forms for publicly owned
treatment works (POTWs) and other
treatment works treating domestic
sewage (TWTDS). TWTDS include
facilities that generate sewage sludge,
provide commercial treatment of sewage
sludge, manufacture a product derived
from sewage sludge, or provide disposal
of sewage sludge.

Today’s rule consolidates POTW
application requirements, including
information regarding toxics
monitoring, whole effluent toxicity
(WET) testing, industrial user and
hazardous waste contributions, and
sewer collection system overflows. The
most significant revisions require toxic
monitoring by major POTWs (and other
pretreatment POTWSs) and limited
pollutant monitoring by minor POTWSs.
EPA believes that permitting authorities
need this information in order to issue
permits that adequately protect the
Nation’s water resources.

Form 2A replaces existing Standard
Form A and Short Form A to account for
changes in the National Pollutant
Discharge Elimination System (NPDES)
program since the forms were issued in
1973.

The regulations also clarify the
requirements for TWTDS and allow the
permitting authorities to obtain the
information needed to issue permits that
meet the requirements of the 40 CFR
Part 503 sewage sludge use or disposal
regulations. Form 2S replaces the
existing Interim Sewage Sludge Form.
Form 2S is similar to the Interim
Sewage Sludge Form but requires less
information.

EPA is revising these regulations to
ensure that permitting authorities obtain
the information necessary to issue
permits which protect the environment
in the most efficient manner. The forms
make it easier for permit applicants to
provide the necessary information with

their applications and minimize the
need for additional follow-up requests
from permitting authorities. EPA
expects the rule to reduce current
annual reporting and record keeping
burdens by 21 percent, by standardizing
the forms to match information requests
with information needs.

This rule also lifts the stay of 40 CFR
501.15(d)(1)(i)(B) in a final rule
streamlining state sewage sludge
regulations published on August 24,
1998 (63 FR 45113).

DATES: This rule and 40 CFR
501.15(d)(1)(i)(B) expires on December
2, 1999. In accordance with 40 CFR
23.2, this rule shall be considered final
for the purposes of judicial review at
1:00 p.m. (Eastern Standard Time) on
August 18, 1999.

ADDRESSES: The record for this
rulemaking, including all public
comments on the proposal, will be
available for inspection and copying at
the Office of Water Docket. The docket
is located at EPA, East Tower Basement,
401 M. St. SW, Washington, D.C. 20460.
The docket is open Monday-Friday 9:00
am to 4:00 pm, please contact the docket
at (202) 260-3027 to schedule an
appointment.

FOR FURTHER INFORMATION CONTACT: For
information on Form 2A and municipal
wastewater permitting issues in this
document, contact Robin Danesi, (202)
260-2991, Permits Division (4203),
United States Environmental Protection
Agency, 401 M Street S.W., Washington,
D.C., 20460.

For information on Form 2S and
sewage sludge permitting issues in this
document, contact Wendy Bell, (202)
260-9534, Permits Division (4203),
United States Environmental Protection
Agency, 401 M Street S.W., Washington,
D.C., 20460.

Copies of this document with the
forms are available from the EPA home
page at www.epa.gov under the Laws
and Regulations section. Electronic
copies of the forms will be available on
the Office of Wastewater Management
home page at www.epa.gov/owm. EPA
plans to provide a word wizard of the
form which should be available shortly
after the final rule is promulgated.

SUPPLEMENTARY INFORMATION:
Regulated Entities

Entities potentially regulated by this
action are governmental entities
responsible for implementation of the
NPDES and sewage sludge programs
and entities that are regulated by these
programs. Regulated entities include:

Category Examples of regulated entities

Local gov- | Publicly = Owned  Treatment

ernment. Works, owners and operators
of treatment works treating do-
mestic sewage.

Private ..... Privately owned treatment works
or other treatment works treat-
ing domestic sewage.

State gov- | Treatment works owned or oper-

ernment. ated by States or Tribes.

Federal Federally owned  treatment

govern- works.
ment.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
organization is regulated by this action,
you should carefully examine the
applicability criteria in Parts 122 and
503 of Title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Information in the preamble is
organized as follows:

I. Background

A. Overview

B. Public Consultation in the Rule
Development

11. Description of Today’s Final Rule and

Response to Comments

A. Scope of Today’s Rulemaking

B. Forms 2A & 2S
1. Form 2A
a. Overview
b. Applicability to Privately Owned and
Federally Owned Treatment Works
2. Form 2S
a. Overview
b. Clarification of TWTDS
3. Reasons for Separate Forms 2A and 2S
4. Electronic Application Forms

C. Endangered Species and Historic
Properties

D. Definitions

E. Requirements Concerning the Use of
Forms (88 122.21(a),(c),(d), and (f))

F. Application Requirements for POTWSs
(40 CFR 122.21(j))
1. Permit as a Shield
2. Basic Application Information
3. Additional Application Information
for Applicants With Flows Greater Than
or Equal to 0.1 mgd.
4. Information on Effluent Discharges
5. Effluent Monitoring for Specific
Parameters
a. Pollutant Data Requirements for All
POTWs
b. Pollutant Data Requirements for
POTWs With Design Flows Greater Than
or Equal to 0.1 mgd.
c. Additional Pollutant Data
Requirements for Some POTWSs
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6. Effluent Monitoring for Whole Effluent
Toxicity
7. Industrial Discharges
8. Discharges From RCRA/CERCLA
Waste Sources
9. Combined Sewer Overflows
10. Contractors
11. Certification
G. Application Requirements for TWTDS
(40 CFR 122.21(q))
1. Facility Information
. Applicant Information
. Permit Information
. Indian Country
. Topographic Map
. Sewage Sludge Handling
. Sewage Sludge Quality
. Requirements for a Person Who
Prepares Sewage Sludge
9. Land Application of Bulk Sewage
Sludge
10. Surface Disposal
11. Incineration
12. Disposal in a Municipal Solid Waste
Landfill
13. Contractors
14. Other Information
15. Signature
H. Permit Conditions for POTWs (40 CFR
122.44(j)
|. State Program Requirements (40 CFR
parts 123 & 501)
I11. Regulatory Requirements
A. Executive Order 12866
B. Executive Order 12875
C. Unfunded Mandates Reform Act
D. Paperwork Reduction Act
E. Regulatory Flexibility Act
F. National Technology Transfer and
Advancement Act
G. Submission to Congress and the General
Accounting Office
H. Executive Order 13045
|. Executive Order 13084

O~NO O WN

|. Background

A. Overview

EPA provided an extensive discussion
of the background for today’s rule in the
proposed rule published on December 6,
1995 (60 FR 62546). For the sake of
brevity, EPA refers the reader to that
action for information about the
background of today’s rule.

B. Public Consultation in the Rule
Development

EPA made efforts to consult with
interested stakeholders during the
development of the December 6, 1995,
proposed rule. In late 1993 and early
1994, EPA sought feedback on draft
forms and other elements of the
proposal from States with approved
NPDES programs, local governments,
the Association of State and Interstate
Water Pollution Control Administrators
(ASIWPCA), the Association of
Metropolitan Sewerage Agencies
(AMSA), the California Association of
Sanitation Agencies (CASA), the Water
Environment Federation (WEF), and
several environmental groups. In

response to this outreach effort, EPA
received written comments from a
dozen States, several municipalities,
and from AMSA. EPA also met with
State and municipal representatives and
participated in a conference call with
representatives from ten POTWs and
two States.

EPA received 59 comments during the
public comment period on the proposed
rule and made numerous changes to the
rule and the forms in response to the
comments. Specific comments are
mentioned throughout today’s preamble
in the applicable sections.

11. Description of Today’s Final Rule
and Response to Comments

A. Scope of Today’s Rulemaking

Today’s document finalizes two sets
of application requirements and
corresponding permit application forms,
and provides instructions for each.
Section 122.21(j) contains application
requirements pertaining to wastewater
treatment and discharge into and from
publicly owned treatment works
(POTWSs). The requirements are
incorporated into the new Form 2A
which replaces Standard Form A and
Short Form A, both of which were
developed in 1973. Section 122.21(q)
contains application requirements
pertaining to generation, treatment, and
disposal of sewage sludge at POTWs
and other treatment works treating
domestic sewage (TWTDS). These
requirements are incorporated into the
new Form 2S which replaces the
Interim Sewage Sludge Permit
Application Form.

EPA promulgates these application
regulations and publishes the new forms
for several reasons. First, this
rulemaking addresses changes to the
NPDES program since 1973. The NPDES
program applicable to POTWs has
changed significantly since that time,
specifically in the areas of toxics
control, water quality-based permitting
and pretreatment programs. Second, the
rule consolidates application
requirements from existing regulations
into a “modular” permit application
form, thereby streamlining and
clarifying the process for permit
applicants. Third, these revisions
provide permit writers with the
information necessary to develop
appropriate NPDES permits consistent
with requirements of the Clean Water
Act and thus, also provide greater
certainty for permittees that compliance
with their permits constitutes
compliance with the CWA. Fourth, the
Agency seeks to reduce redundant
reporting by allowing NPDES permitting
authorities to waive certain information

requirements where information is
already available to the permitting
authority and, finally, to provide a
platform for electronic data
transmission.

EPA will use the forms in States
where the Agency administers the
NPDES and/or sewage sludge programs.
Authorized States may choose to use
these forms because the forms will
provide the required application
information. Authorized States can also
elect to use forms of their own design
so long as the information requested
includes at least the information
required by today’s final permit
application regulations. EPA and State
authorities may request additional
information from permit applicants
whenever necessary to establish
appropriate permit limits and
conditions. See CWA sec. 308 and
402(b)(2)(B).

In the December 1995 proposal, EPA
asked for comment on whether the
forms and instructions should be
included with the final rulemaking
package. EPA received numerous
comments that said that the forms and
instructions should be published so
they could be available for all to review
along with the regulation. EPA has
changed the forms significantly in
response to comments and in order to
facilitate electronic reporting. Therefore,
EPA is publishing the forms in the new
format with the final rule. The final
forms and instructions are included as
an appendix to today’s notice, but will
not be printed in the CFR.

B. Forms 2A and 2S

1. Form 2A

a. Overview. Prior to today’s rule,
NPDES permitting authorities generally
gathered POTW data using Form 1,
Standard Form A, and Short Form A.
While all these forms are approved
Federal forms, the NPDES regulations
did not require use of the forms by
POTWs when applying for a permit.
Standard Form A was intended to be
used by all POTWs with a design flow
equal to or exceeding one million
gallons per day (mgd). It contains
questions about the facility and
collection system, discharges to and
from the facility (including information
on some specific pollutant parameters),
and planned improvements and
implementation schedules. Short Form
A was intended for use by all POTWs
with a design flow of less than one mgd.
It contains only fifteen questions of a
summary nature, and asks for virtually
no information on specific pollutants.
Many States used one or both of the
Federal forms, but a number of States
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have developed forms that request
information not included on the Federal
forms.

The December 1995 proposed
application form contained two parts,
Basic Application Information and
Supplemental Application Information.
The basic application section was to be
completed by all POTWs and contained
facility information and monitoring
requirements for 17 pollutants. The
supplemental application information
was for applicants providing data on
toxic pollutants, applicants with
significant industrial users, and
applicants with CSOs.

During the comment period, EPA
collected and scrutinized data on the
types and quantities of toxic pollutants
discharged by minor POTWs. EPA
completed an evaluation of existing data
sources and conducted toxic monitoring
at selected minor POTWSs. The results
were published as ‘“Evaluation of the
Presence of Priority Pollutants in the
Discharges of Minor POTWSs” in June
1996. Copies of the report were sent to
all State NPDES coordinators and an
electronic version is available on the
Office of Wastewater Management
Home page (www.epa.gov/owm). The
Study included a query of the Permit
Compliance System (PCS), EPA’s
nationwide database for storing NPDES
permit information. The June 1996
Study compiled the information from a
PCS query for minor POTW data from
1990 to the present, an evaluation of
minor POTW data provided by State
agencies, and on-site monitoring for
selected toxics at 86 minor POTWs
located throughout the country.

Based on the information from the
Minor POTW Study and comments
received on the proposal, EPA decided
to modify the proposed application
requirement to reduce the information
required from facilities under 0.1 mgd.
The 0.1 mgd cut-off was based on data
from the EPA Permit Compliance
System (PCS). The data showed that
facilities with design flows greater than
1.0 mgd (major facilities) account for
94.6% of the total POTW flow
nationwide. Facilities with design flows
between 1.0 mgd and 0.1 mgd account
for 5% of the total flow. The remaining
0.4% of the nationwide POTW flow is
discharged by facilities with design
flows less than 0.1 mgd. A facility with
a design flow of less than 0.1 mgd
typically serves a population of 1,000
people or less. Approximately 40% of
all POTWs fall into this less than 0.1
mgd category. Because these POTWs
serve very small communities that
contribute a small amount of flow
(usually without an industrial influent
component), EPA determined that

requiring less information from these
POTWs would reduce the costs
associated with analytic monitoring
without significantly affecting the
information otherwise needed by permit
writers.

Today’s Form 2A still contains two
parts, but the Basic Application
Information has been subdivided to
reduce the requirements for facilities
with a design flow under 0.1 mgd. The
“Basic Application Information for All
Applicants” part includes information
about the collection system and the
treatment plant, general information
concerning the types of discharges from
the treatment plant, identification of
outfalls, and effluent monitoring data
from the plant for 6 parameters. The
requirements are expanded to include
effluent monitoring for 14 parameters
and several additional questions for
POTWs with design flows greater than
or equal to 0.1 mgd but less than 1.0
mgd and without pretreatment
programs. Larger POTWSs and
pretreatment POTWs must submit the
information requested in the
“Supplemental Application
Information” part of Form 2A, which
requires effluent monitoring data for
metals and organic compounds, as well
as the parameters required for smaller
POTWs. This part also requires results
of whole effluent toxicity tests,
information on significant industrial
users, and information on combined
sewer overflows (CSOs) if applicable.

b. Applicability to Privately Owned
and Federally Owned Treatment Works.

As in the case of existing Standard
Form A and Short Form A, Form 2A and
the application requirements at
§122.21(j) are required only for POTWs.
EPA believes, however, that NPDES
permitting authorities have the
discretion to use the form on a case-by-
case basis for treatment works that are
not owned by a State or municipality.
As previously discussed, the NPDES
program has evolved considerably since
EPA promulgated Standard Form A and
Short Form A in 1973. The program can
clearly be applied to facilities that are
similar to POTWs but which do not
meet the regulatory definition of
“publicly owned treatment works”
(POTWs). Although not owned by States
or municipalities, such facilities
nevertheless may receive predominantly
domestic wastewater, provide physical
and/or biological treatment, and
discharge effluent to waters of the
United States. Such facilities include
Federally owned treatment works
(FOTWs) and privately owned treatment
works that treat primarily domestic
wastewater.

EPA received eight comments
regarding FOTWs and privately owned
treatment works. All but one favored
expansion of POTW application
requirements to facilities that operate
similarly to POTWs but that may be
Federally or privately owned. One
commenter stated that the current
system of different forms for treatment
works based on ownership creates an
artificial difference between facilities.
Other commenters agreed and felt that
all facilities that operate similarly
should complete the same application
form. A commenter representing the
Department of Defense provided
comments on the similarities between
FOTWs and POTWs based on size and
scope of activities at military
installations and compared the
installations to small cities. The
commenter argued that statutory
differences prevent EPA from requiring
the same information from Federal
facilities that operate similarly to
POTWs.

EPA is aware that Federal and State
permitting authorities use a number of
mechanisms for obtaining NPDES
permit application information from
non-POTW treatment works. These
mechanisms include Standard Form A,
Short Form A, Form 2C (“‘Existing
Manufacturing, Commercial, Mining,
and Silvicultural Operations”), and
Form 2E (“‘Facilities Which Do Not
Discharge Process Wastewater’). EPA
believes that Form 2A is often the most
appropriate application form for non-
POTW treatment works.

Nevertheless, EPA is not requiring the
Form 2A information from non-POTW
treatment works. Despite many
functional similarities to POTWs, such
facilities do not share the same
regulatory requirements. Non-POTW
treatment works are not required under
the CWA, for example, to develop
pretreatment programs. The CWA does
not require such facilities to meet
secondary treatment requirements,
though permits for such facilities often
apply secondary treatment based limits
after a best professional judgement
evaluation has been performed by the
permit writer. NPDES regulations do not
require such facilities to report results of
whole effluent toxicity testing with their
permit applications. For these facilities,
uniformly requiring the same
information required in Form 2A might
be unnecessary. EPA has added
language to the introductory paragraph
of §122.21(j) of today’s final rule that
allows the Director to require such
facilities to comply with the POTW
application requirements (e.g. through
Form 2A) on a case-by-case basis. This
discretion will provide NPDES permit



Federal Register/Vol. 64, No. 149/Wednesday, August 4, 1999/Rules and Regulations

42437

writers with the information necessary
to develop permits for facilities that may
operate similarly to POTWs but that do
not meet the regulatory definition.

2. Form 2S

a. Overview. Today, EPA finalizes a
new form, Form 2S, to collect
information on sewage sludge from
treatment works treating domestic
sewage (TWTDS). The term “‘treatment
works treating domestic sewage” is a
broad one, intended to reach facilities
that generate sewage sludge or
effectively change its pollutant
characteristics as well as facilities that
control its disposal. The term includes
all POTWs and other facilities that treat
domestic wastewater. It also includes
facilities that do not treat domestic
wastewater but that treat or dispose of
sewage sludge, such as sewage sludge
incinerators, composting facilities,
commercial sewage sludge handlers that
process sludge for distribution, and sites
used for sewage sludge disposal. In
addition, EPA may designate a facility a
TWTDS when the facility’s sludge
quality or sludge handling, use, or
disposal practices have the potential to
adversely effect public health and the
environment. Individual septic tanks or
similar devices are not considered
TWTDS.

EPA recognizes that the term
“biosolids” is now being used by
professional organizations and other
stakeholders in place of ‘“‘sewage
sludge” to emphasize that it is a
resource that can be recycled
beneficially. EPA intends to work with
these stakeholders to define the term
“biosolids” consistent with the
definition of ““sewage sludge” in the
CWA. Until then, EPA will continue to
refer to sewage sludge in its regulations.

Form 2S consists of 2 sections. Part 1
asks for limited background information
rather than a complete permit
application. Only the information in
Part 1 must be submitted by “‘sludge-
only” facilities, i.e. facilities that do not
discharge wastewater to surface waters,
unless the permit writer determines that
the information in Part 2 must also be
provided. It is intended to give the
permitting authority enough
information to decide whether or not to
issue a permit to that facility. The
information in Part 2 must be submitted
by all TWTDS with an NPDES permit
and “‘sludge-only” facilities that have
been asked by the permitting authority
to submit a complete permit
application.

b. Clarification of TWTDS. No change
was proposed in the definition of
TWTDS or who is required to provide
the information in Form 2S, but EPA

received several comments with
questions or misconceptions on this
subject. Since EPA did not propose to
change nor solicit comments on the
existing definition, EPA considers those
comments on the definition to be
beyond the scope of the proposal.
Nonetheless, EPA provides
clarifications of how it interprets the
existing definition to assist in
compliance with the existing rules. The
first point of clarification is how sewage
sludge land application sites (i.e., the
land) fit into the definition of Treatment
Works Treating Domestic Sewage
(TWTDS). While the definition does
include “‘land dedicated for the disposal
of sewage sludge,” i.e., surface disposal
sites, the definition does not include
land application sites. A “‘land
application site” is the land where
sewage sludge is used to condition soil
or fertilize crops or vegetation. EPA
makes a distinction between disposal at
a surface disposal site and use (also
referred to as “‘beneficial reuse™) at a
land application site.

Commenters also asked questions
about who must apply for a permit.
Industrial treatment works that treat
domestic sewage along with process
wastes are TWTDS unless they generate
hazardous sludge. However, EPA
determined that it did not have enough
information about these facilities to
regulate them under Part 503, and it
would be difficult to find a technical
basis for routine case-by-case
permitting. Since there are no Part 503
standards for industrial treatment
works, there are no requirements to put
in a permit. Therefore, even though
these facilities are TWTDS, they are not
required to apply for a sewage sludge
permit at this time. Today’s rule
clarifies this issue by stating that “all
TWTDS whose sewage sludge use or
disposal practice is regulated by Part
503 must submit a permit application
* K k7

If EPA promulgates technical
standards for industrial facilities in the
future, they would then be required to
apply for a permit. The permitting
authority can, of course, ask for an
application and issue a permit to an
industrial facility if a permit is deemed
necessary to protect public health and
the environment (54 FR 18727, 58 FR
9324 & 9406). In those rare situations
where an industrial facility treats
domestic sewage and industrial
wastewater through totally separate
treatment trains, the facility would be
required to apply for a permit for its
domestic sludge, but not for its
industrial sludge.

One commenter raised the situation of
TWTDS that use a community septic

tank with the effluent routed to a
recirculating sand filter. The commenter
guestioned whether this type of a
facility was a TWTDS because septic
tanks are excluded from the definition
of TWTDS. EPA intended the septic
tank exclusion to refer to individual
septic tanks because the Agency did not
believe it was necessary to ask for
information from individual
homeowners. EPA believes that
community systems that include septic
tanks are TWTDS.

Because the type of facility identified
by this commenter does not discharge,
it probably would not have an NPDES
permit. As a “‘sludge-only” facility, it is
required to submit only limited
background information (8§ 122.21
(c)(2)(iii) (A) through (E)) when a
sewage sludge standard applies to the
facility’s use or disposal practice. The
TWTDS is not required to submit any
additional application information
unless the permitting authority requests
a full permit application.

If there is no Part 503 standard for the
facility’s use or disposal practice, the
owner/operator of the facility is not
automatically required to submit a
permit application. For example, if the
sewage sludge from this septic tank is
taken to a POTW, the limited
background information does not have
to be submitted because Part 503 does
not apply to this type of disposal
method. If the owner/operator of this
facility wanted to stop taking its sewage
sludge to a POTW and start applying it
to the land, it would be required to
submit the limited background
information to the permitting authority
180 days before changing its use or
disposal practice. In addition, because
this facility is a TWTDS, the permitting
authority can require a permit
application at any time if a permit is
deemed necessary to protect public
health and the environment.

One commenter stated that his State
did not make a distinction between
NPDES and non-NPDES facilities in
setting permitting priorities and would
require all TWTDS to submit a full
permit application. Another commenter
thought that EPA should not make such
a distinction in its rules. EPA decided
to stagger permit applications and
require less information from non-
discharging facilities in the February 19,
1993 amendments to Parts 122 and 501
(58 FR 9404). Permitting authorities
have the option to require complete
permit applications from all TWTDS at
any time.

EPA received a comment that asked
whether a POTW with a non-
discharging lagoon system must apply
for a permit. If the lagoon is part of the



42438

Federal Register/Vol. 64, No. 149/Wednesday, August 4, 1999/Rules and Regulations

waste treatment system and there is no
sewage sludge being removed, there is
no use or disposal practice to trigger an
application requirement. Before sewage
sludge is removed from the lagoon and
used or disposed in a manner regulated
by Part 503, however, the TWTDS must
provide limited background information
to the permitting authority.

As with any TWTDS, the permitting
authority can require a permit
application at any time if a permit is
deemed necessary to protect public
health and the environment. Such
circumstances may arise where the
permitting authority may ask for an
application even after the sewage sludge
has been sitting in the lagoon for several
years. The permitting authority will
decide, for example, whether the sewage
sludge lagoon is truly part of the
treatment process or a storage lagoon, or
whether the lagoon should be regulated
as a surface disposal site.

The regulatory situation is similar for
a discharging lagoon, where the NPDES
permitting authority should already
have information about the treatment
process. When the sewage sludge
permitting authority is also the NPDES
permitting authority, EPA expects that
they would already know how the
TWTDS'’s sewage sludge should be
regulated.

3. Reasons for Separate Form 2A and
Form 2S

EPA today publishes two separate
forms for municipal wastewater
discharges and for sewage sludge for
several reasons. First, the requirements
represented by the two forms differ in
their applicability. The NPDES permit
application requirements collected in
Form 2A apply only to POTWs; the
sewage sludge information requirements
collected in Form 2S apply to all
TWTDS, not just POTWSs. Most facilities
that generate, treat, or dispose of sewage
sludge are POTWs, and will be required
to submit both application forms.
Several thousand TWTDS, however, do
not discharge to surface waters and
therefore are not required to have
NPDES permits. Thus, such TWTDS are
subject to sewage sludge requirements
(Form 2S) but not to NPDES
requirements (Form 2A).

Second, separate application forms
are also appropriate because wastewater
and sewage sludge may be regulated by
different permitting authorities. In 43
States and territories, the NPDES
program is administered at the State
level through an EPA-approved NPDES
program. There are currently only 3
States that administer an EPA-approved
sewage sludge program. Therefore, until
more States are authorized to administer

the federal sewage sludge program,
POTWs in most NPDES States will
obtain NPDES permits from the State
permitting authority (by submitting
Form 2A or a similar State form to the
State) and sewage sludge permits from
EPA (by submitting Form 2S to the EPA
Regional Office). Separate application
forms will facilitate this bifurcated
permitting process. In addition, even
when a State sludge permitting program
is approved, the program will not
necessarily be administered by the
State’s NPDES permitting authority. For
example, a POTW in a State with both
NPDES and sewage sludge permitting
authority could receive its NPDES
permit from the water pollution control
agency and its sewage sludge permit
from a solid waste management agency.
Separate Forms 2A and 2S will also
facilitate permitting in this situation.

EPA received three comments
supporting the use of separate forms.
One of these commenters emphasized
that applicants should be able to cross
reference information submitted on the
other form. As discussed in more detail
in section I1.G of today’s preamble,
applicants are allowed to photocopy
other forms, or reference information
that they know was previously
submitted to the same permitting
authority.

EPA also received several comments
that suggested either combining parts of
2A and 2S or further separating them
into segments applicable to different
types of facilities. EPA considered many
different types of form structures before
proposing 2A and 2S and reconsidered
the forms based on suggestions from
commenters. While no form is ideal for
all situations, EPA believes that the
forms accompanying today’s rule
represent the best division of
information for most applicants.
Authorized States are free to create their
own State forms as long as the forms
request the same minimum information.

4. Electronic Application Forms

Consistent with recent amendments to
the Paperwork Reduction Act, the
Agency is developing electronic data
submission as an alternative format for
permit application. The use of
electronic media should help to
streamline the application process and
to reduce the amount of repetition
associated with completing application
forms that are currently available only
in hard copy. As previously noted, the
elimination of redundant reporting is
one of the goals of today’s rulemaking.

EPA’s first step in the submission of
electronic data is the development of an
electronic version of the application
form. The Agency has developed such

an electronic version, which is available
by contacting the persons listed in the
FOR FURTHER INFORMATION Section of this
preamble or on the Internet from the
EPA Home Page (www.epa.gov). The
application forms will be made
available in Word and Windows Wizard
formats and include instructions that
guide the applicant through the form.
Some authorized States are also
considering electronic reporting. EPA
believes that providing the forms in an
easily manipulated software will also
assist States that want to use electronic
permit applications.

EPA received 21 comments on the
issue of electronic reporting. Most of the
commenters agreed with the concept of
electronic reporting for application
forms but were concerned about
implementation. A few commenters
thought it was not a feasible option for
small facilities. The major
implementation issues from the
comments include: signature; hardware;
and software needs. Electronic permit
application reporting options range from
transmitting data electronically,
submitting disk copies, or submitting
hard copy permit applications provided
to the applicant in an electronic format.
The most feasible option currently
available involves electronic forms that
can be distributed and completed
electronically, and subsequently
printed, signed, and submitted. EPA
continues to explore options for
electronic permit application
transmission.

C. Endangered Species and Historic
Properties

In the December 1995 proposed rule,
EPA invited comments related to
information about endangered species
and historic properties. Specifically, if
EPA established permit application
guestions about endangered and
threatened species (listed species) or
historic properties, what kind of
information could or should the permit
applicant provide? Would it be
appropriate to request that the permit
applicant identify whether there are
listed species or historic properties in
the area of the POTW discharge or
sewage sludge use or disposal site? How
could or should EPA provide applicants
with flexibility to assist regulatory
officials in the consideration of
potential impacts of activities on listed
species or historic properties?

Most commenters stated that EPA
should not require any information in
the permit application. The commenters
felt strongly that they did not want
applicants to determine what listed
species or historic properties would be
affected by their discharge. The
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commenters felt this was information
that is more easily obtained by the
permitting authority.

EPA is not requiring information
about listed species or historic
properties in today’s rule. In many
permitting situations, this information
may already reside with the permitting
authority and therefore EPA believes it
would be of little use to require all
applicants to submit this information.
However, some permit applicants may
already have information regarding
listed species and historic properties or
may be better able than the permitting
authority to obtain such information. In
such cases, permitting authorities may
require such information from
applicants on a case-by-case basis.

EPA is also working with the U.S.
Fish and Wildlife Service (FWS) and the
National Marine Fisheries Service
(NMEFS) to develop procedures to more
closely coordinate efforts to protect
water quality and listed species
including the use of Endangered Species
Act Section 7 consultations for EPA-
issued permits and other Federal actions
where appropriate.

D. Definitions

In the proposed rule, EPA proposed to
revise the definition of the term
“POTW,” as defined in 40 CFR Part 122
to conform more exactly with the
definition of the term at 40 CFR Part
403. The proposed change, however,
appeared to create confusion. EPA
received 12 comments on this issue.
Several commenters agreed that the
definitions should be consistent. Most
of the commenters raised various issues
that they thought might be affected by
the changed definition. One commenter
thought that the Part 403 definition was
too confusing and should not be used.
Another thought EPA should consider
that other federal regulatory programs,
such as hazardous waste management
programs, include references to
“POTWSs" and could be affected by a
change in the NPDES definition. After
considering the comments, EPA has
decided that it is not necessary to
change the definition because the
existing definitions are not inconsistent
(even though the Part 403 definition
contains more detail related to
Pretreatment Program requirements).
Therefore, today’s rule does not change
the definition of the term “POTW” in
Part 122.

E. Requirements Concerning the Use of
Forms (88 122.21(a), (c), (d) and (f))

EPA today finalizes revisions to the
existing general application
requirements for all NPDES permittees,
which can be satisfied by the use of

Forms 2A and 2S by applicants for EPA-
issued permits. Today’s rule does not
require applicants using these forms to
use Form 1, because the same
information is requested on Forms 2A
and 2S. The final rule substantially
incorporates the requirements of
§122.21(f) for Form 1 into the
requirements of §§122.21(j) for Form 2A
and 122.21(q) for Form 2S.

On December 11, 1996 (61 FR 65268),
EPA proposed a rule to streamline
various parts of the NPDES regulations
(NPDES streamlining proposal). One of
the changes proposed would
consolidate the requirements of
§8§122.1(d)(1) and 122.21(d)(3) and
move them to a new paragraph,
§122.21(a)(2). Both of these sections
dealt with application requirements and
were duplicative. EPA believed
§122.21(a) would be a more appropriate
location because that subsection
pertains to all permit applicants,
whereas §122.21(d) applies to permit
reapplications. Section 122.1 is also not
a particularly suitable location because
it concerns the scope of the NPDES
program and not application
requirements. EPA proposed to retain
the current §122.21(a) regulation in new
§122.21(a)(1). The Agency proposed to
remove §122.21(d)(3) and reserve the
section for future use.

In the proposal for today’s rule, EPA
proposed changes in the application
requirements (paragraph (d)(3)) to
reference the new application
requirements for POTWs and TWTDS
(88 122.21(j) and (q)) and Forms 2A and
2S. To avoid confusion and to simplify
the changes, EPA decided to make all
the changes to §§ 122.21(a) through (d)
in today’s final rule. Other changes in
the NPDES streamlining proposal will
be finalized in a later notice. EPA
received only favorable comments on
these changes in both proposals.
Therefore, today’s rule deletes
§122.21(d)(3). The requirements in
existing §122.21(a) have been moved to
a new §122.21(a)(1) and modified to
clarify that a sludge-only facility must
submit a permit for its use or disposal
practice only if the practice is regulated
by Part 503.

New §122.21(a)(2) contains the
requirements previously included in
§8122.1(d)(1) and 122.21(d)(3). One
commenter on the NPDES streamlining
proposal thought that the wording for
the storm water-related application
forms needed clarification. This
language was simply moved from
§122.26(c)(1) and was not changed in
the proposal. However, EPA agrees that
some of the commenter’s suggestions
provide clarification and the language of
§122.21(a)(2)(i)(G) has been modified

accordingly. This section is finalized as
proposed in the NPDES streamlining
proposal, with a few minor changes that
clarify who is required to submit each
form.

As mentioned above in section 11.B.4,
EPA received numerous comments that
support the concept of electronically
submitted forms. Section 122.21(a)(2)(ii)
explains that electronic forms can be
used if approved by EPA or an NPDES
authorized State.

Both the municipal/sewage permit
applications proposal and the NPDES
streamlining proposal contained
revisions to §122.21(c)(2) to reflect the
changed location of the application
requirements. Section 122.21(c)(2) of
today’s rule reflects the changes
mentioned above to §§122.21(a) and (d).
EPA is also deleting existing
§122.21(c)(2)(i) and renumbering the
remaining paragraphs of 8§ 122.21(c)(2).
This provision was intended to allow
the permitting authority to obtain
applications for sewage sludge
incinerators and others who requested
site-specific pollutant limits before
authorization for other sewage sludge
use or disposal practices because these
permits would take the most time to
issue and EPA believed that incinerators
pose the greatest risk to public health.
However, there have been few requests
for site-specific permits. In addition,
changes to Part 503 (60 FR 54771) make
the incineration standard totally self-
implementing along with the rest of the
rule, i.e., the standard must be met
whether or not a permit is issued.
Therefore, this paragraph is no longer
necessary. As described in
§122.21(c)(2)(iii), the Director may
require permit applications from any
TWTDS at any time if necessary to
protect public health and the
environment.

EPA received a comment on
§122.21(q)(8) that refers to existing
§122.21(c)(2)(iii)(C), now renumbered
as §122.21(c)(2)(ii)(C). Paragraph
(c)(2)(ii) lists the limited background
information requested of non-NPDES
TWTDS. In §122.21(q)(8), if sewage
sludge meets the “‘exceptional quality”
(EQ) requirements, no additional
information is required about land
application sites or facilities that further
treat the sewage sludge. As pointed out
by the commenter, §122.21(c)(2)(ii)(C)
should also be modified to require less
information for “EQ” sewage sludge to
provide consistency with the full permit
application requirements. Therefore,
today’s rule modifies
§122.21(c)(2)(ii)(C) and does not require
the applicant to provide the name and
address of facilities where sewage
sludge is sent for treatment or disposal
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and the location of land application
sites if the sewage sludge meets the
“EQ’ requirements.

F. Application Requirements for POTWs
(40 CFR 122.21(j))

The regulations in §122.21 (j) provide
the application requirements for
POTWs. Submittal of a complete Form
2A satisfies the application
requirements of this section. POTWs
may also satisfy the requirements of this
section by completing a State-issued
version of the form which has been
approved by the State Director.

In the proposal for today’s rule, EPA
acknowledged concerns relating to
redundant reporting raised by State and
municipal commenters during
consultation. EPA proposed the
introductory paragraph of § 122.21(j) to
allow the Director to waive any
requirement in paragraph (j) if the
Director has access to substantially
identical information. EPA solicited
comment on this approach and other
ways to provide the permitting authority
with discretion to waive particular
information requirements where he or
she determines that such information is
not necessary for the application.

EPA received numerous responses to
the waiver question. Most of the
commenters agreed that the Director
should be allowed to waive any
requirement in paragraph (j) if he or she
already has access to the information.
Several commenters also stated that
applicants should be able to reference
previously submitted information that is
still accurate rather than resubmit the
data. For example, commenters
mentioned that much of the information
required in the permit application has
already been submitted to the same
permitting authority in the permittee’s
reports.

In response, EPA has modified today’s
final rule to allow applicants to provide
information by referencing (in their
application) how and when the
applicant previously submitted the
information. Applicants should be very
specific when referencing information
so the permitting authority has no
difficulty in locating the previous
submission. Permitting authorities
should recognize the need to keep
information available for future action
and to ensure the availability of
information submitted to various
departments. All referenced information
should also be incorporated into the
administrative record for the permit
application.

Many of the commenters also felt that
EPA should go further than the proposal
and allow a waiver for any requirement
that an authorized NPDES State feels is

not necessary for the application. EPA
has considered this option, and has
modified §122.21(j) of today’s rule to
provide States with the ability to waive
any requirement of § 122.21(j) that the
State believes is not of material concern
for a specific permit, if approved by the
Regional Administrator.

In developing this change from the
proposal, EPA attempted to anticipate
and avoid confusion in implementation.
The primary actors involved in the
process for request and approval of
waivers are authorized NPDES States
and EPA Regions. The permit applicant
would be most significantly impacted
by this process. EPA intends that, if the
authorized NPDES State complies with
(and the permit applicant is mindful of)
the waiver approval process, then the
permit applicant will avoid any adverse
legal consequences related to the permit
application phase. The two areas of
concern are administrative continuation
of expired permits (and ‘‘completeness”
of re-applications), and the scope of the
authorization to discharge, also referred
to as the “permit shield.”

The goal of the application
requirements is to provide the permit
writer with the information necessary to
develop appropriate NPDES permits
consistent with requirements of the
CWA. The “permit shield” provided by
Clean Water Act section 402(Kk) is
predicated on the permit writer’s
presumed knowledge of the discharge. If
a permit application contains
information about specific pollutants,
waste streams, or processes, then the
permit writer is legally presumed to
have knowledge about them. The
“permit shield” applies whether or not
the permit writer imposes regulatory
controls in the permit based on that
presumed knowledge. The Agency
believes that the application
information required under today’s rule
is necessary for the permit writer to
consider in developing a permit, so a
case-specific waiver may affect the
scope of knowledge that EPA presumes
of the permit writer. If the waiver
approval processes are not followed and
the permit applicant does not submit
required information, then the scope of
the permit shield is questionable. If the
waiver approval processes are followed,
the scope of the permit shield will not
be affected.

When the permitting authority wishes
to waive the submission of information,
the Director must request approval for
the waiver from the Regional
Administrator. This request must
include documentation that provides
justification for the waiver. Section
123.43(b) has been amended to include
provisions for this waiver of

information. If a waiver is approved by
EPA, the justification for the waiver
must appear in the permit fact sheet for
each facility receiving the waiver. A
new paragraph (9) has been added to
§124.8(b) to include this fact sheet
requirement.

As with the scope of the permit
shield, the waiver opportunity may
affect the validity of authorization to
discharge under an expired permit. In
order to discharge under an expired
permit, a permittee must submit a
timely and complete application for
renewal prior to expiration. The waiver
opportunities under today’s rule may
affect the determination of whether an
application is “complete.” EPA has
added a new paragraph (e)(2) to
§122.21(e) to clarify the completeness
requirements. If a State submits its
waiver request within 210 days of
permit expiration and EPA either
approves the waiver or does not act on
the waiver within 30 days, the permit
application is considered “complete.” If
EPA disapproves the waiver, the permit
application based on the waiver is not
“‘complete.”

EPA plans to develop guidance, in
consultation with States and other
interested stakeholders, to assist the
Regions in making determinations for
waivers. EPA expects to have this
guidance finalized within
approximately two years. Until this
guidance is completed, EPA and the
States must work together to decide on
appropriate waivers. The performance
partnership agreement process is one
forum for determining such
appropriateness.

1. Permit-as-a-Shield

Section 402(k) of the CWA, also
known as the “permit shield” provision,
provides that compliance with an
NPDES permit shall be deemed
compliance, for purposes of Section 309
and 505 enforcement, with Section 301,
302, 306, 307, and 403 of the CWA
(except for any standard imposed under
Section 307 for toxic pollutants
injurious to human health). In response
to questions raised regarding EPA’s
interpretation of the scope of the
“shield” associated with NPDES
permits under the CWA, EPA issued a
policy statement on July 1, 1994, to
describe the Agency’s policy on the
scope of the authorization by EPA to
discharge under an NPDES permit and
the “shield” thus associated with permit
authorization.

As part of an application for an
individual NPDES permit, EPA requires
that an applicant provide certain
information on its facility. Previous
application requirements for municipal
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discharges focused primarily on the
operation and treatment processes at the
municipal treatment works, although
some quantitative information is also
required.

Historically, EPA has viewed the
permit, together with material submitted
during the application process and
information in the public record
accompanying the permit, as important
bases for an authorization to discharge
under CWA section 402. The
availability of the section 402(k) shield
is predicated upon the issuance of an
NPDES permit and a permittee’s full
compliance with all applicable
application requirements, any
additional information requests made by
the permit authority and any applicable
notification requirements under 40 CFR
§8122.41(1) and 122.42, as well as any
additional requirements specified in the
permit.

On April 11, 1995, EPA reissued the
memorandum to clarify that a
discharger must provide all information
in writing for the permit record in order
to obtain the authorization to discharge
and the “‘shield” provided by a National
Pollutant Discharge Elimination System
permit. EPA explained that a permit
provides authorization and therefore a
shield for the following pollutants
resulting from facility processes, waste
streams and operations that have been
clearly identified in writing in the
permit application process when
discharged from specified outfalls:

(1) Pollutants specifically limited in
the permit or pollutants which the
permit, fact sheet, or administrative
record explicitly identify as controlled
through indicator parameters (of course,
authorization is only provided to
discharge such pollutants within the
limits and subject to the conditions set
forth in the permit);

(2) Pollutants for which the permit
authority has not established limits or
other permit conditions, but which are
specifically identified in writing as
present in facility discharges during the
permit application process and
contained in the administrative record
which is available to the public; and

(3) Pollutants not identified as present
but which are constituents of waste
streams, operations or processes that
were clearly identified in writing during
the permit application process (the
permit, of course, may explicitly
prohibit or limit the scope of such
discharges) and contained in the
administrative record which is available
to the public.

With respect to subparts 2 and 3 of
the permit authorization described
above, EPA recognizes that a discharger
may make changes to its permitted

facility (which contribute pollutants to
the effluent at a permitted outfall)
during the effective period of the
NPDES permit. Pollutants associated
with these changes (provided they are
within the scope of the operations
identified in the permit application) are
also authorized provided the discharger
has complied in a timely manner with
all applicable notification requirements,
assuming the permit does not otherwise
limit or prohibit such discharges. See 40
CFR 122.41(l) and 122.42(a)&(b). Section
122.42(b) requires that POTWs must
provide adequate notice, including
information on the quality and quantity
of discharges to the POTW and
anticipated impacts on the quantity or
quality of effluent discharged by the
POTW, of new introductions of
pollutants by indirect dischargers into
the POTW and any substantial change
in the volume or character of pollutants
being introduced by sources introducing
pollutants into the POTW at the time of
permit issuance.

Notwithstanding any pollutants that
may be authorized pursuant to subparts
1 and 2 above, an NPDES permit does
not authorize the discharge of any
pollutants associated with waste
streams, operations, or processes which
existed at the time of the permit
application and which were not clearly
identified during the application
process.

In the policy statement, EPA
committed to revise the NPDES permit
application regulations for both
municipal and industrial discharges, so
as to ensure that applicants would have
the responsibility to characterize more
fully the nature of their effluents and
the contributions of their effluents to
receiving waters. EPA stated that, in
addressing this issue, it would review
its position on the scope of the permit
shield provided by section 402(k).

Generally, the discharger is in the best
position to know the nature of its
discharge and potential sources of
pollutants. Consequently, requiring as
full a disclosure as technically possible
in the permit application is one option
EPA considered in light of the
protection afforded the discharger by
the permit shield. In the case of POTWs,
however, providing a permit shield only
for pollutant discharges fully and
completely characterized in the permit
application could represent a significant
burden on POTWs if they were required
to identify every pollutant discharged
due to the wide variation in potential
pollutant contributions into POTW
sewer systems from industrial users and
residential dischargers, both in terms of
pollutant parameters and volumes.
Narrowing the scope of the shield and

consequent expansion of potential
liability would likely raise the cost
associated with the failure to anticipate,
detect, and provide information on
these discharges.

EPA was concerned that, using the
1973 application form, permitting
authorities would not always receive the
necessary information about an
applicant’s discharge to develop
adequate permits consistent with the
requirements of the CWA. In practice,
permitting authorities have been
requiring supplemental information in
order to write credible permits. Today’s
rule updates the POTW discharge
application requirements and
§122.21(j), to provide necessary
information to permit writers and to
streamline the permitting process by
ensuring that the information needed
from most applicants is consolidated
onto a single form.

Fourteen commenters responded on
the issue of the permit application
requirements and the permittee’s
responsibility to fully characterize its
waste stream for permit shield
protection under the 1995 policy. All
but two of the commenters thought that
the requirements did not need to be
expanded to include more information
than the §122.21(j) requirements of
today’s rule. Several commenters
thought that permitting authorities
already have access to a great deal of
discharge data and have the authority to
ask for additional data when necessary.
In the commenters’ view, these
information sources, such as
pretreatment program POTW annual
reports, provide enough information for
a permit writer to determine what
pollutants can be expected in a POTW’s
influent from industrial sources, and
this information falls within the
boundaries of the permit-as-a-shield
policy. EPA agrees that some required
information that may be found in
reports previously submitted to the
permitting agency falls within the
permit-as-a-shield policy. Today’s rule
allows reports to be referenced by the
permittee in the application form
provided they are incorporated into the
administrative record for the
application.

The proposal for this rule requested
comment on whether EPA should ask
for information on beach closings, fish
kills, or citizens’ complaints.
Commenters did not believe that asking
for any of this information would
provide any additional benefit to the
permit writer. Two of the commenters
thought that a general question such as
“Does the permittee have any other
information on pollutants not otherwise
requested on the forms?”’ might be
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useful. EPA does not at this time believe
additional generic questions are
necessary on the permit application
because the permitting authority already
has access to much of this information.

EPA has concluded that the
application requirements in §122.21(j)
of today’s rule are sufficient to provide
the permitting authority with a
reasonable characterization of a
permittee’s discharge for protection
under the permit-as-a-shield policy.
Accordingly, the application
requirements have not been expanded to
include any further questions on beach
closings, fish kills, or citizen complaints
nor have the requirements been
expanded to include a general question
on other pollutants.

Since the initial proposal, questions
have arisen regarding interpretation of
one aspect of the Agency’s permit-as-a-
shield policy, specifically, applicability
of the permit shield to discharges from
outfalls identified in the permit
application, but not identified or
discussed in the permit. Because today’s
rule requires in the application specific
identification of outfalls, including
outfalls within the collection system
(upstream from the POTW treatment
plant), the Agency provides clarification
and explicit notice to affected parties of
its interpretation of the permit shield, as
explained below. This interpretation
further clarifies the Agency’s April 11,
1995, policy memorandum addressing
the shield.

EPA believes that the protection
afforded by the permit-as-a-shield
provision does not apply to discharges
from outfalls or other locations not
identified in the permit. EPA believes
this interpretation best effectuates the
requirements of CWA section 301,
which specifies pollutant control
standards applicable to discharges. EPA
believes that a permit applicant may
reasonably expect a permit “‘shield”
when the permitting authority applies
its technical expertise to derive permit
conditions and effluent limitations
based on a permit application that fully
discloses the nature of the effluent to be
discharged. Permittees cannot, however,
reasonably expect a permit “‘shield” for
discharges from outfalls identified in a
permit application, but not specifically
authorized in a permit. There needs to
be some explicit acknowledgment by
the permitting authority that discharge
from that specific outfall is permissible.
Such a discharge would be subject to
the technology-based and water quality-
based requirements of the CWA. This is
distinguished from the Agency’s
approach for pollutants identified in the
application but not limited in the permit
because here it is clear that the

permitting authority, by choosing at
least one pollutant to measure or limit,
chose not to establish limits for other
pollutants.

This aspect of the Agency’s permit-as-
a-shield policy is particularly relevant
for ““emergency” or “‘accidental”
discharges from locations within
municipal sewage collection systems
not identified in the permit which
would not automatically receive the
protection of the permit-as-a-shield
provision. Rather, the legal status of
these discharges is specifically related
to the permit language and the
circumstances under which the
discharge occurs. The Agency notes that
NPDES permit regulations do provide
limited relief under the bypass and
upset provisions of 40 CFR 122.44(m)
and (n), respectively, for such
discharges. The Agency is currently
developing guidance that would clarify
the applicability of the bypass and upset
provisions to such discharges.

2. Basic Application Information

The December 1995 proposal would
have required all POTW applicants to
provide the information requested in
§122.21(j)(1) and the 18 questions in the
Basic Application Information part of
Form 2A. Many commenters suggested
that the requirements were not
appropriate for smaller facilities and
would require these smaller facilities to
collect data that might not be utilized in
the permitting process. Based on these
comments, EPA has restructured the
application requirements and Form 2A
questions to request less information
from smaller facilities. EPA believes the
requirements that remain in today’s rule
will result in the collection of the
minimum information a permitting
authority needs to issue a permit
meeting CWA requirements.

In today'’s final rule, the basic
application requirements in proposed
§122.21(j)(1) have been divided into
two sections. Section 122.21(j)(1)
contains the requirements for all
applicants and requests very limited
facility and process information, and
122.21(j)(2) contains additional
guestions and limited monitoring
information. EPA carefully examined
the proposed requirements for all
facilities and, in conjunction with the
comments received, determined the
final rule requirements found in
§122.21(j)(1) for very small facilities.
Many commenters stated that very small
facilities would be able to provide basic
information, such as location, discharge
methods, and type of treatment.
Additional information, such as inflow
and infiltration, topographic maps, and
process flow diagrams may be more

difficult to provide because these
facilities lack the resources to provide
this information. EPA evaluated each
application requirement to determine
the impact on the application and
permitting process. As discussed earlier
in this rulemaking, EPA determined that
facilities discharging less than 0.1 mgd
account for only 0.4% of the total flow
from all POTWs. Additionally, these
small facilities are often ““package”
systems receiving mainly residential
sewage discharges. The basic nature of
these facilities and their small impact in
terms of flow on receiving waters,
supported the decision to reduce the
application requirements. The
information requested in §122.21(j)(1) is
the minimum information a permit
writer needs to write a permit that
complies with the CWA.

Many paragraphs from proposed
§122.21(j)(1) have been renumbered in
today’s final rule. The addition of
§122.21(j)(2) to the proposed rule also
causes the other paragraphs of
§122.21(j) to be renumbered, e.g.,
proposed §122.21(j)(2) is §122.21(j)(3)
in today’s final rule.

Section 122.21(j)(2)(i) requests
treatment plant identification
information. Section 122.21(j)(2)(ii)
requests information about the permit
applicant which may describe the
owner or operator of the facility and not
the facility itself. No comments were
received on either of these sections, and
they are unchanged from the proposed
rule.

Section 122.21(j)(2)(iii) asks the
applicant to provide permit numbers of
any existing environmental permits that
have been issued to the facility. One
commenter requested clarification of the
scope of this requirement because it was
unclear in the proposal whether the
applicant should provide information
on all permits at the facility. The
purpose of the requirement is to obtain
information on permits related to the
treatment plant operation and
maintenance. EPA intended to include
only environmental permits related to
the permittee’s treatment plant or
collection system operations, e.g., under
RCRA, UIC, CAA, etc. EPA does not
seek information regarding permits
under OSHA, general construction, or
other permits that do not implement
federal environmental laws. The
requirement remains in the final rule.

Section 122.21(j)(1)(iv) requires the
applicant to list the municipalities and
populations served by the POTW. The
POTW may serve several areas in
addition to the municipal jurisdiction in
which the POTW is located. Systems
which discharge into a larger POTW are
also known as satellite collection
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systems. This section asks the POTW to
provide information on the satellite
collection systems served. If known, the
POTW would indicate the type of
collection system used by the satellite
municipalities and whether the
municipality owns or maintains any
part of the collection system.

The permit writer needs to know what
areas are served and the actual
population served in order to calculate
the potential domestic sewage loading
to the treatment plant. The information
on the community served by the NPDES
permittee is also useful for providing
notice and public comment for permit
reissuance and for public education.
One commenter requested clarification
of the term “population served.” By this
term, EPA means the number of users of
the system. EPA has expanded this
requirement from the proposal in order
to obtain a more complete picture of the
area served by the POTW. The
additional information on the satellite
systems will be used by the permit
writer to identify areas where there is a
potential for unpermitted discharges in
the collection system prior to the
treatment plant. The identified areas
may necessitate further investigation.

Section 122.21(j)(1)(v) requires the
applicant to report whether the POTW
is located in Indian country or
discharges to a receiving water that
flows through Indian country. This
information enables the permit writer to
identify the proper permitting authority
and applicable requirements, including
applicable water quality standards.
Today'’s action also incorporates the
definition of “Indian country” found at
18 U.S.C. section 1151. The term
“Indian country” encompasses more
area than the term ““Federal Indian
Reservation,” which was the term
originally proposed. For the purposes of
determining the proper permitting
authority, the term “Indian country” is
more appropriate because, even in
States authorized to administer the
NPDES program, EPA is generally the
proper permitting authority in “Indian
country” unless a Tribe is authorized to
administer the program.

EPA received one comment on the
information requirement regarding
location relative to Federal Indian
Reservations. The commenter felt that it
might be difficult for new permittees to
obtain information on discharges that
might eventually flow through a Federal
Indian Reservation. Readily available
maps such as topographic and road
maps often identify Federal Indian
Reservations and other areas of Indian
country, so in many cases a permittee
should be able to easily obtain this
information. Remaining questions

should be directed to EPA Regional
offices. The requirement is renumbered
from proposed §122.21(j)(1)(xii) to
§122.21()(1)(V).

Section 122.21(j)(1)(vi) requires the
applicant to report the facility’s design
flow rate, annual average daily flow
rate, and maximum daily inflow rate for
each of the past three years. This
information enables the permitting
authority to calculate limits appropriate
to the POTW, to alert the permitting
authority to the need for special permit
conditions or facility expansion, and to
compare design and actual flows. Two
commenters suggested this information
is available from the facility’s discharge
monitoring reports (DMRs). EPA
disagrees that this information is
universally reported in all POTW DMRs
but, as discussed previously, the
permitting authority may waive
submission of information already
available to it or the applicant can
reference the DMR if it contains the
required information. This requirement
remains unchanged from the proposal
but it is renumbered from proposed
§122.21(j)(1)(v) to §122.21(j)(1)(vi).

Section 122.21(j)(1)(vii) requires
information on the type of sewer
collection system used by the facility.
The applicant must identify whether the
collection system is a separate sanitary
sewer system or a combined sewer
system (conveying both storm water and
sanitary wastes). The applicant must
also estimate the percent of sewer line
that each type comprises. Knowledge of
the type of collection system enables the
permit writer to determine whether the
permit should include requirements
based on the provisions of the 1994 CSO
Control Policy (59 FR 18688). The
current application form, Standard
Form A, requests that the applicant
provide the length of the collection
system. Today’s rule does not include
this requirement because EPA does not
believe that such information is useful
to the permit writer. As noted
previously, however, the application
requirements do require identification
of known outfalls and information about
flow contributions from satellite
municipalities. The latter information
will be useful to identify areas within
the collection system that would be
particularly vulnerable to excessive
flows. No comments were received on
this section, and it is unchanged from
the proposal but is renumbered from
proposed §122.21(j)(1)(vi) to
§122.21()(1)(vii).

Section 122.21(j)(1)(viii) requires
general information regarding the
disposition of treated wastes, whether
discharged to waters of the United
States, as well as to other destinations.

This information enables the permit
writer to account for all wastewater that
enters the POTW plant, regardless of
whether or not it is discharged directly
to waters of the United States. From a
watershed permitting standpoint,
permitting authorities may use this
information to identify: flows to surface
impoundments; land application sites;
underground injection; and flows that
individually or collectively may have an
impact on the watershed, whether or not
they are discharged directly into waters
of the U.S.

Section 122.21(j)(1)(viii)(A) of today’s
final rule has been modified slightly to
clarify that information must be
submitted about all types of outfalls
throughout the sewer collection system
as well as the POTW plant, including
treated effluent, bypasses, CSOs, and
constructed “emergency”’ outfalls
within a separate sanitary sewer system.

If any effluent is discharged to a
surface impoundment that is designed
to avoid discharges to waters of the U.S,,
the applicant must report the location of
each such surface impoundment, the
annual average daily volume discharged
to such surface impoundment(s), and
whether the discharge is continuous or
intermittent. If effluent is applied to the
land, the applicant must provide the site
location, the site size, and the average
daily volume of effluent applied. The
applicant must also state whether land
application is continuous or
intermittent. This information alerts the
permit writer to the potential for point
source discharges to arise from land
application sites under exceptional
circumstances, such as cold weather or
high volume discharges, or from
overflowing surface impoundments.

Section 122.21(j)(1)(viii)(D) requires
the applicant to report whether
wastewater is discharged to another
treatment plant, the means by which the
wastewater is transported, the average
daily flow rate to that other facility, and
information identifying the receiving
facility. The applicant must also
identify the person (owner or operator)
transporting the discharge, if other than
the applicant. The permit writer needs
this information in order to track the
wastewater and verify the transfer. One
commenter questioned the need for this
requirement due to the infrequent
transfer of discharges among treatment
works. Informal stakeholder comments
indicate that this is a common practice
at many POTWs, and EPA retains this
requirement in today’s rule.

Section 122.21(j)(2)(viii) also requires
information on other types of disposal,
such as underground percolation or
injection, in paragraph (E). These types
of disposal practices may result in the
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transfer of pollutants to waters of the
United States through underground
flows and thus are of interest both to the
permit writer in writing a watershed-
based permit and to the permitting
authority in designing watershed
protection strategies. Section
122.21(j)(1)(viii) remains unchanged
from the proposal but is renumbered
from proposed §122.21(j)(1)(xi) to
§122.21()(1)(viii).

3. Additional Information for
Applicants With a Design Flow Greater
Than or Equal to 0.1 mgd

Section 122.21(j)(2) contains
additional requirements for applicants
with a design flow greater than or equal
to 0.1 mgd. EPA believes these
requirements are necessary to account
for the more complex nature of these
more sophisticated facilities.

Section 122.21(j)(2)(i) requires
information on estimated amount of
inflow and infiltration (1&l) and steps
taken and proposed to minimize it.
Inflow is water other than sewage water
that enters a sewerage system from
sources such as roof leaders, cellar
drains, yard drains, area drains,
foundation drains, drains from springs
and swampy areas, manhole covers,
cross connections between storm sewers
and sanitary sewers, catch basins,
cooling towers, surface runoff, street
wash waters, or drainage. Infiltration is
water other than waste water that enters
a sewerage system (including sewer
service connections) from the ground
through such means as defective pipes,
pipe joints, connections, or manholes.
These definitions are found at 40 CFR
35.2005.

Sixteen comments were received on
this requirement, with most commenters
wishing to have the requirement
deleted. The commenters felt this
information is difficult to quantify and
could be overly burdensome for the
permittee to obtain. This requirement
has been eliminated for facilities under
0.1 mgd. However, for larger facilities
EPA disagrees with this position. EPA
does not expect facilities to complete
extensive studies to provide the amount
of 1&I but rather to provide a best
estimate based on average wet and dry
weather flows. This estimate is used by
the permit writer to determine if special
conditions, such as I&I control
programs, are necessary to reduce the
unintended flow beyond the design
capacity of the collection system or
treatment capacity of the POTW plant.
The information also helps identify
portions of the collection system with
potential for overflow or unplanned,
untreated discharges. EPA understands
that most facilities will have some

amount of 1&l entering their collection
system and thus treatment plants. The
Agency does not envision that every
POTW will need special permit
conditions to control 1&I, for example,
in cases where 1&I is not excessive. The
requirement applies only to facilities
with a design flow equal to or greater
than 0.1 mgd and has been renumbered
from §122.21(j)(1)(vii) to
§122.21()(2)(i).

Section 122.21(j)(2)(ii) requires the
applicant to provide a topographic map
(or other map if topographic map is
unavailable) extending at least one mile
from the boundaries of the plant, and
including information on the layout of
the treatment plant and all unit
processes; intake and discharge
structures; wells, springs, and other
surface water bodies in the vicinity;
sewage sludge management facilities;
and the location(s) at which hazardous
waste enters the treatment plant by
truck, rail, or dedicated pipe.

Several commenters questioned the
elements of the topographic map
requirement stating that a topographic
map containing this much information
may be difficult to read. The contents of
the map are necessary for the permit
writer to understand the geography of
the collection system and treatment
facility and the potential for various
water quality impacts due to the
location of the treatment plant, the
outfalls, and other structures and pipes.
A topographic map helps the permitting
authority identify nearby discharge
sources or sensitive areas which may be
necessary for a watershed-based
approach to permitting. The map must
include the major process units and
primary structures that carry the
wastewater to and from the plant. The
permittee may provide another map if
the topographic map is unavailable.
Permittees may also provide a copy of
an original topographic map. The
requirement applies only to facilities
with a design flow equal to or greater
than 0.1 mgd and has been renumbered
from §122.21(j)(1)(viii) to
§122.21(j)(2)(ii).

This requirement is similar to section
§122.21(qg)(5) of this rule that requires a
topographic map for TWTDS. A facility
required to comply with both sets of
application requirements can use the
same map if the map if the maps cover
the same basic area.

Section 122.21(j)(2)(iii) requires the
applicant to submit a process flow
diagram or schematic, together with a
narrative description. The permit writer
uses this information to identify bypass
and other “‘emergency’’ outfall
structures and develop applicable
permit conditions. Of the commenters

on this requirement, half wished to keep
it and half wanted it deleted. One
commenter who wished to delete the
requirement believed a more simplified
schematic drawing should suffice. EPA
does not intend this requirement to be
complex. Instead, this drawing is meant
to be a simple drawing of the basic unit
processes with intake and discharge
points labeled, as well as the design
water flow identified for each
component process.

This diagram requirement has been
slightly modified to ask for information
about backup power and identification
of redundancy in the applicant’s system
in order to consolidate information and
reduce the number of questions on the
application form. Information on
backup generators was included in the
bypass section of proposed Form 2A but
inadvertently left out of the proposed
rule language. EPA has added
information on backup generators to this
part of the final rule because the
separate bypass section (from the
proposed rule) has been eliminated.

Facilities under 0.1 mgd are not
required to submit a process flow
diagram. The requirement applies only
to facilities with a design flow greater
than or equal to 0.1 mgd and has been
renumbered from § 122.21(j)(1)(ix) to
§122.21(j)(2)(iii).

Proposed §122.21(j)(1)(x) would have
required information about bypasses,
which are intentional diversions of
waste streams from any portion of the
treatment facility. The proposed rule
would have required information about
frequency, duration, and volume of
bypass incidents. The Agency removed
this from the final rule because it is
already required by the bypass
regulations at § 122.41(m). The bypass
regulations set forth clear reporting and
notification guidelines for each bypass
incident.

Section 122.21(j)(2)(iv) requires the
applicant to provide information about
scheduled facility improvements.
Improvements to the facility may
change its flow or removal efficiency,
necessitating a permit modification. The
permit writer may modify the permit
when the improvement is complete, or
may include alternate limits in the
permit that would take effect upon
completion of the improvement.
Comments favored keeping the
information on facility improvements.
One commenter suggested that
submitting this type of information
would help keep different groups in the
same permitting agency informed of
anticipated treatment plant upgrades.
The requirement applies only to
facilities with a design flow equal to or
greater than 0.1 mgd and has been
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renumbered from § 122.21(j)(1)(xii) to
§122.21(j)(2)(iv).

The existing application form,
Standard Form A, requested certain
information about required
improvements including information on
dates for completion of the preliminary
plan, completion of the final plan,
awarding of a contract, and site
acquisition. Standard Form A also
required the applicant to identify the
authority imposing the improvement
and the general and specific action
codes. The Agency has deleted this
requirement because permit writers
have indicated that this information is
unnecessary for writing the permit.
Several commenters specifically
endorsed removing this extra
information from the final application
requirements.

4. Information on Effluent Discharges

Proposed §122.21(j)(2) has been
renumbered in today’s rule as
§122.21(j)(3). This section requires all
POTWs that discharge effluent to waters
of the United States to provide specific
information for each outfall through
which effluent is discharged to surface
waters, excluding CSO outfalls and
constructed “emergency”’ outfalls. This
information will be reported in
questions 9, 10, and 11 of the Basic
Application Information part of Form
2A. The applicant is required to submit
specific information for each outfall.

Section 122.21(j)(3)(i) requires general
information about each outfall. The
applicant must specify the outfall
number, location, latitude and
longitude, distance from shore and
below surface, average daily flow,
information about seasonal or periodic
discharges, and information about
diffusers at the outfall. EPA enters the
latitude and longitude points into the
water quality data base STORET and
into the Permit Compliance System.
Maps of the location of water discharges
are developed to examine the
relationship between NPDES outfalls
and other areas of concern, such as
drinking water intake points or sensitive
ecosystems. This information is also
used to establish water quality-based
effluent limits appropriate for the
particular receiving water. The
locational data requested by this
question also supports the watershed
protection approach because it provides
State and Federal environmental
managers with information they need to
geographically locate discharge points.

Latitude and longitude must be
reported to the nearest second. This is
consistent with EPA’s Locational Data
Policy, see ““Locational Data Policy
Implementation Guidance, Guide to the

Policy (March 1992).” In accordance
with this Policy, all latitude/longitude
measurements in Agency data collection
should have accuracies of better than 25
meters (i.e., roughly one second). One
commenter disagreed with this
requirement, stating that many facilities
simply ‘““guess’ on this information so it
is not accurate. However, EPA believes
this information is vital to the permit
writer’s locating each discharge point.
All of §122.21(j)(3)(i) remains
unchanged from the proposal.

Section 122.21(j)(3)(ii) solicits
information that describes and identifies
the receiving waters into which each
outfall discharges. Information about the
type of receiving water is useful to the
permit writer because mixing zones and
wasteload allocations may be calculated
differently for different types of
receiving waters.

This provision also requests the name
of the watershed, the Soil Conservation
Service watershed code, the name of the
State management basin (if applicable),
and the United States Geological Survey
hydrologic code. This locational
information supports the Watershed
Protection Approach by providing
Federal and State environmental
managers with a means of locating
dischargers within the U.S. Soil
Conservation Service watershed
categorization system, a State’s river
basin categorization system, and the
U.S. Geological Survey cataloging
scheme. Some States, as well as EPA
Regions, are implementing basin
management approaches to watershed
protection and will use the information
requested by this question to issue
permits on a watershed basis.

Several commenters disagreed with
this request for information, stating that
many facilities will not be able to
provide it with their applications. In
response, though EPA believes this is
important information for State and
regional authorities, this information
request is no longer mandatory. The
permit applicant needs to provide this
information only if known.

Section 122.21(j)(3)(iii)(A) requires
information on the level of treatment
expected for discharges from each
outfall. The CWA requires POTWs, with
some exceptions, to achieve pollutant
reductions to a level based upon
secondary treatment prior to discharge.
Secondary treatment is defined at 40
CFR 133.102 in terms of five-day
biochemical oxygen demand (BODs),
total suspended solids (TSS), and pH.
Part 133 allows adjustments to the
secondary treatment requirements for
POTWs that meet certain criteria. In
addition, some POTWs are subject to
requirements for ‘““treatment equivalent

to secondary treatment,” as described in
Section 133.105. Finally, some POTWs
may need more advanced levels of
treatment to meet water quality-based
effluent limits for certain pollutants,
such as nitrogen and phosphorous.

This provision requires data on design
removal efficiencies for BODs and TSS.
Information on these parameters is
necessary for the permit writer to set
pollutant limits that accurately reflect
the pollutant removal that the POTW
can achieve. It may also alert the
permitting authority to the need for
improvements to the treatment facility.
The only comment on this section stated
that this information may not be
appropriate for lagoon systems because
design removal efficiencies for BODs
and TSS are not readily available or
pertinent to these systems. EPA
disagrees with this commenter’s
statement that basic design information
is not pertinent to lagoon systems. All
POTWs should have a design BODs and
TSS removal efficiency. The
requirement is not changed from the
proposal.

Section 122.21(j)(3)(iii)(B) requires
information on disinfection, which
commonly occurs through chlorination.
Many POTWs also dechlorinate their
effluent prior to discharge because
excessive free chlorine in a wastewater
discharge can cause aquatic toxicity in
the receiving water. No comments were
received on this section and it remains
as proposed.

5. Effluent Monitoring for Specific
Parameters

The purpose of §122.21(j) and Form
2A is to provide the permit writer with
the minimum information necessary to
issue an NPDES permit that contains
effluent limitations and conditions
consistent with the requirements of the
CWA. EPA recognizes that the quality of
a POTW's effluent depends on several
factors, such as the number and type of
industrial users of the POTW, and that
not all POTWs need to report the same
information to ensure that NPDES
permits satisfy CWA requirements.
Hence, EPA proposed a tiered approach
to collect needed effluent monitoring
information.

In the December 1995 proposal, EPA
proposed to require all POTWs to report
effluent monitoring information for the
17 parameters listed at proposed 40 CFR
Part 122, Appendix J, Table 1 (“Effluent
Parameters For All POTWSs”). EPA
thought these parameters had a high
likelihood of occurrence in most POTW
effluents. EPA also proposed to require
additional reporting of pollutant-
specific data for POTWs with design
flows greater than or equal to 1.0 mgd,
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POTWs that have or are required to have
pretreatment programs, and other
POTWs required to provide this
information to the permitting authority.
In general, the pollutants for which
additional data was proposed to be
required are those for which States have
established water quality standards
(other than dioxin, asbestos, and
“priority pollutant” pesticides). The
preamble to the December proposal
explained how EPA chose the pollutants
to be sampled.

One commenter disagreed with EPA’s
approach of using data from a survey of
six States as a basis for nationwide
requirements. The commenter felt EPA
should be required to prove the
necessity of the rule based on valid
scientific research associated with risk
assessments that represent the majority
of POTWs as opposed to a limited
regional survey. EPA examined many
pollutant data options through the rule
development period. The Agency
considered numerous stakeholder
comments along with other information
and the pollutant scans to determine the
requirements in this final rule. EPA
determined what pollutant data was
necessary in the final rule to maintain
a balance between satisfactory
environmental protection and burden
on applicants. The pollutant
requirements in today’s rule maintain
that balance by setting the minimum
data collection requirements necessary
to write environmentally valid permits.

Many commenters felt that the
requirement for minor POTWs, i.e.,
facilities with design flows less than 1.0
mgd, to provide the basic application
information in proposed Appendix J,
Table 1, was overly burdensome. Most
of the State commenters felt that it
would be more appropriate to request
information from minor facilities on a
case-by-case basis as determined by the
permitting authority. EPA understands
the limited resource issue for minor
POTWs and in response has reduced the
application requirements for facilities
with a design flow of less than 0.1 mgd.

Section 122.21(j)(4) requires that data
be separately provided for each outfall
through which treated sanitary effluent
is discharged to waters of the United
States. EPA recognizes that a POTW’s
effluent may have similar qualities at
more than one of its outfalls. EPA
proposed to allow applicants to provide
the effluent data from only one outfall
as representative of all such outfalls,
where there are two or more outfalls
with substantially identical effluents,
and with the specific approval of the
permitting authority. For outfalls to be
considered substantially identical, the
outfalls should, at a minimum, be

located at the same plant with flows
subject to the same level of treatment
and having passed through the same
types of treatment processes. Six
commenters supported allowing
information on substantially identical
outfalls to be submitted once at the
discretion of the Director. One
commenter wanted EPA to expand this
requirement to allow POTWs to
composite samples from outfalls in
close proximity that enter the same
receiving water but may not be
substantially identical. The commenter
stated that in such cases it is the
combined effect of the various effluents
that is important as far as the toxicity of
the receiving stream is concerned. The
commenter also believes that expanding
this requirement in the final rule could
substantially reduce the cost of
sampling and analysis for the POTW.
EPA agrees and §122.21(j)(4)(i) of
today’s final rule has been amended to
allow POTWs to combine effluent
discharges from one or more outfalls
that discharge into the same mixing
zone of a stream segment, upon
approval of the permitting authority.

In the proposal, EPA set forth
conditions for data acceptability that all
monitoring data submitted to the
permitting authority must meet. While
commenters agreed with the basis for
the conditions, several commenters
disagreed with individual requirements.
EPA had proposed all data submitted on
the application should be from three
scans collected within a 3-year period
preceding the permit application date.
Some commenters felt that the three
year constraint on the data would
require facilities to collect data
specifically for the application by
excluding data collected in the first two
years of the permit cycle. Several
commenters also disagreed with the
seasonal constraints placed on the data
in the proposed rule. EPA proposed the
three samples should span three
different calendar seasons. Three
commenters felt the seasonal constraints
might require a facility to resample
because available data was not obtained
during the required seasonal variation.

In response to these comments, EPA
has modified the proposed sampling
requirements to allow applicants to use
more of their existing monitoring data.
Today’s rule extends the window for
sampling data to encompass the period
from permit issuance to the time of
subsequent application submittal in the
final rule, which is normally four and
one-half years, provided the data
represents the current facility
operations. In addition, EPA has
eliminated the requirement for sample
data to be a minimum of 4 months and

a maximum of 8 months apart. Instead,
EPA is requiring that the samples
represent typical daily discharges
occurring during the permit term and be
representative of seasonal variation in
the discharges. These requirements are
listed in §122.21(j)(4)(vi) of today’s rule.
Because applicants are allowed to
submit samples from a four and one-half
year period, § 122.21(j)(4)(vii) has also
been modified to require summarization
of all data from the previous four and
one-half years instead of the proposed
three years. As in the proposal, when a
pollutant is sampled on a monthly or
more frequent basis, only the most
recent year’s worth of data need be
summarized for that pollutant.

One commenter felt three data scans
may be excessive, especially for smaller
facilities. The smallest facilities are only
required to monitor for six pollutant
parameters which many POTWs sample
on a regular basis. Because facilities can
use existing data, EPA believes three
samples over four and one-half years is
easily obtainable for all POTWs.

A few commenters were concerned
with the requirements in proposed
§122.21(j)(3)(vii) and the accompanying
preamble language that required
including all data in the submitted data
summaries. They believed that data
collected during pilot studies or for
system process control should not be
required to be included in data
summaries. EPA understands that
facility operators may wish to collect
samples in the influent or throughout
the system in order to determine if they
are operating properly or returning to
proper operations after correcting
problems. The introductory language of
§122.21(j)(4)(i) states that the
information required is “effluent
monitoring information for samples
taken from each outfall * * *”
Therefore, this does not include
information from samples collected in
process (prior to discharge). EPA does
not intend to require “‘check samples”
or samples collected during pilot
studies to be included with other
routine samples.

One commenter asked for clarification
as to whether applicants were required
to submit all sample data or just
summaries. The rule language in
§122.21(j)(4)(vii) has been modified to
clarify that only the data summaries
need be included. NPDES permitting
authorities that want to review all the
individual data reports are free to
request them, either from all applicants
or on a case-by-case basis.

Proposed § 122.21(j)(3)(viii) contained
sample testing requirements.
Commenters stated that time-
proportional composite samples should
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be allowed as an alternative to flow-
weighted composite samples because
flow proportional samples are not
feasible in every situation. They also
questioned a preamble statement that
suggested that 4 grab samples be
summarized for each day of sample
collection because they felt 4 samples
per day per parameter could be overly
burdensome. EPA agrees with these
comments and has modified the
language of §122.21(j)(4)(viii) to allow
time-proportional sampling. Because the
grab sample language is provided as
guidance, and not part of the proposed
rule, no rule language change was
necessary.

One of the requirements of proposed
§122.21(j)(3)(ix) was to report the
designated method endpoint for the
analytical method used. This section
also required applicants to submit
pollutant data based upon actual sample
values. The proposal explained that
even where test values are below the
detection or quantification level of the
method used, the actual data value
should be reported, rather than
reporting ‘“‘non-detect” or zero. EPA
would require the endpoint of the
method to be reported along with the
actual sample results so that the
permitting authority could determine if
the data is in the ““non-detect” range or
merely in the “below quantification”
range.

Most of the comments received on
this issue disagreed with the
requirement to submit actual data
values when results are below the
detection level. These commenters
believe that data that is below the
sampling method’s level of detection is
not valid or meaningful data. Two State
commenters supported reporting data
even if it is below detection level. EPA
believes that the maximum measured
data value required by
§122.21(j)(4)(ix)(A) should be reported
if it is above the method detection limit.
Data values that fall below the
guantification level of a test method
should be reported as the actual sample
value. If the maximum value reported
for a pollutant is below a detection limit
for the sampling method, the permittee
should report non-detect. Reporting the
method end point will notify the permit
writer to look more closely at maximum
values that are below the quantification
level of the test performed.

EPA agrees with commenters that
actual sample values below the method
detection level or non-detect values
should not necessarily be used in
computing the averages required by
§122.21(j)(4)(ix)(B). There are many
different ways of averaging numbers
that are below detection or

quantification limits. In today’s final
rule, which is about permit application
requirements, not permit limit
development requirements, EPA does
not require a specific averaging method.
Applicants can use any statistically
credible approach as long as the method
is explained with the results and the
permitting authority agrees. Permitting
authorities may require a specific
method to be used.

EPA has provided guidance to the
applicant in the Form 2A instructions in
order to minimize the conditions that
lead to inaccurate sampling data. EPA
believes that the permit applicant
should: (1) alert its laboratory to the
analytical and detection limit
requirements and the expectations for
documentation; and (2) report the
necessary documentation to ensure that
the permit writer is fully informed as to
the methods used and the results
obtained. For more detailed information
concerning analytical issues (acceptable
methods, effluent-specific detection
limits, and documentation of data and
analytical problems), applicants should
refer to the ““Guidance on Evaluation,
Resolution, and Documentation of
Analytical Problems Associated with
Compliance Monitoring”’, EPA 821-B—
93-001, June 1993.

a. Pollutant Data Requirements for All
POTWs. As mentioned earlier, EPA has
modified the proposed rule to limit the
reporting burden for very small (<0.1
mgd) POTWs without significant
industrial contributions. These facilities
are required to submit effluent
monitoring data for only 6 parameters:
biochemical oxygen demand (BODs or
CBODs), total suspended solids (TSS),
fecal coliform, pH, temperature, and
flow. These parameters are listed in
Appendix J, Table 1A. EPA selected
them based on the secondary treatment
regulations at 40 CFR Part 133, which
describe the minimum level of effluent
quality that POTWSs must attain in terms
of BODs, TSS, and pH. Control of BODs
or CBODs is necessary to ensure
sufficient dissolved oxygen in the
receiving water to protect aquatic life.
High TSS levels in the effluent block
light in the receiving water and inhibit
photosynthesis. TSS limits also help
prevent solids accumulations that can
lead to sediment oxygen demand and
other sediment related problems. Permit
writers use information on all of the
parameters listed above to set
appropriate water quality-based limits
for permit applicants. When POTWs
have been allowed to substitute
chemical oxygen demand (COD) or total
organic carbon (TOC) for BODs, in
accordance with 40 CFR 133.104,

applicants must report the substituted
parameter.

b. Pollutant Data Requirements for
POTWs with Design Flows Greater Than
or Equal to 0.1 mgd. Facilities that have
a design flow greater than or equal to 0.1
mgd are required by § 122.21(j)(4)(iii) to
provide additional data on the
parameters listed at Appendix J, Table
1. These parameters are oil and grease,
total residual chlorine (TRC), Kjeldahl
nitrogen (total organic as N), total
dissolved solids, total phosphorus,
dissolved oxygen, ammonia (as N), and
nitrate/nitrite (as N).

EPA originally proposed a pollutant
scan list that would have included E.
coli, enterococci and hardness. Many
commenters felt that EPA was
premature in proposing requirements
for E. coli and enterococci to be used as
bacterial indicators because EPA had
not approved methods to measure for
these parameters in POTW effluent. The
Agency has, however, developed and
recommended water quality criteria for
these pollutants. Today’s rule does not
require analysis for these two
pollutants. The Agency notes, however,
that pending legislation may direct the
Agency to re-evaluate this decision
through future rulemaking.

The Beaches Environmental
Awareness, Cleanup, and Health Act of
1999, H.R. 999, 106th Cong., 1st Sess.
(1999), recently passed in the House of
Representatives, is designed to protect
coastal recreation waters and beach
users from pathogens and beach debris.
The legislation would apply to coastal
recreational waters, defined as the Great
Lakes and marine coastal waters,
including estuaries, used by the public
for swimming, bathing, surfing, or other
similar water contact activities. Section
2 of the legislation would require States
to develop revised recommended water
quality criteria for E. coli and
enterococcus for coastal recreation
waters. Section 3 would also require
EPA to develop new water quality
criteria guidance for other pathogen
indicators, which States would be
required to adopt thereafter. Regardless
of whether the legislation is ultimately
enacted, EPA intends to propose
methods soon to measure for both E. coli
and enterococci in POTW effluent. Until
the Agency approves and promulgates
new methods and modifications to the
permit application requirements,
however, today’s permit application
rule will continue to use fecal coliform
as the pathogen indicator for
wastewater.

Three commenters felt that hardness
data should be deleted from the general
POTW requirements because hardness
data are typically used to establish
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metals limitations in the effluent. If the
POTW is not required to test for metals,
the hardness data is of limited value on
the application. Based on these
comments, EPA has moved the hardness
requirement to §122.21(j)(4)(iv) which
requires reporting of additional
pollutants, including metals, by some
POTWs.

In the proposal, EPA also solicited
comment on the need to require
chlorine data from POTWs that do not
use chlorination for disinfection and do
not otherwise use chlorine in their
treatment process. Most commenters felt
that chlorine data should not be
required from such facilities because
facilities would have no reasonable
potential to discharge chlorine. EPA
agrees with the commenters and has
created an exemption from the chlorine
testing requirement at § 122.21(j)(4)(iii)
for facilities that do not use chlorine for
disinfection, do not use chlorine
elsewhere in the treatment process, and
have no reasonable potential to
discharge chlorine in their effluent.

EPA received various other comments
on all the remaining parameters. Some
commenters questioned the testing
requirement for oil and grease because
facilities employing secondary
treatment do not discharge significant
quantities of the kinds of materials
which would be measured with this
parameter. EPA disagrees, and believes
that many POTWS have the potential to
discharge oil and grease, which may be
significant even in very low quantities.
Concentrations of oil and grease
sufficient to create a sheen on the
receiving water not only affect aesthetic
qualities of these waters, but may also
reduce the re-aeration rate of the
receiving waters, potentially
contributing to the dissolved oxygen sag
problem. Oil and grease may also
indicate the presence of other high
molecular weight organic pollutants of
concern because oil and grease are often
discharged with or as a sink for such
pollutants. For these reasons EPA is
maintaining the oil and grease
requirement for facilities with a design
flow greater than or equal to 0.1 mgd.

EPA received comments to delete
each of the following parameters:
ammonia,; total nitrate plus nitrite;
Kjeldahl nitrogen; and total phosphate.
Ammonia, which is common in nearly
all sanitary sewage, is highly toxic to
aquatic life and studies indicate
frequent adverse effects from this
compound in receiving waters. The
commenter questioning ammonia
testing suggested that testing should
only be required at facilities which have
ammonia limits in their permits. EPA
disagrees. Without testing for ammonia

in effluents, permit writers may lack the
information to determine whether
ammonia limits are necessary in the first
place. In addition, many State water
quality standards regulate ammonia due
to its toxicity, thus making testing
necessary to assure compliance with
such standards.

EPA proposed three additional
parameters, nitrate plus nitrite, Kjeldahl
nitrogen and phosphorus, because they
are prevalent in most POTW effluents
and because of their potential for
adverse impacts on receiving waters.
Nitrogen and phosphorus are often
“limiting”’ nutrients, which cause
oxygen depletion in marine and fresh
water systems, respectively. Excessive
loadings of nitrogen (discharged as
ammonia, nitrate, nitrite, and organic
nitrogen) and phosphorus (discharged
as phosphate) can stimulate algae
growth, interfering with shoreline
aesthetics and recreational uses. In
addition, decaying algae can reduce
dissolved oxygen concentrations, thus
impairing the aquatic environment. One
commenter felt the phosphorus testing
should only be required for discharges
into impounded lakes or reservoirs
where phosphorus build up could result
in a serious algal bloom. EPA disagrees
with any such limitation because
phosphorus is likely to be found in most
POTW discharges and causes
demonstrated problems in other types of
water bodies, including estuaries (e.g.
Chesapeake Bay) and in large rivers (e.g.
Mississippi River). Therefore, testing for
phosphorus and nitrate/nitrite and
Kjeldahl nitrogen remain in the final
rule.

EPA received no comments on the
remaining two parameters, total
dissolved solids and dissolved oxygen,
and those parameters remain in
Appendix J, Table 1 of today’s rule.

In the proposal, EPA requested
comment on the deletion of six
parameters on Standard Form A.
Commenters agreed that the six
parameters, chemical oxygen demand,
fecal streptococci, settleable matter,
total coliform bacteria, total organic
carbon, and total solids were no longer
relevant or useful parameters for
evaluation of POTW discharges. These
parameters do not appear in the
§122.21(j) requirements.

In addition to the six parameters
discussed above, Standard Form A
required that POTWs indicate the
presence of (but not provide
guantitative data for) certain pollutants.
These pollutants included metals, as
well as other toxics and non-
conventional pollutants. As proposed,
certain POTWSs would need to monitor
and indicate the presence of the

“priority pollutants” from that list. The
requirements for these pollutants are
discussed in the following section of
this preamble.

Several commenters supported the
proposed deletion of the other
remaining parameters, which are not
included in today’s final rule. In the
proposal, EPA asked for comment on
requiring testing for sulfide, sulfate,
aluminum, barium, and fluoride. All of
the comments on these parameters
supported EPA’s proposal to not require
testing for these parameters. Therefore,
the final rule does not require such
testing.

c. Additional Pollutant Data
Requirements for Some POTWs. Section
122.21(j)(4)(iv) requires the testing of
the additional parameters listed in
Appendix J, Table 2, by certain POTWs
specified below. EPA believes the
specified POTWs are most likely to
discharge such pollutants to receiving
waters. The Table 2 pollutants are toxic
and may interfere with POTW
performance or pass through the POTW
to receiving waters without treatment,
thus causing adverse water quality
impacts. As stated earlier, the Agency
added hardness to the Table 2 list
because permit writers use hardness
data in conjunction with metals data to
determine the need for and to derive
water quality based effluent limits for
metals.

Certain POTWs discharge toxic
organic and inorganic pollutants
primarily as a result of contributions
from non-domestic sources. Section
122.21(j)(4)(iv) of today’s rule requires
the applicant to submit monitoring data
for the pollutants listed in Appendix J,
Table 2, if the POTW meets any one of
the following criteria: (1) the POTW has
a design flow rate equal to or greater
than 1.0 mgd; (2) the POTW has a
pretreatment program or is required to
have one under 40 CFR Part 403; or (3)
the POTW is otherwise required to
submit this data by the permitting
authority.

Two commenters felt that the
designation of all facilities required to
have pretreatment programs is overly
burdensome for smaller facilities that
are required to have pretreatment
programs. The pretreatment regulations
at 40 CFR 403.8 set forth the criteria for
which POTWSs must establish
pretreatment programs. EPA believes
that all POTWs with pretreatment
programs have the potential to discharge
Table 2 pollutants, regardless of size.

In addition to POTWs with design
flows greater than or equal to 1.0 mgd
and POTWs with pretreatment
programs, the rule preserves the
discretion of the permitting authority to
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require any other POTW to submit
monitoring data for some or all of the
pollutants listed in Appendix J, Table 2.
EPA recommends that the permitting
authority require an applicant to
perform a complete or partial pollutant
scan if toxicity is known or suspected in
a POTW's effluent. In addition, if the
POTW'’s effluent causes adverse water
quality impacts or if the POTW
discharges to an already impaired
receiving water, the permit writer has
the discretion to require the applicant to
provide analytical results from a
complete pollutant scan. The permit
writer should also consider whether to
require the applicant to test for
individual parameters depending on the
numbers or kinds of industrial users
discharging to the POTW.

Numerous commenters provided
input on EPA’s decision to require
testing of the pollutants listed on the
Appendix J, Table 2 list. Many
commenters provided individual
preferences on which parameters they
felt should be required. EPA has
reviewed the comments carefully and
feels that testing for the complete list is
necessary for the development of
environmentally protective permits. A
few commenters noted cost as a factor
for deleting various organic parameters.
Upon review, EPA anticipates that most
laboratories will run the entire volatile
organics scan, acid-extractable scan or
base-neutral scan at one price with one
sample. Thus, deleting one or two
individual parameters will not reduce
cost to the permittee. In fact, the Agency
developed EPA Methods 624 and 625
(published at 40 CFR 136) so that these
two tests would cover most organic
priority pollutants.

In the December 1995 preamble, EPA
asked for comment on various other
approaches to collecting pollutant data.
The comments received did not support
the use of any of these other approaches.

6. Effluent Monitoring For Whole
Effluent Toxicity (WET)

Existing regulations require certain
POTWs to provide the results of whole
effluent biological toxicity testing as
part of their NPDES permit applications.
The proposal moved these requirements
to proposed §122.21(j)(4) to require the
same POTWs to conduct WET tests and
to identify any biological tests the
applicant believed to have been
conducted within three years of the date
of application.

EPA received several comments on
the issue of POTWs providing data from
the last three years of the permitting
cycle. States tended to disagree with the
three year limitation because many
States require more frequent testing

during the first one or two years in the
permitting cycle, and a reduced amount
for the remaining years. Other
commenters disagreed with the three
year limitation because they have
already undergone several cycles of
WET testing and they are now on a
routine testing cycle such as annual
testing. These permittees do not wish to
perform testing for application purposes
only. EPA proposed the three year
limitation because some of the available
WET testing information was not
conducted in accordance with the
nationally-approved test procedures in
40 CFR Part 136 that became effective
on November 15, 1995 (60 FR 53529).
EPA agrees that facilities who perform
routine WET testing, and have
historically shown compliance, should
not be required to perform testing for
the permit reapplication.

EPA studied several possible
scenarios for testing and has determined
that it is important for facilities to
provide the current WET data available
in order for permit writers to set
appropriate permit conditions. The most
useful data is quarterly data collected
within the year prior to the application
form. This data provides the most useful
and relevant characterization of the
applicant’s discharge at the time of the
application. The Agency does
understand that many facilities
currently perform WET testing on a
routine basis and may have a history of
no toxicity. For these facilities, the
Agency understands that collecting
quarterly data for one year prior to the
application may be unnecessary.
Today’s rule allows facilities who have
performed WET analyses at least
annually in the five year period prior to
the application to submit that data on
the application in lieu of collecting new
data for the application. EPA presumes
the validity of such data provided it
shows no appreciable toxicity using a
safety factor determined by the
permitting authority. The data must also
have been conducted in accordance
with approved Part 136 methods.

EPA solicited comment on whether
the requirement to conduct WET testing
should be extended to other POTWs.
EPA received several responses all
recommending that the requirement
should not be expanded. The
commenters felt the permitting
authority was in the best position to
require WET testing from additional
facilities on a case-by-case basis. EPA
agrees; therefore, today’s rule does not
expand the WET requirement to other
facilities.

Section 122.21(j)(5)(iii) allows the
POTW applicant to provide the results
of WET testing from only one outfall as

representative of all outfalls where the
POTW has two or more outfalls with
substantially identical effluents
discharging to the same receiving stream
and where the permitting authority
provides specific approval. For outfalls
to be considered substantially identical,
the outfalls should, at a minimum, be
located at the same treatment plant with
flows subject to the same level of
treatment and having passed through
the same types of treatment processes.
This section has been modified in the
same manner as §122.21(j)(4)(i) to
include a provision to allow an
applicant to submit a composite sample
in lieu of individual samples for
discharges from one or more outfalls
that discharge into the same mixing
zone if approved by the permitting
authority.

Existing WET testing requirements
did not specify the number or frequency
of tests required, the number of species
to be used, or whether to provide the
results of acute or chronic toxicity tests.
Therefore the December 1995 proposal
set minimum reporting requirements of
four quarterly tests for a year, required
multiple species (no less than two
taxonomic groups, e.g., fish,
invertebrate, plant), and specified
testing for acute or chronic toxicity
depending on the range of receiving
water dilution.

Many commenters stated that
permitting authorities often establish a
permit reporting frequency that may
change throughout the permit life based
on the results. In setting a minimum
permit application frequency of
quarterly testing for a year, EPA
indicated the frequency interval was
necessary to adequately assess the
effluent variability of toxicity observed
over the course of the year. EPA
understands that many permitting
authorities commonly only require one
cycle of quarterly testing at some time
during the permit cycle. Most of the
commenters agreed that four quarterly
samples was an appropriate test size;
they disagreed on the three year
limitation of the data. One commenter,
a permitting authority, stated that EPA
should define the minimum data set
size and let the NPDES permitting
authority define acceptability of data
based on when the data was generated.
EPA agrees with this recommendation
and has expanded the three year
requirement for data to the most current
permitting cycle in this final rule. EPA
did not, however, change the
requirement for four quarterly tests.

The existing whole effluent toxicity
testing requirements do not specify
whether applicants should test for acute
or chronic toxicity. An acute toxicity
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test typically measures the lethality of
the test sample to test organisms over a
period of 96 hours or less. A chronic
toxicity test measures effects over longer
time periods and measures sublethal
effects, such as fertilization, growth, and
reproduction, in addition to lethality.
See Technical Support Document for
Water Quality-Based Toxics Control
(1991) (TSD) p. 4.

In the December 1995 proposal, EPA
recommended that testing for acute or
chronic toxicity be based upon the ratio
of receiving water to effluent at the edge
of the mixing zone as recommended in
the TSD. Many commenters felt this
determination should be left to the
permitting authority because permit
writers are more qualified than permit
applicants to assess the discharge and
its impacts on the receiving stream. In
the final rule, EPA has not specified
whether permit applicants must
measure for either acute or chronic
toxicity based on the ratio of receiving
water to effluent though the Agency still
maintains that the recommendation is
reasonable based on the discussion in
the TSD. Permit applicants should
consult with the permitting authority to
determine applicable testing
requirements. Permitting authorities
retain discretion to require testing for
either acute or chronic toxicity. In
jurisdictions where EPA administers the
NPDES program, the Agency expects
EPA Regions to follow the guidance in
the TSD.

Section 122.21(j)(5)(ix) now requires
that an applicant provide any
information it may have on the cause of
any toxicity. Further, applicants must
provide written details of any toxicity
reduction evaluation conducted.
Toxicity reduction evaluations (TRESs)
are used to investigate the causes and
sources of toxicity and identify the
effectiveness of corrective actions to
reduce it. The permitting authority may
require a permittee to conduct a TRE in
those cases where the discharger is
unable to adequately explain and
immediately correct non-compliance
with a whole effluent toxicity permit
limit or otherwise reduce the toxicity to
a level below a ““trigger” for the TRE.

7. Industrial Discharges

Today’s rule requires certain
applicants to provide certain
information about industrial users. The
proposed rule would have required the
applicant to list the total number of
categorical industrial users (ClIUs) and
other significant industrial users (SIUs)
discharging to the POTW, to estimate
the average daily flow from these users
and from all industrial users, and to
estimate the percent of total influent

contributed by each class of users.
Today’s rule reduces the scope of
required information from the proposal.

A categorical industrial user is any
discharger subject to categorical
pretreatment standards under 40 CFR
403.6 and 40 CFR Chapter I, Subchapter
N. “Significant industrial user” is
defined at 40 CFR 403.3(t) as any
categorical industrial user and any other
industrial user that: (1) Discharges an
average of 25,000 gallons per day or
more of process wastewater to the
POTW (excluding sanitary, non-contact
cooling and boiler blowdown
wastewater); (2) contributes a process
wastestream which makes up 5 percent
or more of the average dry weather
hydraulic or organic capacity of the
POTW,; or (3) is designated as such by
the Control Authority (40 CFR
403.12(a)) because of a reasonable
potential to adversely affect the POTW'’s
operation or violate pretreatment
requirements.

Several commenters stated that these
requirements would be overly
burdensome given the fact the term
“industrial user” (IU) includes any non-
domestic source regulated under
Section 307(b), (c), or (d) of the CWA.
The commenters also questioned the
usefulness of the requirement to report
average daily flow from all 1Us and to
estimate the percent of total influent
contributed by each class.

Section 122.21(j)(6)(i) of the final rule
has been modified from the proposal. It
does not require reporting of the total
SIU, ClIU, and IU average daily flow and
the estimated percent of total influent
because this information can be difficult
to obtain and the permit writer may be
able to estimate this information from
other sources. Today’s final rule now
only asks the applicant to list the total
number of ClIUs and other SIUs
discharging to the POTW. EPA has not
modified the definition of “industrial
users’ as some commenters suggested.
The definition includes commercial
sources of non-domestic wastewater
because these facilities have the
potential to adversely impact the
POTW'’s discharge in the same way as
other industrial discharge sources. This
comment is beyond the scope of the
proposal.

EPA proposed to require POTWs with
approved pretreatment programs to
describe any substantial modifications
to the POTW'’s pretreatment program
that had been submitted, but not yet
approved by the approval authority in
accordance with 40 CFR 403.18. EPA
has determined this requirement is not
necessary and the Agency has not
included it in the final rule. The
permitting authority should already be

aware of program modifications
submitted but not yet approved by the
approval authority so it is not necessary
for the applicant to resubmit this
information.

EPA proposed to require information
on individual SIUs discharging to
POTWs. Several commenters suggested
various deletions of the information
required on SlUs. EPA believes that
permit writers need this information to
determine if a facility should be
required to have a pretreatment program
and to evaluate the SIUs and determine
if any are more appropriately
characterized as ClUs. Therefore,
today’s rule retains these requirements
but renumbers them as § 122.21(j)(6)(ii).

EPA received several comments
guestioning the difference between the
Standard Form A and proposed Form
2A requirements on principal products
and raw materials, and the need for
such information. Standard Form A
required the applicant to identify the
guantities of products and raw materials
while proposed Form 2A would only
have required a narrative description of
these products and raw materials. EPA
believes that the permit writer only
needs this narrative information if the
products or raw materials are present in
the SIU’s discharge. Therefore, today’s
final rule further modifies this provision
to require only information on products
or raw materials that may affect or
contribute to the SIU’s discharge.

Today'’s rule deletes a requirement on
Standard Form A to characterize each
SIU’s industrial discharge. In many
cases, the permit writer is able to
determine parameters of concern from
the principal products and raw
materials for that SIU. If necessary, the
permit writer may request this
information on a case-by-case basis.
Commenters supported this deletion.

In an attempt to reduce duplication of
effort, the proposal requested comment
on whether a POTW should be allowed
to reference substantially similar
information about SIUs previously
submitted to the permitting authority or
to waive SIU information reporting for
a POTW who operates an approved
pretreatment program and has
submitted an annual report containing
the required information within the year
preceding the application. All of the
comments received on this question
supported this provision for facilities
with approved pretreatment programs
who have filed annual reports.

Today’s rule contains a new
§122.21(j)(6)(iii) that allows the Director
to waive requirements for reporting SIU
information for POTWs that submit
substantially similar information in an
annual report or with a pretreatment
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program submittal. All referenced
information should also be incorporated
into the administrative record for the
permit application. This new provision
responds to comments that POTWs
provide much of this information on
previously submitted pretreatment
program reports.

8. Discharges From RCRA and CERCLA
Waste Sources

EPA proposed to require applicants to
provide general information concerning
discharges to POTWs of wastes that
would be considered ‘““hazardous
wastes’” under the Resource
Conservation and Recovery Act (RCRA)
as well as discharges to POTWs from
hazardous waste cleanup or remediation
sites. This information would alert the
permit writer to potential concerns
regarding the constituents of such
discharges.

Therefore, section 122.21(j)(7)(i)
requests information on RCRA
hazardous wastes received by truck, rail,
or dedicated pipe. Generator
information does not have to be
reported on RCRA hazardous wastes
discharged to a sewer system that mix
with domestic sewage before reaching
the POTW because the Domestic Sewage
Exclusion (under RCRA section
1004(27)) provides that ““solid or
dissolved material in domestic sewage
is not solid waste” and therefore is not
a hazardous waste. Such materials,
however, remain subject to the
prohibited discharge standards of 40
CFR 403.5.

As noted by one commenter, the
information requested in this section is
already a POTW requirement under
RCRA permit-by-rule (40 CFR
270.60(c)). The RCRA rule, however,
does not require the POTW to report
this information to the NPDES
permitting authority. Today’s rule
ensures that the permitting authority is
aware of any hazardous materials that
may enter the POTW.

In many cases, POTWs will also
already have the information required
by §122.21(j)(7)(ii) because similar
information on hazardous constituents
is required by the pretreatment
requirements at §403.12(p). This section
of today’s rule requires the POTW to
report information on wastewaters from
remedial activities that are accepted at
the POTW. Two commenters were
concerned that the requirement to
identify all hazardous constituents of
the wastewater did not have a de
minimis exclusion. One of these
commenters also questioned the
meaning of ““hazardous constituent”
because it is not defined in the rule. The
language has been modified to address

these concerns in today’s final rule.
Section 122.21(j)(7)(ii)(B) clarifies that
the hazardous constituents to be
identified are those listed in Appendix
VIII of 40 CFR part 261. Section
122.21(j)(7)(iii) provides a small
quantity exemption for POTWs that
receive less than fifteen kilograms of
hazardous wastes per month from all
discharges into the collection system,
unless the wastes are acutely hazardous
wastes. This exemption is the same as
the exemption for 1Us that must report
hazardous wastes to POTWSs under
§403.12(p) of the pretreatment
requirements.

In today’s rule language, hazardous
constituents in remedial waste need
only be reported if known. If a POTW
has not required the remedial site to
report all the hazardous constituents,
the POTW is not required to sample the
waste. If the hazardous constituents are
not known, the permit writer may
require such sampling on a case-by-case
basis when he or she believes it is
necessary to write a complete permit.

The proposed language requested the
same information three separate times,
for CERCLA wastes, RCRA corrective
action wastes, and other remedial
wastes. One commenter suggested that
these three questions should be
combined. EPA agrees and has done so
in today’s rule. Commenters also stated
that POTWs do not know all the
potential sources of hazardous wastes at
the time of permit application so they
should not be asked about wastes that
they expect to receive. One of these
commenters was concerned that the
proposed language meant that POTWs
could not accept remedial waste unless
it was identified in the permit
application. In response, EPA has
changed the language of today’s rule to
require information on hazardous
constituents in wastes that the POTW
has received or has agreed or expects to
receive. This rule does not preclude
POTWs from accepting additional such
wastes during the permit, though such
wastes do remain subject to the
prohibited discharge standards of 40
CFR 403.5.

9. Combined Sewer Overflows (CSOs)

Section 122.21(j)(8)(i) requires
information about the combined sewer
system (CSS), including a system map
and system diagram that describe the
relevant features of the system. EPA
deleted other information from the
proposed rule, such as a system
evaluation, because the Agency agrees
with commenters that such additional
information is unnecessary or is
requested elsewhere.

Today’s rule at section 122.21(j)(8)(ii)
requires that applicants provide
information on each CSO outfall
specifically covered by the application.
This includes locational information
similar to the information required for
outfalls discharging treated effluent. As
discussed previously, this sort of
locational data is consistent with
Agency policy concerning the reporting
of such information and it provides
permitting authorities with a means of
locating dischargers.

This provision also requires reporting
of any parameter monitoring conducted
on discharges from CSO outfalls and
requests information about any CSO
events that occurred in the year
previous to the permit application.

Section 122.21(j)(8)(ii)(E) requires the
permittee to describe any known water
quality impacts, such as beach or
shellfish bed closings and fish kills.
EPA considers this to be the minimum
amount of information needed by the
permit writer to specifically authorize
discharges at each of the identified CSO
outfalls. Originally, EPA proposed to
require identification of any significant
industrial users that introduce
pollutants to the collection system
upstream from a CSO outfall. No such
requirement exists in the final rule
because the information is provided in
§122.21(j)(6)(i) with other information
on SlUs.

10. Contractors

Section 122.21(j)(9) requires the
applicant to identify all contractors
responsible for any operation or
maintenance aspects of the POTW and
to specify such contractors’
responsibilities. This information
enables the permit writer to determine
who has primary responsibility for the
operation and maintenance of the
POTW and thus determine whether a
contractor should be included on the
permit as a co-permittee.

The Agency received conflicting
comments on this requirement. One
commenter agreed, one disagreed on the
basis that POTWSs cannot contract out
their liability in a permit, and one
wanted more clarification. EPA believes
that POTWs cannot contract away their
liability for compliance with NPDES
permit requirements rather, they can
contract operational tasks. EPA believes
it is important, however, for the
permitting authorities to know all
parties involved in the operation and
maintenance of each POTW in order to
determine the appropriate responsible
party. This section remains as proposed.
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11. Certification

Section 122.21(j)(10) requires the
certification and signature of an
authorized official in compliance with
40 CFR 122.22. The certification applies
to all attachments identified on the
application form, as well as any others
included by the applicant. No
comments were received on this section,
and it is unchanged from the proposal.

G. Application Requirements for
TWTDS (40 CFR 122.21(q))

Today EPA finalizes regulatory
language at § 122.21(q) to update the
information that treatment works
treating domestic sewage (TWTDS) must
submit with their permit applications.
EPA also finalizes a new form, Form 2S,
for collection of this information.
Section (q) requires all TWTDS, except
“sludge-only” facilities, to report
information regarding sewage sludge
generation, treatment, use, and disposal.
The permitting authority may also
require a “‘sludge-only” facility to
submit a permit application containing
this information. Today’s requirements
are intended to clarify the previous
sewage sludge application requirements
that are necessary to implement EPA’s
Part 503 standards for sewage sludge
use or disposal. These requirements
were originally provided at
§501.15(a)(2) and were moved to
§501.15(a)(4) with the modifications to
Parts 123 and 501 published on August
24,1998 (63 FR 45114). As of today’s
rule, these requirements are replaced by
§122.21(q). See section Il.1 of today’s
preamble for additional discussion.

As with the POTW application
requirements, EPA does not wish to
require redundant reporting by TWTDS.
Thus, the amended regulations
authorize EPA to waive submission of
certain information required to be
reported under § 122.21(q) in
circumstances similar to that provided
in §122.21(j). The Director may waive
any requirements in paragraph (q) if he
or she has access to substantially
identical information. EPA received
numerous favorable comments on this
approach. In addition, an applicant may
reference previously submitted
information that is still accurate if the
applicant is certain that the permitting
authority already has all the necessary
information.

As with the §122.21(j) waiver,
applicants should be very specific when
referencing information so the
permitting authority has no difficulty in
locating the previous submission.
Permitting authorities should recognize
the need to keep information available
for future action and to ensure the

availability of information submitted to
various departments. All referenced
information should also be incorporated
into the administrative record for the
permit application.

EPA also solicited comments on ways
to allow the permit writer or permitting
authority discretion in waiving
submission of particular information
where the permitting authority
determines that such information is not
necessary for the application. EPA
received several comments that
suggested allowing the permitting
authority to waive any requirements it
deemed unnecessary. In response, EPA
has revised §122.21(q) of today’s rule
similarly to § 122.21(j) to provide
authorized NPDES States with the
ability to waive any requirement of
§122.21(q) that the State believes is not
of material concern for a specific permit,
if approved by the Regional
Administrator. See section Il.F.for
additional waiver discussion.

1. Facility Information

Section 122.21(q)(1) requires
summary information on the identity,
size, location, and status of the facility
as a Federal, State, private, public, or
other entity. Proposed paragraph (ii) of
this section required that the facility
location be described by latitude and
longitude to the nearest second. EPA
received one comment on this issue.
The commenter stated that this
requirement is not contained in POTW
permit application requirements and
should not be in TWTDS application
requirements. Section 122.21(j) does
require location by latitude and
longitude, but only for location of
outfalls. For sewage sludge, the location
of land application sites is in
significance equivalent to outfall
locations for POTWs. Therefore, EPA
agrees that it does not need the location
of a facility described by latitude and
longitude. In today’s final rule,
information on location by latitude and
longitude pursuant to EPA’s Locational
Data Policy is only requested in
§§122.21(q)(9)—(11) as part of the
specific information for land application
sites, surface disposal sites, and
incinerators.

2. Applicant Information

Section 122.21(q)(2) requires
information concerning the identity of
the applicant. The only change from the
proposal is that proposed
§122.21(q)(2)(iii) is moved to become
§122.21(q)(1)(vi). The proposed
question asked whether the applicant
was a Federal, private, public, or other
entity. This question should be asked
about the facility, not the applicant.

Therefore, it has been moved from the
applicant information section to the
facility information section.

3. Permit Information

Section 122.21(q)(3) restates the
§501.15(a)(2)(v) requirement that the
applicant list the facility’s NPDES
permit number and any other permit
numbers or construction approvals
received or applied for under various
authorities. EPA received no comments
on this section and it is unchanged from
the proposal.

4. Indian Country

Section 122.21(q)(4) asks whether any
generation, treatment, storage, land
application, or disposal of sewage
sludge occurs in Indian country. This
section clarifies existing
§501.15(a)(2)(iv), which previously
asked only “whether the facility is
located on Indian Lands.”

Note: Safe Drinking Water Act regulations
for the administration of the Underground
Injection Control program define “‘Indian
Lands’ to mean “Indian country.” See 40
CFR 144.3.

For further discussion of the
substitution of the term “Indian
country,” see the discussion earlier in
today’s preamble. A sewage sludge use
or disposal permit, however, may cover
activities occurring beyond the
boundaries of the “facility.”

5. Topographic Map

Proposed § 122.21(q)(5) required the
applicant to submit the following
information on a topographic map (or
maps) depicting the area one mile
beyond the property boundaries of the
TWTDS: all sewage sludge management
facilities, all water bodies, and all wells
used for drinking water listed in public
records or otherwise known to the
applicant within ¥4 mile of the property
boundaries. This proposed requirement
is different from the existing
topographic map requirement at
§501.15(a)(2)(vi) in that the proposed
requirement asked for information on
use and disposal sites rather than just
disposal sites.

EPA received 16 comments on this
issue of topographic maps. The
comments were quite diverse and
ranged from support for requiring
topographic maps from all use or
disposal sites to requiring them only of
the facility. EPA has decided that the
topographic map requirement for
TWTDS should be similar to the
requirement for POTWs. Therefore, the
final language of §122.21(q)(5) requires
a topographic map that shows on-site
treatment, storage, and disposal sites.
This does not include land application
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sites as these are use sites, not disposal
sites. This section of the rule also
requires the same identification of wells
and water bodies as required for
POTWs. Section 122.21(j)(1)(viii)
requires a topographic map of each
POTW that extends one mile beyond the
facility. Therefore, all TWTDS that must
meet this requirement can use the same
topographic map to meet the
requirements of 8§ 122.21(q)(5). ““Sludge-
only” TWTDS are only required to
submit limited background information.
Therefore, they do not need to prepare

a topographic map unless the permitting
authority requires a full permit
application.

EPA believes that it is important to get
information on land application sites
but recognizes that many applicants
cannot identify all their land
application sites at the time of permit
application. This is the purpose of the
land application plan. EPA believes that
topographic maps should be submitted
for all sites known to the applicant at
the time of permit application unless
they receive only exceptional quality
(EQ) sewage sludge. EPA is modifying
the proposed language in
§122.21(g)(9)(iii) to add a requirement
for a topographic map. Several
commenters stated that topographic
maps should not be required for sites
that used only “EQ” sewage sludge.
EPA agrees and has placed the map
requirement in 8 122.21(q)(9)(iii),
thereby excluding sites that accept only
“EQ” sewage sludge.

The land application plan asks for
general information on sites that are not
known at the time of permit application.
The permitting authority will need to
decide exactly what information it
needs about these sites as they are put
into use.

6. Sewage Sludge Handling

The December 6, 1995, proposal
required a flow diagram, and/or a
narrative description that identifies all
sewage sludge management practices
(including on-site storage) to be
employed during the life of the permit.
EPA believes that this information is
necessary because the applicant may
employ sewage sludge management
practices not covered under the more
specific questions proposed in today’s
rule. Three comments were received on
this requirement. One commenter
thought that this description would
normally not be necessary; the other two
thought that it was appropriate.

EPA also requested comments on
whether more specific information
about on-site and off-site storage of
sewage sludge should be required of
permit applicants. All five commenters

on this issue thought that some
information should be obtained about
storage, but there were no suggestions of
specific questions. Because storage is
not regulated by Part 503, EPA believes
that asking for information on storage as
part of a flow diagram or narrative
description is the best way to obtain this
information. Therefore, EPA is today
promulgating 8 122.21(q)(6) as
proposed.

7. Sewage Sludge Quality

In the December 6, 1995, notice, EPA
proposed a two-tier approach for
collection of pollutant specific data
based on whether the treatment works
had an industrial pretreatment program.
As proposed, Class | sludge
management facilities would be
required to submit the results of at least
one toxicity characteristic leaching
procedure (TCLP) conducted during the
last five years to determine whether the
sewage sludge is a hazardous waste.
They would also be required to submit
sewage sludge data for all the priority
pollutants except asbestos, for the Part
503 pollutants, and for total kjeldahl
nitrogen (TKN), ammonia, nitrate, and
total phosphorus. Other TWTDS would
be required to submit data for the
pollutants regulated in Part 503 and for
TKN, ammonia, nitrate, and total
phosphorus.

EPA requested comments on adding
several other requirements. These
included requiring Class | sludge
management facilities to submit data on
20 pollutants from the tentative list for
the Part 503 Round Two regulation;
requiring all TWTDS that land apply or
place sewage sludge in a surface
disposal site to submit data on fecal
coliform, Salmonella sp. bacteria,
enteric viruses, and viable helminth
ova; and requiring non-Class 1 TWTDS
to submit results of a TCLP and data on
dioxin/dibenzofurans and co-planar
polychlorinated biphenyls (PCBs). EPA
also solicited comments on whether an
applicant should be required to submit
data only for the pollutants regulated for
the TWTDS’ use or disposal practice.

EPA received numerous comments on
all the above issues. The vast majority
of the comments questioned the need
for data other than the parameters
regulated in Part 503. Several
commenters mentioned the Part 503 risk
assessment and felt that if a pollutant
was not regulated in Part 503, there was
no need for monitoring or basis for
setting a limit.

After considering the comments, EPA
has concluded that the permit
application should only include
monitoring data for pollutants that have
Part 503 limits for the applicant’s use or

disposal method at the time of permit
application. At the time of this final
rule, for land application these are
arsenic, cadmium, copper, lead,
mercury, molybdenum, nickel,
selenium, and zinc. For surface disposal
they are arsenic, chromium, and nickel,
and for incineration they are arsenic,
cadmium, chromium, lead, and nickel.
If an applicant thinks that it may change
use or disposal practices during the
permit period, it should submit data for
all potentially regulated pollutants.
Today’s notice amends proposed
§122.21(q)(7) to require all applicants to
submit data for pollutants for which
Part 503 limits have been established for
their use or disposal practices.

Two additional issues were raised in
the comments received on this section.
Three commenters suggested that data
from the past three years should be
allowed rather than two years for
consistency with POTW permit
applications. EPA agrees that
consistency between the forms makes
sense for this issue. The data period for
POTW permit application requirements
has been extended to four and one-half
years in today’s final rule. This allows
applicants to submit data obtained at
any time during the previous permit
cycle. For consistency, EPA is making
the same change for TWTDS application
requirements in § 122.21(q)(7) (and on
Form 2S).

The proposed rule asked for the
analytical methods used but did not
require use of specific methods, to allow
for the submittal of existing data. Part
503 requires the use of test methods in
SW-846 for monitoring pollutants.
Three commenters suggested that SW—
846 methods should be used for
application data as well. Because all
facilities have had to monitor according
to Part 503 for several years, there is no
longer any reason to accept data that is
not analyzed according to SW—-846
methods. Therefore, EPA is today
modifying § 122.21(q)(7) to require
application monitoring data to be
analyzed according to methods in SW—
846.

8. Requirements for a Person Who
Prepares Sewage Sludge

In the December 6, 1995 proposal,
§122.21(q)(8) identified the permit
application information that a person
who prepares sewage sludge for use or
disposal would be required to submit. A
“person who prepares,” as defined at 40
CFR 503.9(r), is “either the person who
generates sewage sludge during the
treatment of domestic sewage in a
treatment works or the person who
derives a material from sewage sludge.”
This section thus pertains to any POTW
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or other treatment works that generates
sewage sludge. It also includes facilities
(such as composting operations) that
receive sewage sludge from another
facility and then produce a material
derived from that sewage sludge.

Paragraphs (i) and (ii) requested
information on the amount of sewage
sludge generated (paragraph (i)) plus
any other amount that is received from
off-site (paragraph (ii)). Paragraph (ii)
also solicited information on sewage
sludge treatment practices at any off-site
facility from which sewage sludge is
received. Paragraph (iii) requested
information on sewage sludge treatment
processes at the applicant’s facility,
including pathogen or vector attraction
reduction processes. Paragraph (iv)
asked for the amount of “EQ’’ sewage
sludge that is applied to the land.
Paragraph (v) sought information on
sewage sludge that is not “EQ,” but is
nevertheless placed in a bag or other
container for sale or give-away for
application to the land. Paragraph (vi)
sought information about any other
“person who prepares’ who receives
sewage sludge from the applicant’s
facility.

EPA received eight comments on
these proposed information requests.
Most of the commenters believed that
some or all of the information in
§122.21(q)(8)(vi) was unnecessary and
duplicative because it would also be
reported on the receiving TWTDS”
permit application. One commenter
believed that the information in
§122.21(q)(8)(ii) was also unnecessary
and duplicative because it would be
reported on the sending TWTDS”
permit application. EPA anticipated
these concerns and requested comments
on ways to avoid this duplication, such
as allowing the applicant to reference
substantially similar information
previously submitted to a permitting
authority rather than resubmitting the
information.

If all permit applications went to the
same permitting authority at the same
time, information on other TWTDS that
handle sewage sludge from the
applicant would not be necessary. Due
to the tiered permitting scheme (58 FR
9404), however, the limited information
requested from non-discharging
TWTDS, and the possibility of inter-
state transport, this is not always the
case.

If the applicant is certain that the
permitting authority has received an
application from all other TWTDS that
handle its sewage sludge, today’s final
rule allows it to reference the
appropriate permit applications or
include copies of the relevant sections.
In addition, the Director’s waiver

authority could be used to eliminate
duplication. A State that requires all
TWTDS to submit full permit
applications and believes it has access
to all the necessary information could
waive submittal of the requested
information in 88 122.21(q)(8)(ii) and
(vi) for all its TWTDS once the State
sewage sludge management program has
been approved by EPA. EPA believes
that the information requested in this
section should be provided and the rule
provides adequate ways of avoiding
unnecessary duplication.

The previous requirement at
§501.15(a)(2)(viii) asks for the *“name of
any distributors when the sludge will be
disposed of through distribution and
marketing.” This requires the names of
any facilities that sell or give away EQ
sewage sludge. EPA believes that EQ
sewage sludge should be treated
similarly to other fertilizers. Thus, EPA
proposed deleting the names of
distributors in the December 1995
proposal. The five comments received
on this issue all supported the proposal.
For the reasons mentioned above,
§122.21(q)(8), as promulgated, is
unchanged from the proposal.

9. Land Application of Bulk Sewage
Sludge

Proposed §122.21(q)(9) requested
information on sewage sludge that is
land applied in bulk form. This section
applies only where the applicant’s
permit must contain all applicable Part
503 requirements for land application.
This section does not apply if the
applicant generates EQ sewage sludge
subject to §122.21(q)(8)(iv) or if the
applicant places sewage sludge in a bag
or other container for sale or give-away
for application to the land subject to
§122.21(g)(8)(Vv). In neither of these
cases is it necessary to control the
ultimate land application through a
permit. Thus the applicant does not
need to provide the information
requested in § 122.21(q)(9) as part of the
application. The section also does not
apply if the applicant provides sewage
sludge to another “person who
prepares” subject to § 122.21(q)(8)(vi).
In this case, the ultimate land
application would be controlled by the
subsequent “person who prepares.”’

EPA received numerous comments on
different aspects of §122.21(q)(9). Most
of the commenters suggested different
ways to obtain the information
requested in this section. Some
commenters believe that this
information should not be requested in
a permit application but rather during
the life of the permit as new sites are
added. Other commenters stated that
information on land application sites

would be available through annual
reports. This issue of how to obtain
adequate information without
duplication or overloading the
permitting authority with unnecessary
information was addressed during the
original development of Part 501 and
Part 503.

After reviewing the comments, EPA
believes that its current approach is well
grounded. If information is known about
land application sites at the time of
permit application, it should be
submitted to the permitting authority. If
information is not known, a land
application plan must be submitted.
Reports are only required from Class |
sludge management facilities unless
required on a case-by-case basis in a
permit. Some States may have more
extensive requirements, but this rule
only provides the Federal requirements.
As mentioned previously, if the
required information is already
available, the permitting authority may
waive the requirement or the permit
application may simply reference the
information provided elsewhere.
Several commenters thought that it
would be more appropriate to require
information from appliers. However,
appliers who do not change the sewage
sludge quality are not TWTDS and are
therefore not required to apply for a
permit. Generators should be aware of
where and how their sewage sludge is
land applied. EPA believes it is feasible
for generators to obtain information
from appliers and submit it with their
permit application. As mentioned
earlier, this section is not applicable if
a TWTDS produces all EQ sewage
sludge. The land application plan serves
as the vehicle to allow TWTDS to add
sites during the life of the permit
without requiring a major permit
modification. The following paragraphs
describe the individual requirements in
this section. The final rule is the same
as the proposal unless otherwise
mentioned.

Paragraph (i) of §122.21(q)(9) clarifies
the existing requirement at
§501.15(a)(2)(x) which tells the
applicant to report annual sludge
production volume. Paragraph (ii) asks
how the applicant will satisfy the
§503.12(i) notification requirement for
land application sites in a State other
than the State where the sewage sludge
is prepared.

Paragraphs (A)—(C) of
§122.21(q)(9)(iii) ask the applicant to
identify the land application site. These
questions request locational information
which meets the specifications of EPA’s
Locational Data Policy and supports the
Watershed Protection Approach by
providing permit writers and other
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Federal and State environmental
managers with a means of
geographically locating land application
sites.

Paragraphs (D) and (E) of
§122.21(q)(9)(iii) ask the applicant to
identify the land application site owner
and applier, if different from the
applicant. EPA believes that this
information is necessary in order to
ensure that the permit is issued to the
correct party. These proposed
paragraphs clarify and expand on
existing requirements at
§501.15(a)(2)(viii).

One of the land application
management practices in §503.14
mandates that bulk sewage sludge shall
not be applied to land at greater than the
agronomic rate. Therefore, paragraphs
(F) and (G) of § 122.21(q)(9)(iii) ask the
applicant to identify the type of land
application site, the type of vegetation
grown on that site, if known at the time
of permit application, and the
vegetation’s nitrogen requirement. This
information enables the permit writer to
calculate an appropriate permit
management practice regarding
agronomic rate. EPA recognizes that
different crops may be grown on a site
during the life of a permit. If the crop
for a site is not known or likely to
change, the applicant should submit
whatever information is available.

Paragraph (H) of § 122.21(q)(9)(iii)
requests information on vector
attraction reduction measures
undertaken at the land application site.
Before sewage sludge is applied to the
land, it must meet the requirements for
vector attraction reduction in § 503.33.
These measures may be undertaken
either by the “person who prepares”
sewage sludge or by the operator of the
land application site.

Proposed paragraph (G) of
§122.21(q)(9)(iii) asked the applicant to
submit any existing ground-water
monitoring data for the land application
site. This was intended to give the
permitting authorities ground-water
monitoring data for land application
sites in order to ensure that sewage
sludge application rates are
appropriately protective of ground
water. Five commenters responded to
this requirement. Since ground-water
monitoring at land application sites is
not required by Part 503, some
commenters thought that this
requirement could cause facilities that
voluntarily monitor to discontinue their
monitoring program rather than submit
all their data to the permitting authority.
Another commenter mentioned that
many sites have commercial fertilizers
applied along with sewage sludge so
that it is difficult to relate the results of

ground-water testing to sewage sludge.
After considering the comments, EPA
agrees that available ground-water data
should not be required on a permit
application, and has not promulgated
proposed §122.21(q)(9)(iii)(G). If States
require ground-water monitoring, they
may request this information. EPA will
only ask for data on ground-water
monitoring if it is a specific permit
condition.

Section 501.15(a)(2)(ix) asks for
information necessary to determine if
the site is appropriate for land
application and a description of how the
site will be managed. This requirement
could be interpreted in different ways.
Today’s rule clearly specifies site
management requirements in
paragraphs (F)—(H) of § 122.21(q)(9)(iii)
by asking for the type of site, the
vegetation grown, the nitrogen
requirements, and any on-site vector
attraction reduction activities.

Permitting authorities need to be
assured that sewage sludge is being used
in accordance with Part 503. Detailed
information on site management is often
obtained through operating plans,
annual reports, and inspections. In some
situations, permitting authorities may
choose to get this information before
issuing a permit. Paragraph (l) has been
added to §122.21(q)(9)(iii) to emphasize
that the permitting authority can request
other site management information if it
is needed to identify appropriate permit
conditions.

Section 122.21(q)(9)(iv) requests
information that the permitting
authority needs in order to verify
whether the §503.12(e)(2)(i)
requirement for appliers of bulk sewage
sludge subject to cumulative pollutant
loading rates (CPLRs) has been met. A
cumulative pollutant loading rate, as
defined in §503.11(f) is ““the maximum
amount of an inorganic pollutant that
can be applied to an area of land.” This
information enables EPA to ensure that
the CPLRs are not exceeded when more
than one facility is sending sewage
sludge subject to CPLRs to the same site.

Section 122.21(q)(9)(v) restates the
requirement in existing
§501.15(a)(2)(ix) for information on
land application sites not identified at
the time of permit application. EPA
received numerous comments on
paragraph (E) of this section. Many
commenters discussed the difficulties
involved in providing notice to
“landowners and occupants adjacent to
or abutting the proposed land
application site.” Numerous questions
have been raised about exactly what this
language means.

EPA agrees that States should provide
public notice as required by State and

local law, when such laws exist.
However, some States and
municipalities have no provisions for
public notice of land application sites.
Section 122.21(q)(9)(v)(E) of today’s rule
requires that land application plans
include provisions for public notice of
new land application sites. If State or
local law includes public notice
provisions, these must be followed.
Where State or local law does not
require advance public notice, the land
application plan must include specific
provisions stating how the general
public will be apprized of new sites.

10. Surface Disposal

Section 122.21(q)(10) requests
information on sewage sludge that is
placed on a surface disposal site. By
definition, a sewage sludge surface
disposal site is a TWTDS. Many surface
disposal site owner/operators, however,
do not have to complete this section, but
instead submit the limited background
information required by
§122.21(c)(2)(iii). The applicant is
required to provide the information
requested by §122.21(q)(10) only if the
surface disposal site is already covered
by an NPDES permit; if the owner/
operator is requesting site-specific
pollutant limits; or if the permitting
authority is requiring a full application.

Paragraph (i) of §122.21(q)(10)
clarifies the existing requirement at
§501.15(a)(2)(x) which tells the
applicant to report annual sludge
production volume. Paragraph (ii) of
§122.21(g)(10) requires that the
applicant provide the name or number,
address, telephone number, and amount
of sewage sludge placed on each surface
disposal site that the applicant does not
own or operate. This paragraph clarifies
and expands on existing requirements at
§501.15(a)(2)(viii). EPA believes that
this information is necessary in order to
ensure that the permit is issued to the
correct party.

Paragraph (iii) of § 122.21(q)(10)
requests detailed information on each
active sewage sludge unit at each
surface disposal site that the applicant
owns or operates. A ‘“‘sewage sludge
unit” is defined in §503.21(n) as “land
on which only sewage sludge is placed
for final disposal.” A “surface disposal
site” is *‘an area of land that contains
one or more sewage sludge units.”
Information on each active sewage
sludge unit is necessary because Part
503 provides for different pollutant
limits, monitoring requirements, and
management practices for each unit.
This information enables the permitting
authority to establish proper permit
conditions.
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Paragraphs (A)—(C) of
§122.21(q)(10)(iii) ask the applicant to
identify the surface disposal site by
submitting the same information
requested in 8122.21(q)(9)(iii). This
information may have already been
provided if the surface disposal site is
located at a POTW. The information is
requested in this section in order to
adequately locate “‘sludge-only” surface
disposal sites that have been asked to
submit a full permit application.

Paragraph (K) of 8 122.21(q)(10)(iii)
requests information on sewage sludge
sent to the active sewage sludge unit by
any facility other than the applicant’s.
This information helps the permit writer
to determine which requirements apply
to the surface disposal site owner/
operator and which apply to the facility
which sends sewage sludge to the
surface disposal site. As previously
mentioned, the applicant may reference
substantially similar information
already submitted to the permitting
authority.

Paragraph (L) of § 122.21(q)(10)(iii)
requests information on vector
attraction reduction measures
undertaken at the active sewage sludge
unit. Before sewage sludge is placed on
an active sewage sludge unit, it must
meet the requirements for vector
attraction reduction in §503.33. Since
vector attraction reduction measures
may be performed either by the facility
preparing sewage sludge or by the
surface disposal site owner/operator,
EPA believes that both should be
required to supply information on their
practices.

Section 503.24(n)(2) requires surface
disposal sites to demonstrate by way of
a ground water monitoring program or
certification that sludge placed on an
active sewage sludge unit does not
contaminate the underlying aquifer. In
order to ensure that this requirement is
implemented, paragraph (M) of
§122.21(q)(10)(iii) requests information
on ground water monitoring programs
or certifications. Because many
communities rely on ground water as a
source of drinking water, EPA believes
that this information is necessary to
protect public health and the
environment.

After August 18, 1993, only surface
disposal sites showing good cause may
apply for site-specific pollutant limits.
Paragraph (N) of § 122.21(q)(10)(iii)
requests the information necessary for
the permit writer to determine whether
such site-specific limits are warranted.
This information must include a
demonstration that the values for site
parameters at the applicant’s site differ
from those used to develop the surface
disposal pollutant limits in Part 503.

11. Incineration

Section 122.21(q)(11) requests
information on sewage sludge that is
fired in a sewage sludge incinerator.
According to §503.41(k), a sewage
sludge incinerator is “an enclosed
device in which only sewage sludge and
auxiliary fuel are fired.” A sewage
sludge incinerator isa TWTDS and is
required to submit a full permit
application.

Paragraph (i) of §122.21(q)(11)
clarifies the existing requirement at
§501.15(a)(2)(x) which tells the
applicant to report annual sludge
production volume. Paragraph (ii) of
§122.21(q)(11) requires that the
applicant provide the name or
identifying number, address, telephone
number, and amount of sewage sludge
fired in each sewage sludge incinerator
that the applicant does not own or
operate. This paragraph clarifies
existing requirements at
§501.15(a)(2)(viii). EPA believes that
this information is necessary in order to
ensure that the permit is issued to the
correct party.

Paragraph (iii) of §122.21(q)(11)
requests detailed information on each
sewage sludge incinerator that the
applicant owns or operates. Paragraph
(B) of §122.21(q)(11)(iii) asks the
applicant to identify the sewage sludge
incinerator by latitude and longitude.
There is no requirement to submit a
topographic map because EPA believes
all sewage sludge incinerators are
located at treatment works that generate
sewage sludge. Therefore, they are
already required to submit a
topographic map under the
requirements of § 122.21(q)(5).

Paragraph (C) of paragraph (iii)
requests the total amount of sewage
sludge fired annually in each
incinerator. This information is
necessary because the monitoring
requirements for sewage sludge
incinerators are based on the total
amount fired.

Paragraphs (D) and (E) of
§122.21(q)(11)(iii) request information
on compliance with the beryllium and
mercury National Emissions Standards
for Hazardous Air Pollutants
(NESHAPSs). Section 503.43 paragraphs
(a) and (b) require compliance with
these standards through a cross-
reference to 40 CFR Part 61 subparts C
and E. If the incinerator is required to
perform stack testing, these paragraphs
would require the applicant to submit a
report of that testing.

Under §503.43, the pollutant limits
applicable to each sewage sludge
incinerator are calculated based on
factors unique to each incinerator.

Paragraphs (F), (G), and (H) of
§122.21(q)(11)(iii) require each
applicant to submit these factors for
their incinerator(s). Calculating
pollutant limits on an individual basis
allows the actual performance of each
incinerator and actual site conditions,
such as topography, to be taken into
account. EPA believes that this is more
appropriate than mandating national
pollutant limitations for sewage sludge
incinerators.

EPA received one comment on this
issue. The commenter mistakenly
believed that all incinerator applicants
would have to resubmit information on
their performance tests and air
modeling. Incinerator applicants that
have already submitted this information
to the permitting authority do not have
to resubmit. Permit applications have
already been completed for most
currently operating sewage sludge
incinerators. This requirement applies
to incinerators for which complete
permit applications have not yet been
submitted. At the next permit cycle an
incinerator permittee can reference the
previously submitted data unless the
permitting authority requires new
testing.

In the development of Part 503, EPA
determined that it would be infeasible
to establish individual limits for each
hydrocarbon in sewage sludge
incinerator exit gas. Instead, the Agency
adopted a 100 ppm total hydrocarbon
(THC) limit and required continuous
THC monitoring to show compliance.
Part 503 was amended on February 25,
1994 (59 FR 9095) to allow sewage
sludge incinerators whose exit gas does
not exceed 100 ppm carbon monoxide
(CO) to show compliance with the THC
operational standard by monitoring CO
instead of THC. Paragraphs (H), (1), and
(J) of proposed §122.21(q)(11)(iii)
requested information on the
incinerator’s exit gas concentration of
THC or CO, oxygen, and moisture.

One commenter questioned the
validity of this requirement. The
commenter stated that since THC or CO
data must be monitored continuously, a
request for one data point on the permit
application is meaningless. EPA agrees
with this comment and has deleted
these questions. In today’s rule
§122.21(q)(11)(iii)(1) asks whether the
applicant monitors THC or CO.

Many of the incinerator’s site-specific
factors that are used to calculate
pollutant limits and compliance with
the operational standard are highly
dependent on the temperature at which
the incinerator is operated and the rate
at which sewage sludge is fed into the
incinerator. For most incinerators, these
parameters are determined during an
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initial performance test. EPA asked for
the information in paragraphs (K)
through (O) of proposed
§122.21(q)(11)(iii) in order to ensure
appropriate pollutant limits and that the
incinerator would be operated within
the parameters of the original
performance test.

After reviewing these questions, EPA
is making some changes in today’s rule.
The information in paragraphs (K), (N),
and (O) of proposed § 122.21(q)(11)(iii)
remain unchanged but the paragraphs
are renumbered as (J), (M), and (N). One
commenter thought that proposed
paragraph (O) is unnecessary and
unclear. Part 503 requires that a sewage
sludge incinerator’s air pollution control
devices be operated in a manner that is
not significantly different from how
they were operated during the
performance test. This paragraph
requests the performance test operating
parameters for the air pollution control
devices so compliance with this
requirement can be determined.
Therefore it is being promulgated as
proposed.

The information requested in
proposed paragraphs (L) and (M) is from
the performance test. Proposed
paragraph (L) is finalized as paragraph
(K). To be consistent with the
amendments to Part 503, the term
“‘combustion temperature” is changed to
“maximum performance test
combustion temperature”, which is the
arithmetic mean of the maximum
combustion temperature for each of the
runs in a performance test. Proposed
paragraph (M) is finalized as paragraph
(L) and is modified to clarify that the
requested sewage sludge feed rate is that
used during the performance test.

Proposed paragraphs (P) and (Q) of
§122.21(qg)(11)(iii) are promulgated
unchanged except for being renumbered
as paragraphs (O) and (P). They request
information on the monitoring
equipment and air pollution control
devices installed on the incinerator.
Information on this equipment is
necessary to ensure that the facility
complies with the management
practices at § 503.45.

12. Disposal in a Municipal Solid Waste
Landfill

Section 122.21(q)(12) requests
information on sewage sludge that is
sent to a municipal solid waste landfill
(MSWLF). Section 503.4 states that
sewage sludge sent to a MSWLF that
complies with the requirements in 40
CFR Part 258 constitutes compliance
with sec. 405(d) of the CWA. The
questions in §122.21(q)(12) are
necessary to ensure the availability of

accurate information about a MSWLF
and the sewage sludge that is sent there.

Paragraphs (i) and (ii) of
§122.21(q)(12) clarify existing
requirements at § 501.15(a)(2)(v), (viii),
and (x) that request information on
other permits, the location of disposal
sites, and the annual sludge production
volume. Paragraph (iii) requests
information on the sewage sludge
quality to ensure that it is acceptable for
a MSWLF. Paragraph (iv) requests
available information on whether the
MSWLF is in compliance with Part 258.

EPA received three comments on this
section. All three commenters stated
that permittees should not be asked
about landfill compliance with Part 258
since they believe this is the
responsibility of the landfill. EPA
disagrees with the commenters and this
section remains as proposed. Section
503.4 states that disposal in a MSWLF
that complies with the requirements in
40 CFR part 258 constitutes compliance
with section 405(d) of the CWA. Sewage
sludge that is placed in a MSWLF does
not have to meet any of the pollutant
limits or pathogen and vector
requirements that are contained in Part
503. Protection of public health and the
environment is provided by the Part 258
requirements. If sewage sludge is
disposed in a landfill that is not in
compliance with part 258, there is no
way to know if the landfill is designed
and operated so as to protect the
environment from any potential
problems from the sewage sludge. The
preamble to Part 503 (58 FR 9248)
explains the relationship between Parts
258 and 503.

13. Contractors

Section 122.21(q)(13) requires the
applicant to provide contractor
information. The applicant is required
to identify all contractors responsible
for any sewage sludge related operation
or maintenance aspects of the TWTDS,
and specify their responsibilities. The
permitting authority uses this
information to determine who has
primary responsibility for the operation
and maintenance of the TWTDS.

EPA received four comments on this
section. One commenter agreed with
EPA’s proposal to identify all
contractors, one disagreed, one wanted
information on the proposal but only on
appliers, and one wanted more
clarification about the scope of the
requirement. EPA agrees that TWTDS
cannot by contracting out sewage sludge
use or disposal avoid their legal
obligation to comply with Part 503 and
any permit requirements. However, EPA
believes it is helpful to the permitting
authorities and the general public to

know all parties involved in sewage
sludge management at a facility. This
requirement remains as proposed.

14. Other Information

Section 122.21(q)(14) requires the
applicant to report any information
necessary to determine the appropriate
standards for permitting under 40 CFR
Part 503, and any other information the
permitting authority may request and
reasonably require to assess the sewage
sludge use and disposal practices, to
determine whether to issue a permit, or
to identify appropriate permit
requirements. This paragraph restates
the existing requirements in
§501.15(a)(2)(xi) and (xii). EPA received
one comment on this section. The
commenter agreed with the proposal,
and it remains as proposed.

15. Signature

Section 122.21(q)(15) requires that an
authorized official sign and certify the
form in compliance with 40 CFR 122.22.
This ensures that the person signing the
form has the authority to speak for and
legally bind the permittee. No
comments were received on this section
and it remains as proposed.

H. Permit Conditions for POTWs (40
CFR 122.44()))

Under existing § 122.21(j)(4), any
POTW with an approved pretreatment
program must provide a written
technical evaluation of the need to
revise local limits under 40 CFR
403.5(c)(1). This provision requires that
the local limits evaluation be done prior
to permit issuance. States and
municipalities have expressed concerns
that such evaluation would be more
appropriate after permit issuance, so as
to avoid the need for a second technical
evaluation if the POTW’s permit limits
are revised in the new permit.

In response to these concerns, the
Agency proposed to change this from an
application requirement to a POTW
pretreatment program requirement at
§403.8(f)(4). EPA did not receive any
comments on this change but instead
codifies this requirement at § 122.44(j),
which lists pretreatment program permit
conditions that must be in a POTW’s
permit. As such the requirement to
provide a written evaluation of the need
to revise local limits will be included in
permits. POTWs must evaluate their
local limits during each permit cycle,
rather than during the permit
application process.

I. State Program Requirements (40 CFR
Parts 123 & 501)

EPA intends to maintain consistency
between the NPDES permit application
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requirements of Part 122 and the State
sewage sludge permitting requirements
of Parts 123 and 501. This reflects EPA’s
belief that a TWTDS should submit the
same application information regardless
of whether the permitting authority
regulates sludge management under an
approved NPDES or under a non-NPDES
program. In fact, EPA published changes
to Parts 123 and 501 (63 FR 45114,
August 24, 1998) that consolidate all
State sewage sludge management
requirements under Part 501. As part of
this process, the December 6, 1995
proposal of today’s rule included
revisions to the language of
§8123.25(a)(4) and 501.15(a)(2) to
modify the sewage sludge information
requirements. All four comments
received by EPA supported having the
same minimum requirements for EPA
and authorized States.

Today’s rule adds paragraph 122.21(q)
to the list in §123.25(a)(4) of provisions
that States must implement to be
granted NPDES authorization. The
specific permit information
requirements contained in 8§ 122.21(q) of
today’s final rule are referenced in
§501.15(d)(1)(i)(B). The August 24, 1998
final rule states that § 501.15(d)(1)(i)(B)
is not effective until today’s rule
becomes effective. This was necessary
because §122.21(q) was not yet final
when the Part 501 and 123 revisions
were published. Therefore, the August
24,1998 final rule renumbered
§501.15(a)(2) as §501.15(a)(4) and
retained that section so that there would
still be specific sludge permit
information requirements in effect. The
intent was that this new § 501.15(a)(4)
would be deleted upon publication of
today’s rule. Today’s final rule deletes
§501.15(a)(4) and makes
§501.15(d)(1)(i)(B) effective on
December 2, 1999.

I11. Regulatory Requirements
A. Executive Order 12866

Under Executive Order 12866 (58
Federal Register 51735 (October 4,
1993)), the Agency must determine
whether the regulatory action is
“significant’” and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant regulatory action’ as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a “‘significant regulatory
action.” As such, this action was
submitted to OMB for review. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

B. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or Tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and Tribal
governments, the nature of their
concerns, any written communications
from the governments, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
State, local, and Tribal governments ‘‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

EPA has concluded that this rule will
create a mandate on State, local, and
Tribal governments and that the Federal
government will not provide the funds
necessary to pay the direct costs
incurred by the State, local, and/or
Tribal governments in complying with
the mandate. In developing this rule,
EPA consulted with State, local, and
Tribal governments to enable them to
provide meaningful and timely input in
the development of this rule. EPA made
efforts to consult with interested
stakeholders during the development of
the December 6, 1995, proposed rule. In
late 1993 and early 1994, EPA sought
feedback on draft forms and other
elements of the proposal from States
with approved NPDES programs, local
governments, the Association of State

and Interstate Water Pollution Control
Administrators (ASIWPCA), the
Association of Metropolitan Sewerage
Agencies (AMSA), the California
Association of Sanitation Agencies
(CASA), the Water Environment
Federation (WEF), and several
environmental groups. In response to
this outreach effort, EPA received
written comments from a dozen States,
several municipalities, and from AMSA.
EPA also met with State and municipal
representatives and participated in a
conference call with representatives
from ten POTWs and two States.

EPA received 60 comments during the
public comment period on the proposed
rule and made numerous changes to the
rule and the forms in response to the
comments. Stakeholders raised a
number of issues related to the possible
impacts of the municipal application
requirements on local governments. The
most significant issue concerned the
required sampling data. States were
particularly concerned about the ability
of small municipalities to provide the
data. To address this concern, EPA
modified the regulation to reduce the
information required from small
facilities under 0.1 mgd. Many
municipalities and States were also
concerned about redundant information.
EPA resolved this issue by allowing
States to waive requirements for
information otherwise available to them
and by allowing facilities to reference
information they have already provided
in annual reports, discharge monitoring
reports (DMRs), or other reports. The
final rule provides flexibility to the
States and reduces the reporting burden
for regulated facilities while ensuring
that EPA and the States will obtain the
information necessary to issue permits
that protect the environment.

C. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under UMRA section 202, EPA
generally must prepare a written
statement, including a cost-benefit
analysis, for rules with ““Federal
mandates’” that may result in
expenditures to State, local, and tribal
governments in the aggregate, or to the
private sector, of $100 million or more
in any one year. Before promulgating an
EPA rule for which a written statement
is needed, UMRA section 205 generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
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alternative that achieves the objectives
of the rule. The provisions of UMRA
section 205 do not apply when they are
inconsistent with applicable law.
Moreover, UMRA section 205 allows
EPA to adopt an alternative other than
the least costly, most cost-effective or
least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under UMRA section
203 a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that today’s rule
does not include a Federal mandate that
may result in expenditures of $100
million or more to either State, local and
tribal governments in the aggregate, or
to the private sector in any year. To the
extent enforceable duties arise as a
result of today’s rule on State, local and
tribal governments and the private
sector, such enforceable duties do not
result in a significant regulatory action
being imposed upon State, local and
tribal governments and the private
sector since the estimated aggregate cost
of compliance for the regulated entities
is not expected to exceed $4.8 million
annually. Today'’s rule streamlines the
permit application requirements for
municipal and sludge application
requirements to provide additional
flexibility to the States in complying
with current regulatory requirements
and reduce the burden on affected
governments. Thus, today’s final rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

EPA has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments and thus this rule is
not subject to the requirements in
section 203 of UMRA. The amendments
will not significantly affect small
governments because as explained
above, this rulemaking streamlines
current regulatory requirements and
provides additional flexibility to meet
regulatory requirements. The small
governments affected by this rule are
tribal and municipal governments and
the rule minimizes the impact on these
small government entities.

D. Paperwork Reduction Act

The Office of Management and Budget
(OMB) has approved the information
collection requirements contained in
this rule under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2040-0086. A copy may
be obtained from Sandy Farmer, OPPE
Regulatory Information Division, U.S.
Environmental Protection Agency
(2137); 401 M St., S.W.; Washington, DC
20460; or by calling (202) 260-2740.

The final rule consolidates
application requirements from existing
regulations into a ““modular” permit
application form, thereby streamlining
and clarifying the process for permit
applicants. EPA has developed forms
2A and 2S and the corresponding
reporting requirements at §122.21(j) and
§122.21(q) in order to consolidate the
application requirements for POTWs
and TWTDS. EPA has promulgated the
Form 2A requirement under the
statutory authority of section 402 of the
CWA, as amended. Similarly, the
Agency has promulgated the Form 2S
requirement under section 405 of the
CWA, as amended. Both operating
statutes allow EPA to consider
regulatory options to minimize the
forms’ economic impacts on small
entities.

The annual reporting and
recordkeeping costs and burden for this
collection of information are described
in the following paragraphs.

For Form 2A the total annual costs are
$4,100,711. There are 731 major
applicants, 1230 minor applicants
between 0.1 and 1.0 mgd, and 1230
minor applicants <0.1 mgd. The cost per
major (over 1.0 mgd) applicant is $4435,
the cost per minor applicant between
0.1 and 1.0 mgd is $477, and the cost
per minor applicant <0.1 mgd is $221.
The average cost per applicant is $1285.
Total annual burden is 30,593 hours.
There are 731 major applicants, 1230
minor applicants between 0.1 and 1.0
mgd, and 1230 minor applicants <0.1
mgd. The burden per major applicant is
24 hours, the burden per minor
applicant between 0.1 and 1.0 mgd is
6.2 hours, and the burden per minor
applicant <0.1 mgd is 4.4 hours. The
average burden per applicant is 9.6
hours.

For Form 2S the total annual costs are
$714,823. There are 3911 NPDES POTW
applicants, 221 NPDES privately owned
treatment works applicants, 38 sludge-
only POTW applicants, and 2 sludge-
only privately owned treatment works
applicants. The costs per applicant are:
NPDES POTW $183, NPDES privately
owned treatment works $551, sludge-

only POTW $171, and sludge-only
privately owned treatment works $242.
The average cost per applicant is $207.
Total annual burden is 32,628 hours.
There are 3911 NPDES POTW
applicants, 221 NPDES privately owned
treatment works applicants, 38 sludge-
only POTW applicants, and 2 sludge-
only privately owned treatment works
applicants. The burdens per applicants
are: NPDES POTW 9.5 hours, NPDES
privately owned treatment works 9.5
hours, sludge-only POTW 3.9 hours,
and sludge-only privately owned
treatment works 2.5 hours. The average
burden per applicant is 9.4 hours.

Overall, for both Form 2A and Form
2S the total annual costs are $4,815,534
and the total annual burden is 63,221
hours. The annual public reporting and
recordkeeping burden for this collection
of information is estimated to average
9.5 hours per response. Burden means
the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining information
and disclosing and providing
information; adjust the existing ways to
comply with any previously applicable
instructions and requirements; train
personnel to be able to respond to a
collection of information; search data
sources; complete and review the
collection of information; and transmit
or otherwise disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are
displayed in 40 CFR Part 9 and 48 CFR
Chapter 15. EPA is amending the table
in 40 CFR Part 9 of currently approved
ICR control numbers issued by OMB for
various regulations to list the
information requirements contained in
this final rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., generally requires
an administrative agency as part of any
rulemaking to prepare a regulatory
flexibility analysis to describe the
impact of rules on small entities. Under
5 U.S.C. 605(b), no regulatory flexibility
analysis is required, however, where the
head of an agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Under RFA section 605(b), EPA
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certifies that today’s rule will not have
a significant economic impact on a
substantial number of small entities.

In developing these regulations, EPA
considered their effects on small
entities. Section 601(6) of the RFA
defines small entities as small
businesses, small governmental entities,
and small, not-for-profit organizations.
The small entities affected by this rule
include small governmental
jurisdictions and small businesses that
own or operate wastewater treatment
works and sludge facilities or sludge
facilities only. About 16,080 small
entities are regulated by the rule.
Ninety-three percent of the small
entities are small governmental
jurisdictions, i.e., publicly owned
treatment works (POTWSs) and six
percent are small businesses, i.e.,
privately owned treatment works.
Almost all of the small governmental
jurisdictions (99%) will be required to
complete both the municipal and
sewage sludge application forms; the
rest will only have to complete the
sewage sludge application form. The
small businesses will only have to
complete the sewage sludge application
form.

Under the RFA, the term ““small
governmental jurisdiction” means,
among other things, governments of
cities, counties, towns or special
districts with a population of fewer than
50,000. To evaluate the economic
impact on small governmental
jurisdictions subject to today’s rule, EPA
looked at the effect on 5 million gallons
per day (mgd) or smaller POTWs, that
is, those serving 50,000 or less. EPA
cannot calculate from available data
how many small governmental
jurisdictions own and operate POTWs
that are subject to the rule. EPA collects
data on individual POTW operations
and these data are not aggregated by the
supplying public entities. EPA has data
on POTWs by size, expressed in terms
of mgd. With this information, EPA can
determine with a fair degree of certainty
what size community any given POTW
serves. Thus, for example, a 1 mgd
POTW will be needed to serve a
community of around 10,000. However,
EPA cannot determine the number of
small governmental jurisdictions
operating POTWs by simply totaling the
number of POTWs serving populations
up to 50,000 (as measured by mgd). This
would overstate the number of small
governmental jurisdictions owning
POTWs. The number of POTWs
operated by public entities will
obviously vary. A municipality (or
sewerage district) may operate one or
more POTWs or even none at all, if it
chooses to rely on the services of a

POTW in a neighboring jurisdiction.
Consequently, the number of POTWs
serving communities of 50,000 or fewer
does not correspond to the number of
small governmental jurisdictions with a
population of 50,000 or fewer.

While, as explained above, EPA could
not determine how many POTWSs a
public entity owned and operated (and
thus could not calculate the number of
small governmental jurisdictions
affected by the rule), EPA did calculate
the economic impact on POTWSs serving
communities in a number of size ranges
in order to evaluate the economic
impact on small governmental
jurisdictions as defined in the RFA. The
result of this analysis showed that in no
event would the impact to the
community owning the POTW be
significant as measured by the POTW’s
(and consequently, the public entity’s)
operating revenues. EPA concluded that
the economic impact of the rule on
small governmental jurisdictions as
defined in the RFA would not be
substantial in any circumstances.

For purposes of evaluating the
economic impact, EPA assumed that
water supply revenues of a municipality
with a population of 50,000 were
equivalent to those of a 5 mgd POTW.
Of the data that is available in the 1991—
1992 census of governments, the water
supply revenue information is most
likely to reflect revenues of POTWs,
since customer billings generally cover
water and sewer charges. To evaluate
the economic impact on small
businesses, EPA looked at private
sewerage systems with annual revenues
of 6 million or less, the Small Business
Administration’s definition of a small
business for the sewerage industry.

EPA considered a range of regulatory
options for the proposed forms. In
today’s final rule, EPA adopted the
modular permit application approach
for both POTWs and privately owned
treatment works. In the final rule, EPA
imposes fewer, more focused
requirements for facilities discharging
less than 1.0 mgd, which are less likely
to pollute and which have a lower
capacity to absorb large monitoring
costs. The smallest facilities, less than
0.1 mgd, complete only eight basic
questions and provide information on
only four pollutants. The more focused
requirements result from adjustments
that are appropriate to these less
“complex’ facilities.

For purposes of evaluating the
economic impact of this rule on small
governmental jurisdictions, EPA
compared costs with average annual
water supply revenues for small
governmental jurisdictions obtained
from the 1991-1992 census of

governments. Because annual revenues
for small privately owned treatment
works were not available, in evaluating
the economic impact on small
businesses, EPA used the average water
supply revenue figure for small
governmental jurisdictions as a proxy
for small privately owned treatment
works. For both small POTWs and small
privately owned treatment works, EPA
used the costs for compliance estimated
in the ICR.

EPA’s assessment shows that the costs
of complying with today’s rule are not
significant, even for very small POTWs
and privately-owned treatment works.
The total cost of complying with today’s
rule for all POTWs and privately-owned
treatment works is $4,815,534 and
consists entirely of paperwork and
testing costs associated with collecting
the required information and
completing the forms.

The five-year compliance cost
estimates for small POTWs that are
subject to both sets of application
requirements are: $404 for POTWs less
than 0.1 mgd; $660 for POTWs between
0.1 and 1.0 mgd; and $4,618 for POTWs
between 1.0 and 5.0 mgd. The five-year
compliance cost estimate for small
POTWs that are subject only to the
sludge application requirements are
$172. The five-year compliance cost
estimate for the vast majority of small
privately owned treatment works, that
are subject only to the sludge
application requirements, is $551. The
five-year compliance cost for a few
small privately owned treatment works
that don’t have wastewater discharges is
only $242.

The annual cost for a small POTW
ranges from 0.02 to 0.09 percent of the
average annual water supply revenues
of these small governmental
jurisdictions, depending on their size
and whether or not they have to
complete one or both application forms.
The annual cost for most small privately
owned treatment works will be about
0.08 percent of the average annual water
supply revenue of these small
businesses. The annual cost for a few
small privately owned treatment works
without wastewater discharges is even
smaller (0.03 percent). Thus, impacts on
small treatment facilities will not be
significant.

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Agency certifies that today’s
rule will not have a significant
economic impact on a substantial
number of small entities.
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F. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. No.
104-113, §12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standard bodies.
The NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

G. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. section 801 et.seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on December 2, 1999.

H. Executive Order 13045

Executive Order 13045: “‘Protection of
Children from Environmental Health
Risks and Safety Risks™ (62 FR 19885,
April 23, 1997) applies to any rule that:
(2) is determined to be *“‘economically
significant” as defined under E.O. 12866
and (2) concerns an environmental
health or safety risk that EPA has reason
to believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children, and explain why the planned
regulation is preferable to other
potentially effective and reasonably

feasible alternatives considered by the
Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant action as defined by E.O.
12866 and it does not establish an
environmental standard intended to
mitigate health or safety risks. This rule
is a procedural rule that streamlines
existing regulations and application
forms for municipal dischargers and
treatment works who use or dispose of
sludge.

|. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the Tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected Tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian Tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian Tribal governments nor does it
impose substantial direct compliance
costs on them. This rule streamlines
current regulatory requirements and
provides additional flexibility to meet
regulatory requirements. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 122

Administrative practice and
procedure, Confidential business
information, Environmental protection,
Reporting and recordkeeping

requirements, Sewage disposal, Waste
treatment and disposal, Water pollution
control.

40 CFR Part 123

Confidential business information,
Hazardous materials, Reporting and
recordkeeping requirements, Sewage
disposal, Waste treatment and disposal,
Water pollution control, Penalties.

40 CFR Part 124

Administrative practice and
procedure, Air pollution control,
Hazardous waste, Indian lands,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

40 CFR Part 501

Confidential business information,
Environmental protection, Publicly
owned treatment works, Reporting and
recordkeeping requirements, Sewage
disposal, Waste treatment and disposal.

Dated: July 15, 1999.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, chapter I of title 40 of the
Code of Federal Regulations is amended
as follows:

PART 9—OMB APPROVALS UNDER
THE PAPERWORK REDUCTION ACT

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671,
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g—2,
300g-3, 300g—4, 300g-5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

2.In §9.1 the table is amended by
adding entries in numerical order under
the indicated headings, removing the
entry for ““122.21(j)(4)”’, and revising the
entry for ““123.25” to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.
* * * * *

o OMB con-
40 CFR citation trol No.
* * * * *

EPA Administered Permit Programs: The
National Pollutant Discharge Elimination
System

* * * * *

122.21(), (q) 2040-0086
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o OMB con-

40 CFR citation trol No.

* * * * *
122.44(30) wovvereeiieeeeiee e 2040-0150

State Permit Requirements

* * * * *

2040-0004
2040-0110
2040-0170
2040-0180
2040-0086

* * * * *

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

3. The authority citation for Part 122
continues to read as follows:

Authority: Clean Water Act, 33 U.S.C. 1251
et seq.

4. Section 122.2 is amended by
adding a definition for “Indian country”
and “TWTDS” in alphabetical order to
read as follows:

§122.2 Definitions.
* * * * *

Indian country means:

(1) All land within the limits of any
Indian reservation under the
jurisdiction of the United States
Government, notwithstanding the
issuance of any patent, and, including
rights-of-way running through the
reservation;

(2) All dependent Indian communities
with the borders of the United States
whether within the originally or
subsequently acquired territory thereof,
and whether within or without the
limits of a state; and

(3) All Indian allotments, the Indian
titles to which have not been
extinguished, including rights-of-way
running through the same.

* * * * *

TWTDS means ‘“‘treatment works
treating domestic sewage.”
* * * * *

5. Section 122.21 is amended by
revising paragraphs (a), (c)(2), the
introductory text of paragraph (f), and
paragraph (j); removing and reserving
paragraph (d)(3); revising paragraph (e);
and by adding paragraph (q) before the
notes to read as follows:

§122.21 Application for a permit
(applicable to State programs, see §123.25).
(a) Duty to apply. (1) Any person who
discharges or proposes to discharge
pollutants or who owns or operates a

“sludge-only facility”” whose sewage
sludge use or disposal practice is
regulated by part 503 of this chapter,
and who does not have an effective
permit, except persons covered by
general permits under §122.28,
excluded under §122.3, or a user of a
privately owned treatment works unless
the Director requires otherwise under
§122.44(m), must submit a complete
application to the Director in
accordance with this section and part
124 of this chapter.

(2) Application Forms: (i) All
applicants for EPA-issued permits must
submit applications on EPA permit
application forms. More than one
application form may be required from
a facility depending on the number and
types of discharges or outfalls found
there. Application forms may be
obtained by contacting the EPA water
resource center at (202) 260—7786 or
Water Resource Center, U.S. EPA, Mail
Code 4100, 401 M Street, S.W.,
Washington, DC 20460 or at the EPA
Internet site www.epa.gov/owm/
npdes.htm. Applications for EPA-issued
permits must be submitted as follows:

(A) All applicants, other than POTWs
and TWTDS, must submit Form 1.

(B) Applicants for new and existing
POTWs must submit the information
contained in paragraph (j) of this section
using Form 2A or other form provided
by the director.

(C) Applicants for concentrated
animal feeding operations or aquatic
animal production facilities must
submit Form 2B.

(D) Applicants for existing industrial
facilities (including manufacturing
facilities, commercial facilities, mining
activities, and silvicultural activities),
must submit Form 2C.

(E) Applicants for new industrial
facilities that discharge process
wastewater must submit Form 2D.

(F) Applicants for new and existing
industrial facilities that discharge only
nonprocess wastewater must submit
Form 2E.

(G) Applicants for new and existing
facilities whose discharge is composed
entirely of storm water associated with
industrial activity must submit Form 2F,
unless exempted by § 122.26(c)(1)(ii). If
the discharge is composed of storm
water and non-storm water, the
applicant must also submit, Forms 2C,
2D, and/or 2E, as appropriate (in
addition to Form 2F).

(H) Applicants for new and existing
TWTDS, subject to paragraph (c)(2)(i) of
this section must submit the application
information required by paragraph (q) of
this section, using Form 2S or other
form provided by the director.

(i) The application information
required by paragraph (a)(2)(i) of this
section may be electronically submitted
if such method of submittal is approved
by EPA or the Director.

(iii) Applicants can obtain copies of
these forms by contacting the Water
Management Divisions (or equivalent
division which contains the NPDES
permitting function) of the EPA
Regional Offices. The Regional Offices’
addresses can be found at § 1.7 of this
chapter.

(iv) Applicants for State-issued
permits must use State forms which
must require at a minimum the
information listed in the appropriate
paragraphs of this section.

* * * * *
C) * * *

(2) Permits under section 405(f) of
CWA. All TWTDS whose sewage sludge
use or disposal practices are regulated
by part 503 of this chapter must submit
permit applications according to the
applicable schedule in paragraphs
(c)(2)(i) or (ii) of this section.

(i) ATWTDS with a currently
effective NPDES permit must submit a
permit application at the time of its next
NPDES permit renewal application.
Such information must be submitted in
accordance with paragraph (d) of this
section.

(ii) Any other TWTDS not addressed
under paragraphs (c)(2)(i) of this section
must submit the information listed in
paragraphs (¢)(2)(ii)(A) through (E) of
this section to the Director within 1 year
after publication of a standard
applicable to its sewage sludge use or
disposal practice(s), using Form 2S or
another form provided by the Director.
The Director will determine when such
TWTDS must submit a full permit
application.

(A) The TWTDS’s name, mailing
address, location, and status as federal,
State, private, public or other entity;

(B) The applicant’s name, address,
telephone number, and ownership
status;

(C) A description of the sewage sludge
use or disposal practices. Unless the
sewage sludge meets the requirements
of paragraph (q)(8)(iv) of this section,
the description must include the name
and address of any facility where
sewage sludge is sent for treatment or
disposal, and the location of any land
application sites;

(D) Annual amount of sewage sludge
generated, treated, used or disposed
(estimated dry weight basis); and

(E) The most recent data the TWTDS
may have on the quality of the sewage
sludge.

(iil) Notwithstanding paragraphs
(©)(2)(i) or (ii) of this section, the



Federal Register/Vol. 64, No. 149/Wednesday, August 4, 1999/Rules and Regulations

42463

Director may require permit
applications from any TWTDS at any
time if the Director determines that a
permit is necessary to protect public
health and the environment from any
potential adverse effects that may occur
from toxic pollutants in sewage sludge.

(iv) Any TWTDS that commences
operations after promulgation of an
applicable “‘standard for sewage sludge
use or disposal”’ must submit an
application to the Director at least 180
days prior to the date proposed for
commencing operations.

d * * *

(3) [Reserved]

(e) Completeness. (1) The Director
shall not issue a permit before receiving
a complete application for a permit
except for NPDES general permits. An
application for a permit is complete
when the Director receives an
application form and any supplemental
information which are completed to his
or her satisfaction. The completeness of
any application for a permit shall be
judged independently of the status of
any other permit application or permit
for the same facility or activity. For EPA
administered NPDES programs, an
application which is reviewed under
§124.3 of this chapter is complete when
the Director receives either a complete
application or the information listed in
a notice of deficiency.

(2) A permit application shall not be
considered complete if a permitting
authority has waived application
requirements under paragraphs (j) or (q)
of this section and EPA has disapproved
the waiver application. If a waiver
request has been submitted to EPA more
than 210 days prior to permit expiration
and EPA has not disapproved the
waiver application 181 days prior to
permit expiration, the permit
application lacking the information
subject to the waiver application shall
be considered complete.

(f) Information requirements. All
applicants for NPDES permits, other
than POTWs and other TWTDS, must
provide the following information to the
Director, using the application form
provided by the Director. Additional
information required of applicants is set
forth in paragraphs (g) through (k) of
this section.

* * * * *

(i) Application requirements for new
and existing POTWs. Unless otherwise
indicated, all POTWs and other
dischargers designated by the Director
must provide, at a minimum, the
information in this paragraph to the
Director, using Form 2A or another
application form provided by the
Director. Permit applicants must submit

all information available at the time of
permit application. The information
may be provided by referencing
information previously submitted to the
Director. The Director may waive any
requirement of this paragraph if he or
she has access to substantially identical
information. The Director may also
waive any requirement of this paragraph
that is not of material concern for a
specific permit, if approved by the
Regional Administrator. The waiver
request to the Regional Administrator
must include the State’s justification for
the waiver. A Regional Administrator’s
disapproval of a State’s proposed waiver
does not constitute final Agency action,
but does provide notice to the State and
permit applicant(s) that EPA may object
to any State-issued permit issued in the
absence of the required information.

(1) Basic application information. All
applicants must provide the following
information:

(i) Facility information. Name,
mailing address, and location of the
facility for which the application is
submitted;

(i) Applicant information. Name,
mailing address, and telephone number
of the applicant, and indication as to
whether the applicant is the facility’s
owner, operator, or both;

(iii) Existing environmental permits.
Identification of all environmental
permits or construction approvals
received or applied for (including dates)
under any of the following programs:

(A) Hazardous Waste Management
program under the Resource
Conservation and Recovery Act (RCRA),
Subpart C;

(B) Underground Injection Control
program under the Safe Drinking Water
Act (SDWA);

(C) NPDES program under Clean
Water Act (CWA);

(D) Prevention of Significant
Deterioration (PSD) program under the
Clean Air Act;

(E) Nonattainment program under the
Clean Air Act;

(F) National Emission Standards for
Hazardous Air Pollutants (NESHAPS)
preconstruction approval under the
Clean Air Act;

(G) Ocean dumping permits under the
Marine Protection Research and
Sanctuaries Act;

(H) Dredge or fill permits under
section 404 of the CWA; and

(I) Other relevant environmental
permits, including State permits;

(iv) Population. The name and
population of each municipal entity
served by the facility, including
unincorporated connector districts.
Indicate whether each municipal entity
owns or maintains the collection system

and whether the collection system is
separate sanitary or combined storm and
sanitary, if known;

(v) Indian country. Information
concerning whether the facility is
located in Indian country and whether
the facility discharges to a receiving
stream that flows through Indian
country;

(vi) Flow rate. The facility’s design
flow rate (the wastewater flow rate the
plant was built to handle), annual
average daily flow rate, and maximum
daily flow rate for each of the previous
3 years;

(vii) Collection system. Identification
of type(s) of collection system(s) used by
the treatment works (i.e., separate
sanitary sewers or combined storm and
sanitary sewers) and an estimate of the
percent of sewer line that each type
comprises; and

(viii) Outfalls and other discharge or
disposal methods. The following
information for outfalls to waters of the
United States and other discharge or
disposal methods:

(A) For effluent discharges to waters
of the United States, the total number
and types of outfalls (e.g, treated
effluent, combined sewer overflows,
bypasses, constructed emergency
overflows);

(B) For wastewater discharged to
surface impoundments:

(1) The location of each surface
impoundment;

(2) The average daily volume
discharged to each surface
impoundment; and

(3) Whether the discharge is
continuous or intermittent;

(C) For wastewater applied to the
land:

(1) The location of each land
application site;

(2) The size of each land application
site, in acres;

(3) The average daily volume applied
to each land application site, in gallons
per day; and

(4) Whether land application is
continuous or intermittent;

(D) For effluent sent to another facility
for treatment prior to discharge:

(1) The means by which the effluent
is transported;

(2) The name, mailing address,
contact person, and phone number of
the organization transporting the
discharge, if